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Wednesday y  August  19,  1896,  10,30  A,  M, 

The  meeting  was  held  in  Convention  Hall,  and  was  called 
to  order  by  the  President,  Moorfield  Storey,  of  Massachusetts. 

The  President : 

Gentlemen,  the  hour  has  arrived  to  open  the  proceedings  of 
this,  the  nineteenth  annual  meeting.  The  first  business  in 
order  is  the  Address  of  the  President. 

The  President  then  delivered  his  Address. 
(^See  the  Appendix,) 

The  President : 

The  report  of  the  Executive  Committee  is  in  order  at  this 
time. 

The  report  of  the  Executive  Committee  was  read,  accepted 
and  ordered  to  be  filed. 

(^See  the  Report  at  end  of  the  Minutes,) 

(3) 


4  DELEGATES.      hECEPTION   COMMITTEE. 

The  President : 

The  next  business  is  the  announcement  of  delegates  accred- 
ited to  this  meeting. 

The  Secretary  read  the  list  of  delegates  whose  credentials 
had  been  received  up  to  this  time. 
(See  List  of  Delegates,) 

There  were  also  present  Lord  Russell  of  Killowen,  the 
Lord  Chief  Justice  of  England ;  and  Sir  Frank  Lockwood, 
Q.  C,  M.  P.;  Montague  Crackanthorpe,  Q.  C,  D.  C.  L.;  James 
Fox,  B.  L.,  and  Charles  Russell,  of  the  English  Bar;  and 
A.  E.  Irving  and  B.  B.  Osier,  of  the  Bar  of  Toronto,  Canada. 

The  President : 

All  the  gentlemen  who  have  been  sent  here  as  delegates  are 
entitled  to  all  the  privileges  of  the  floor,  and  I  hope  they  will 
avail  themselves  fully  of  the  opportunity  to  take  part  in  our 
proceedings. 

The  next  business  in  order  is  the  nomination  and  election  of 
new  members. 

New  members  were  then  elected. 
(See  List  of  New  Members.) 

The  President : 

Next  in  order  is  the  election  of  the  General  Council. 
A  recess  of  ten  minutes  was  then  taken. 
After  the  recess  the  roll  of  States  was  called  and  the  Gen- 
eral Council  was  elected. 

(See  List  of  Officers  at  end  of  the  Minutes.) 

The  President : 

The  Chair  would  announce  the  appointment  of  the  follow- 
ing Committee  on  Reception : 

George  Gray,  of  Delaware ;  Austen  G.  Fox,  of  New  York ; 
John  M.  Dickinson,  of  Tennessee ;  Henry  Wade  Rogei's,  of 
Illinois ;  F.  G.  duBignon,  of  Georgia ;  Walter  George  Smith, 
of  Pennsylvania ;  George  P.  Wanty,  of  Michigan ;  George  M. 
Forster,  of  Washington ;  Charles  E.  Stratton,  of  Massachu- 
setts. 
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The  Secretary  read  an  invitation  from  George  S.  Batchellor, 
of  Saratoga  Springs,  to  the  members  of  the  Association,  to 
■attend  a  reception  at  his  residence  this  evening  in  honor  of 
Lord  Russell  of  Killowen. 

Letters  were  also  read  extending  to  the  members  of  the 
Association  the  courtesies  of  the  Saratoga  Club,  and  the  Sara- 
toga Golf  Club. 

The  President : 

The  Chair  will  appoint  as  an  Auditing  Committee  William 
Wirt  Howe,  of  Louisiana,  and  Amasa  M.  Eaton,  of  Rhode 
Island. 

The  next  business  in  order  is  the  reports  of  the  Secretary 
and  of  the  Treasurer. 

The  Secretary,  John  Hinkley,  of  Maryland,  read  his  report. 

On  motion,  the  report  was  received,  approved  and  placed  on 
file. 

{See  the  Report  at  end  of  the  Minutes.) 

The  Treasurer,  Francis  Rawle,  of  Pennsylvania,  then  read 
bis  report. 

The  report  was  received  and  referred  to  the  Auditing  Com- 
mittee just  named. 

(tSee  the  Report  at  end  of  the  Minutes.) 

William  Wirt  Howe,  of  Louisiana : 

Mr.  President:  I  would  like  to  propose  the  organization 
of  a  Section  on  Insurance,  similar  to  those  already  in 
existence  on  Legal  Education  and  Patent  Law.  If  there  is  no 
objection,  I  would  suggest  that  my  proposition  be  referred 
to  the  Executive  Committee  with  a  request  that  they  report 
upon  it  to-morrow  morning,  to  the  end  that,  if  it  is  favorably 
reported  upon,  it  may  be  disposed  of  before  this  convention 
adjourns. 

The  President : 

The  gentleman  will  hand  up  his  resolution,  and  the  Secre- 
tary will  read  it. 

The  resolution  was  read,  as  follows : 


b        SECTION  OF  INSURANCE.      PAPER  BY  J.  M.  WOOLWORTH. 

Resolved,  That  By-Laws  XIV  be  amended  by  adding 
thereto  the  following  section : 

A  Section  of  the  Association  to  be  known  as  the  Section 
of  Insurance  Law,  is  hereby  established,  which  shall  meet 
annually  in  connection  with  the  Meeting  of  the  Association, 
but  not  during  such  hours  as  the  Association  is  in  session. 

Its  object  shall  be  to  discuss  the  subject  of  the  law  and  prac- 
tice relating  to  Insurance.  It  may  report  to  the  Association 
and  matters  relating  to  Insurance  may  be  referred  to  it. 

The  proceedings  of  the  Section  may  be  published  from  time 
to  time,  at  the  discretion  of  the  Committee  on  Publications. 

All  members  of  the  Association,  who  desire,  may  enroll 
themselves  as  members  of  the  Section. 

The  Section  shall  be  organized  by  the  appointment  of  a 
Chairman  and  Secretary  by  the  Section,  and  a  Chairman  and 
Secretary  shall  be  thereafter  annually  elected  by  the  Section 
for  the  year  commencing  upon  the  final  adjournment  of  its 
meeting. 

The  President : 

The  resolution  will  be  referred  to  the  Executive  Committee. 

The  meeting  then  adjourned  until  8  o'clock  P.  M. 


Evening  Session. 

Wednesday,  August  19,  8  o'clock. 

The  President : 

The  first  paper  with  which  we  are  to  be  favored  this  even- 
ing is  by  James  M.  Woolworth,  of  Nebraska,  and  is  entitled 
"The  Development  of  the  Law  of  Contracts."  I  have  the 
pleasure  of  introducing  Mr.  Woolworth. 

Mr.  Woolworth  then  read  his  paper. 
{See  the  Appendix.) 
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The  President  : 

It  gives  me  great  pleasure  to  introduce  to  the  Association 
Joseph  B.  Warner,  of  Massachusetts,  who  will  read  a  paper 
entitled  ''  The  Lawyer's  Relation  to  his  Client." 

Mr.  Warner  then  read  his  paper. 
(See  the  Appendix,) 

The  President : 

The  Chair  has  appointed  the  following  Committee  on  Publi- 
cation : 

Charles  Borcherling,  of  New  Jersey ;  Thomas  Dent,  of  Illi- 
nois; John  D.  Lawson,  of  Missouri;  James  B.  Thayer,  of 
Massachusetts ;  Henry  C.  Tompkins,  of  Alabama. 

The  meeting  then  adjourned  until  Thursday  at  10.30  o'clock 
A.  M. 


Second  Day. 

Thursday,  August  30,  10.30  A.  M, 
The  President : 

• 

I  have  now  the  very  great  pleasure — not  of  introducing, 
for  he  needs  no  introduction  to  any  English-speaking  lawyer — 
of  presenting  to  you  Lord  Russell  of  Killowen,  the  Lord 
Chief  Justice  of  England,  who  will  deliver  the  Annual  Ad- 
dress on  the  subject  of  ^'International  Law  and  Arbitration." 

The  Annual  Address  was  then  delivered. 
(aS^^  the  Appendix.) 

Edward  J.  Phelps,  of  Vermont : 

Mr.  President:  I  move  that  the  cordial  thanks  of  the 
American  Bar  Association  be  presented  to  Lord  Russell  of 
Killowen,  Lord  Chief  Justice  of  England,  for  the  luminous 
and  eloquent  address  which  he  has  done  us  the  honor  to 
deliver. 

James  C.  Carter,  of  New  York : 
I  second  the  motion. 


8  LORD    RUSSELL'S   ADDRESS    REFERRED. 

The  President : 

Gentlemen,  you  have  heard  the  motion.  All  in  favor  of  it 
will  please  rise.  There  is  no  necessity  for  putting  the  nega- 
tive. 

The  motion  was  carried. 

Edward  F.  Bullard,  of  New  York  : 
Mr.  President :  I  offer  the  following  resolution : 
^^  Resolvedy  That  the  American  Bar  Association  concurs 
with  the  principles  enunciated  in  the  eloquent  address  of  Lord 
Chief  Justice  Russell ;  and 

'*  Further  Resolved^  That  it  be  referred  to  the  Committee 
on  International  Law  to  recommend  such  further  action  as 
shall  be  deemed  proper  to  forward  the  great  cause  of  inter- 
national arbitration. 

The  resolution  was  seconded  and  adopted. 
New  members  were  then  eldbted. 
{See  List  of  New  Members,) 

The  President: 

It  has  been  suggested  to  the  Chair  that  there  are  a  number  of 
States  represented  here  of  which  the  members  of  the  General 
Council  are  absent.  As  it  is  important  that  the  General  Coun- 
cil which  has  the  nomination  of  officers  for  the  ensuing  year 
should  contain  as  full  a  representation  as  possible  it  is  desired 
that  the  Chair  should  at  this  time  entertain  any  motion  to  com- 
plete the  General  Council  or  to  substitute  members  present  in 
place  of  those  whose  names  were  read  yesterday.  In  other 
words,  if  there  is  any  State  not  now  represented  on  the  General 
Council  and  there  are  any  gentlemen  present  from  that  State 
the  Chair  will  entertain  the  suggestion  to  place  the  name  of 
any  one  representing  such  State  on  the  General  Council. 

Members  of  the  General  Council  were  then  elected  from 
several  States. 

The  President : 

Reports  of  standing  committees  are  now  in  order.  The  first 
committee  is  the  Committee  on  Jurisprudence  and  Law  Reform. 
Is  that  Committee  ready  to  report  ? 
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George  Gray,  of  Delaware : 

As  Chairman  of  that  Committee,  sir,  I  would  state  that  we 
have  held  a  meeting  since  this  convention  assembled-— the  first 
and  only  meeting  that  we  have  had,  or,  I  may  add,  that  we 
have  had  the  opportunity  of  holding  since  our  appointment 
There  were  some  matters  that  were  personal  to  members  of  the 
committee,  and  others  of  a  public  nature  that  presented 
insuperable  obstacles  to  an  earlier  meeting,  and  we  did  not  feel 
that  justice  to  the  very  important  subjects  committed  to  the 
committee  would  justify  us  in  presenting  a  merely  perfunctory 
report.  We  therefore  ask  leave  to  report  progress  and  request 
further  time. 

The  President : 

If  there  is  no  objection,  that  report  is  received,  and  the 
request  of  the  committee  for  further  time  is  granted. 

Next  is  the  Committee  on  Judicial  Administration  and 
Remedial  Procedure?  Is  there  any  report  from  that  com- 
mittee ? 

Robert  D.  Benedict,  of  New  York : 

Mr.  President:  I  have  the  report  of  that  committee  which 
I  will  now  present. 

(See  the  Report  in  the  Appendix,) 

The  report  was  received  and  placed  on  file. 

The  President : 

The  Committee  on  Legal  Education  and  Admission  to  the 
Bar.     Has  that  committee  a  report  ? 

George  M.  Sharp,  of  Maryland : 

Mr.  President :  That  committee  will  have  a  short  report  to 
present,  but  since  we  arrived  here  we  have  found  it  necessary 
to  make  some  changes  in  it,  and  it  is  now  being  re-copicd, 
and  I  would  like  an  opportunity  to  present  it  later. 

The  President : 

Then  we  will  pass  that  report  for  the  present.  Is  there  a 
report  from  the  Committee  on  Commercial  Law  ? 


10        REPORT    OF   COMMITTEE   ON    INTERNATIONAL    LAW. 

Henry  C.  Tompkins,  of  Alabama: 

Mr.  President:    There  was  nothing  referred  to  our  com- 
mittee and  accordingly  we  have  no  report  to  make. 

The  President : 

The  Committee  on  International  Law. 

Everett  P.  Wheeler,  of  New  York : 
The  committee  presents  the  following  report. 
(See  the  Report  in  the  Appendix) 

E.  P.  Wheeler : 

There  are  two  suggestions  that  I  desire  to  emphasize  in  sup- 
port of  this  report.  Very  much  that  might  have  been  said 
was  so  much  better  said  by  the  Lord  Chief  Justice  this  morn- 
ing that  it  would  be  inopportune  for  me,  or  for  anyone,  ta 
undertake  to  repeat  or  to  dwell  upon  it,  yet  it  does  seem  to- 
me that  there  are  two  suggestions  worth  making.  The  first  is, 
that  the  growth  of  what  we  call  International  Law  does  not 
differ  in  any  very  important  or  material  respect  from  the 
growth  of  the  common  law  which  we  are  all  accustomed  to  deal 
with  in  our  various  tribunals.  State  or  Federal.  Take  any 
branch,  and  you  find  that  it  is  the  outgrowth  of  a  long  series, 
extending  through  many  centuries,  of  individual  decisions  or 
usages.  Indeed,  the  whole  body  9f  commercial  law  is  made  up 
in  that  way.  The  commercial  law  that  we  are  accustomed 
more  especially  to  administer  in  the  Federal  Courts  has  its- 
origin  in  usages  that  grew  up  in  the  Mediterranean  when  that 
was  the  home  of  commerce.  It  was  formulated  at  different 
stages — formulated  more  generally,  perhaps,  than  it  ever  had 
been  before,  in  the  ordonnance  by  Louis  XIV,  yet  after  all, 
that  simply  recognized  and  codified  the  existing  usages  that 
were  the  outgrowth  of  the  necessities  of  commerce  and  had 
been  found  by  commercial  people  to  be  adapted  to  the  require- 
ments of  the  situation.  Afterwards  in  France  the  Commercial 
Code  of  Napoleon  was  adopted.  In  this  country,  by  statute 
and  by  the  decision  of  courts,  we  have  gradually  adopted  much 
in  that  system  which  is  adapted  to  our  needs.  The  same  is 
true  of  the  system  of  international  law.     The  British  Privy 
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Council,  the  House  of  Lords,  and  our  own  Supreme  Court  and 
the  various  Federal  Courts  in  this  country,  as  well  as  the  State 
Courts,  have  made  decisions  to  which  we  look  for  guidance  in 
determining  what  is  the  law  of  nations  in  any  particular  case 
as  absolutely  as  in  any  other  branch  of  the  law.  Certainly,  the 
field  is  in  some  respects  larger  and  more  diflBcult.  But  the 
point  I  make  is,  that  it  has  been  from  the  first  an  evolution 
springing  from  the  necessities  of  different  nations  and  estab- 
lishing a  system  of  jurisprudence  which  they  have  in  one  form  or 
another,  tacitly  or  expressly,  by  treaty  or  by  judicial  decision, 
or  by  general  observance,  assented  to. 

The  second  point  is,  that  having  this  body  of  law  in  sources 
which  in  no  wise  differ  from  the  sources  which  we  consult  for 
the  common  law,  we  ought  to  have  an  international  tribunal  of 
some  sort  to  administer  it.  The  difficulty  often  suggested  is, 
that  there  is  not  yet  any  power  to  enforce  the  decisions  of  such 
an  international  court.  Of  course,  we  must  face  that  problem, 
but  it  is  not  insuperable.  We  lawyers  all  know  that  among 
the  decisions  of  our  own  local  courts,  nine  out  of  ten  are  com- 
plied with  by  the  parties  without  the  necessity  of  having  the 
judgment  enforced  by  the  Sheriff  or  Marshal.  We  also  know 
very  well  that  there  are  many  cases  in  which  the  parties  might 
if  they  desired  evade  with  impunity  or  disregard  the  decisions. 
The  great  practical  foundation  of  the  respect  and  obedience 
that  is  paid  to  judicial  decisions  is  the  respect  for  law  which  is 
the  result  of  many  centuries,  and  which  respect  has  become 
imbedded  in  the  hearts  of  our  people  and  in  the  English 
people.  We  may  with  confidence  look  to  that  same  respect  for 
honor  and  for  law  to  enforce  the  decisions  of  an  international 
tribunal. 

I  also,  for  the  consideration  of  the  Association,  in  view  of 
the  respect  and  authority  which  in  this  country  and  in  England 
are  paid  to  our  highest  judicial  tribunals,  hope  that  any  interna- 
tional treaty  of  arbitration  between  England  and  this  country 
might  wisely  provide  for  the  selection  of  arbitrators  from  each  of 
those  tribunals — a  selection,  possibly,  such  as  suggested  by  the 
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New  York  Bar  Association — I  am  persuaded  that  there  is  no 
tribunal  to  which  the  great  public  of  England  and  of  America 
would  defer  with  so  much  respect  as  to  the  decision  of  a  tribu- 
nal composed  of  the  members  of  the  highest  courts  of  those 
two  countries.  I  do  not  believe  any  selection  could  be  made 
tliat  could  command  the  respect  that  would  be  given  to  the 
decisions  of  such  an  international  tribunal. 

I  must  be  pardoned  the  suggestion  that  if  there  was  ever  a 
controversy  that  was  hard  to  arbitrate,  it  was  the  controversy 
that  grew  up  over  the  Alabama  claims,  which  was  influenced  to 
a  very  marked  degree  by  national  prejudice.  We  recognize  that 
there  is  a  certain  degree  of  prejudice  against  Great  Britain 
existing  in  this  country,  but  no  one  who  lived  through  the  war 
fails  to  remember  that  it  was  far  stronger  and  more  bitter  then 
than  it  is  now.  Yet  in  that  time  of  bitter  feeling,  we  could 
agree  to  an  arbitration,  and  we  submitted  to  the  decision  of  a 
court ;  and  I  am  satisfied  that  there  would  be  no  practical 
difficulty  in  establishing  a  tribunal  whose  decisions  would  com- 
mand respect  and  would  be  enforced. 

Henry  Hitchcock,  of  Missouri : 

I  understand  that  a  motion  was  made,  by  the  gentleman 
who  hai4  just  taken  his  seat,  to  adopt  the  resolutions  presented 
in  the  Committee's  report  ? 

The  President : 

The  Chair  so  understands. 

Henry  Hitchcock : 

I  desire  to  second  the  motion.  I  am  very  glad  the  Com- 
mittee have  made  the  recommendation  that  they  have ;  and, 
since  the  adoption  of  those  resolutions  will  be  an  expression  of 
the  opinion  of  this  Association,  I  would  call  attention  to  the 
precise  scope  of  the  resolutions  by  adopting  which  this  body 
will  aflirm  its  concurrence  in  the  conclusions  of  the  Interna- 
tional Conference  held  in  Washington.  Those  conclusions, 
following  a  preamble  which  recites  the  reasons  leading  up  to 
them,  are  these : 
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"  That  in  the  judgment  of  this  Conference  religion,  humanity 
and  justice,  as  well  as  the  material  interests  of  civilized 
society,  demand  the  immediate  establishment  between  the 
United  States  and  Great  Britain  of  a  permanent  system  of 
arbitration  and  the  earliest  possible  extension  of  such  a  system 
to  embrace  all  civilized  nations. 

Second,  That  it  is  earnestly  recommended  to  our  govern- 
ment, so  soon  as  it  is  assured  of  a  corresponding  disposition  on 
the  part  of  the  British  Government,  to  negotiate  a  treaty  pro- 
viding for  the  wisest  practical  application  of  the  method  of 
arbitration  of  international  controversies." 

Gentlemen  will  remember  in  reference  to  this  second  reso- 
lution that  it  was  adopted  in  April  and  that,  since  then,  a 
great  deal  has  happened  and  come  to  the  public  knowledge, 
so  far  as  relates  to  the  disposition  of  both  governments  in 
reference  to  a  treaty  of  arbitration.  But  I  desire  now  only  to 
call  attention  to  the  first  resolution  adopted  by  this  conference, 
namely,  that  religion,  humanity  and  justice,  as  well  as  the 
material  interests  of  civilized  society,  demand  the  immediate 
establishment  between  the  United  States  and  Great  Britian  of 
a  permanent  system  of  arbitration.  It  so  happened  that  I  was 
present  at  that  conference,  being  one  of  those  deputed  to  rep- 
resent a  society  formed  in  St.  Louis,  and,  as  a  member  of  the 
Committee  on  Resolutions,  I  had  occasion  to  know  something 
of  the  line  of  thought  which  induced  that  Committee  to  pre- 
pare and  report  those  resolutions.  There  were  a  great  many 
resolutions  offered  in  that  Conference,  all  of  which  were  refer- 
red without  debate  to  its  Committee  on  Resolutions.  Among 
them  was  referred  a  communication  from  the  Bar  Association 
of  New  York,  submitting  their  plan.  It  was  the  unanimous 
conclusion  of  that  Committee,  for  several  reasons,  that  it  was 
not  wise  for  the  Conference  to  recommend  any  particular  form 
of  tribunal.  They  believed  that  the  Conference  should 
strongly  express  itself  in  favor  of  the  establishment  of  a  per- 
manent system  of  international  arbitration,  so  that  the  peaceful 
settlement  of  questions  arising  between  nations  should  not  be 
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exposed  to  the  hazards  even  of  an  incipient  controversy ;  and 
that  to  guard  against  that  risk,  there  should  be  a  treaty  nego- 
tiated which  should  provide  in  advance  for  the  permanent 
reference  of  all  questions  which  can  be  settled  in  that  way  to 
some  tribunal.  But  it  was  not  deemed  wise  by  that  conference 
to  undertake  to  suggest  in  any  detail  whatever  the  method 
according  to  which  that  tribunal  should  be  constituted.  One 
obvious  reason  is  that  any  treaty  of  this  kind  must  necessarily 
be  framed  by  the  official  representatives  of  the  governments 
that  negotiate  it,  and  it  would  be  fruitless,  if  not  a  source  of 
embarrassment  for  any  unofficial  body  to  urge  this,  that  or  the 
other  plan  in  detail,  when  there  may  be  a  good  deal  to  be  said 
in  favor  of  various  plans.  That  conference  may  fairly  be  said 
to  have  represented  the  enlightened  public  opinion  of  a  very 
large  part  of  the  United  States.  Delegates  were  there  from 
almost  every  State  including  many  men  of  the  highest  reputa- 
tion and  influence,  and  the  Conference  was  presided  over  by 
Senator  Edmunds,  a  worthy  presiding  officer  for  such  a  body. 
The  greatest  weight  may  therefore  properly  be  given  to  their 
conclusions. 

I  am  very  glad  that  the  Committee  have  concluded  to 
recommend  to  this  Association  to  express  its  concurrence  in 
these  resolutions ;  thereby  expressing  its  desire  that  the  prin- 
ciple— if  I  may  call  it  such — of  international  arbitration  shall 
be  established,  and  established  by  some  permanent  system ; 
that  it  shall  be  established  as  soon  as  possible  between  the 
United  States  and  Great  Britain,  and  that  that  system  shall  be 
extended  at  the  earliest  possible  period  to  embrace  all  civilized 
nations. 

It  would  be  something  more  than  inopportune — something 
like  an  impertinence — for  me,  after  the  magnificent  address 
which  we  have  heard  this  morping,  to  undertake  to  present  to 
this  body  any  reasons  why  we  should  take  this  action.  I  can 
only  express  my  own  gratification  that  our  Committee  was 
ready  at  this  time  to  make  that  report  and  recommendative, 
and  my  earnest  hope  that  the  resolutions  will  be  adopted. 
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The  report  and  the  accompanying  resolutions  were  then 
adopted. 

The  President : 

The  next  standing  committee  to  be  heard  from  is  the 
Committee  on  Grievances.  Is  there  any  report  from  that 
Committee  ? 

The  Secretary : 
There  is  none. 

The  President : 

It  is  a  matter  of  congratulation  that  there  are  no  grievances. 
The  next  and  last  standing  committee  to  report  is  the  Com- 
mittee on  Law  Reporting  and  Digesting. 

J.  Newton  Fiero,  of  New  York : 

Mr.  President,  we  have  a  report,  but  in  view  of  the  fact 
that  we  have  been  in  session  now  nearly  three  hours  I  would 
suggest  that  it  be  laid  over  until  to-morrow,  or,  perhaps, 
to-night. 

The  President : 

We  will  pass  it  until  this  evening. 

Some  changes  in  the  General  Council  by  substituting  mem- 
bers in  attendance  were  then  made. 

On  motion,  the  meeting  adjourned  until  8  o'clock  P.  M. 


Evening  Session. 

Thursday^  August  20^  8  o'clock. 

The  President : 

I  now  have  the  pleasure  of  introducing  to  the  Association 
Montague  Crackanthorpe,  Esq.,  of  the  English  Bar,  who  will 
read  a  paper  on  "  The  Uses  of  Legal  History." 

Mr.  Crackanthorpe  then  read  his  paper. 
{See  the  Appendix.) 
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James  C.  Carter,  of  New  York : 

The  Executive  Committee  beg  to  report  to  the  Association 
that  they  have  considered  the  proposition  presented  by  Mr. 
Howe,  of  Louisiana,  to  amend  the  By-Laws  so  as  to  provide 
for  the  establishment  of  a  Section  on  the  subject  of  the  law 
of  insurance,  and,  without  making  any  express  recommenda- 
tion, the  Committee  conceive  it  to  be  of  sufficient  importance 
to  be  laid  before  the  Association. 

I  have  only  to  add,  Mr.  President,  that  the  Committee  con- 
ceive that  while  there  w#re  great  merits  in  this  business  of 
establishing  sections  there  were  also  sometimes  some  objections 
to  it.  The  topic  of  insurance  in  its  present  extent  certainly, 
we  agree,  constitutes  a  very  important  subject,  and  it  might 
possibly  be  the  judgment  of  the  Association  that  it  would  be 
prudent  on  the  whole  to  establish  a  Section  upon  that  matter, 
but  the  Executive  Committee  preferred  to  leave  it  to  the 
Association. 

The  President : 

Perhaps  the  gentleman  who  proposed  the  amendment  would 
like  to  be  heard. 

William  Wirt  Howe,  of  Louisiana : 

Mr.  President,  I  should  esteem  it  almost  an  anticlimax  to 
raise  a  discussion  about  this  matter  now,  after  the  address  which 
we  have  just  heard.  I  would  therefore  suggest  that  it  be  post- 
poned until  to-morrow  morning. 

The  President : 

The  matter  will  lay  over  until  to-morrow. 
New  members  were  then  elected. 
(See  List  of  New  Members,) 

A.  J.  KaufFman,  of  Pennsylvania: 

Mr.  President,  I  move  that  a  vote  of  thanks  be  extended  to 
Mr.  Crackanthorpe  for  the  very  excellent  paper  to  which  we 
have  had  the  pleasure  of  listening  this  evening. 

The  motion  was  carried. 

Calls  were  made  by  members  for  **  Lock  wood !  Lock  wood  I  " 
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The  President : 

Will  Sir  Frank  Lockwood  address  the  Association? 

Sir  Frank  Lockwood  then  made  an  address  in  a  humorous 
vein. 

The  President : 

At  the  conclusion  of  the  meeting  this  morning  the  Commit- 
tee on  Law  Reporting  and  Digesting  asked  that  their  report 
stand  over  until  this  evening.  Is  that  Committee  ready  with 
its  report  now  ? 

J.  Newton  Fiero,  of  New  York : 
We  are ;  the  report  is  as  follows. 

{See  the  report  at  end  of  the  Minutes.) 

On  motion,  the  report  was  accepted  and  placed  on  file. 

The  President : 

Reports  of  special  committees  are  now  in  order.  Has  the 
Committee  on  Expression  and  Classification  of  the  Law  any- 
thing to  report  ? 

Emiin  McClain,  of  Iowa: 

Mr.  President,  it  has  been  impossible  to  secure  a  meeting  of 
this  Committee,  and,  although  some  correspondence  has  been 
had  among  the  members,  we  are  able  to  present  at  this  time 
only  a  tentative  report. 
(See  the  Appendix.) 

Permit  me  to  supplement  the  report  with  just  a  word  or  two. 
I  was  not  present  at  the  meeting  s.  year  ago  and  was  not  aware 
of  the  function  assigned  to  the  Committee  on  Legal  Reporting 
and  Digesting,  whose  report  has  just  been  read.  It  becomes 
evident  by  the  juxtaposition  of  that  report  and  this  that  the 
two  committees  have  to  some  extent  a  common  ground.  It 
certainly  speaks  of  the  importance  of  the  subject  that  it  is  thus 
regarded  as  of  so  great  significance  from  two  difiFerent  quarters ; 
but  I  fancy  that  the  functions  of  the  two  committees  will  not 
be  found  to  conflict  with  each  other  for  the  reason  that  the 
Committee  on  Law  Reporting  must  necessarily  have  in  mind 
rather  indexing  and  digesting,  while  this  Committee  did  not 
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have  that  in  mind  ad  its  fundamental  or  important  object,  but 
rather  the  determination  of  the  general  headings  of  law  under 
which  particular  subjects  might  be  discussed.  I  hope  it  may 
turn  out  that  the  labors  of  the  two  committees  will  not  be  found 
to  overlap  each  other  or,  at  any  rate,  to  neutralize  each  other, 
and  that  some  beneficial  result  may  follow  their  labors. 
On  motion,  the  report  was  accepted  and  placed  on  file. 

The  President : 

Next  in  order  is  the  report  of  the  Committee  on  Indian 
Legislation. 

James  B.  Thayer,  of  Massachusetts  : 

Mr.  President,  I  have  not  had  until  to-day  the  opportunity 
to  meet  personally  any  of  my  associates,  and  therefore  I  beg 
to  present  orally  this  report.  Last  year  the  Association  passed 
a  resolution  instructing  this  Committee  to  ask  the  Secretary  of 
the  Interior  to  cause  an  investigation  to  be  made  into  the  legal 
condition  of  the  Indians  and  others  upon  the  Indian  reserva- 
tion, to  the  end  that  law  and  a  system  of  courts  might  be  estab- 
lished on  them.  Promptly,  in  the  Autumn,  we  communicated 
to  the  Secretary  of  the  Interior  a  certified  copy  of  this  resolu- 
tion. No  answer  was  received,  and  in  July  I  wrote  to  the 
Secretary  of  the  Interior  suggesting  that  a  meeting  of  the 
Association  was  impending,  and  that  we  should  be  glad  to 
know  whether  the  Association  might  hope  for  any  communica- 
tion from  him.  In  the  course  of  a  fortnight  he  sent  me  a  very 
courteous  note,  accompanied  by  a  report  from  the  Commissioner 
of  Indian  Affairs  in  answer  to  a  reference  made  by  the  Secre- 
tary subsequent  to  the  receipt  of  my  last  letter,  desiring  an 
immediate  return.  The  Commissioner,  no  doubt,  was  much 
occupied  at  that  period,  and  the  report  that  he  made,  although 
voluminous  was  not  so  pertinent  or  so  important,  touching  the 
precise  terms  of  the  resolution,  as  we  could  have  wished.  It 
consisted  mainly  of  quotations  from  a  previous  report  to  the 
Secretary  in  reference  to  a  bill  relating  to  the  Indians,  of  which 
we  had  no  previous  knowledge.    No  doubt  we  are  not  to  expect. 
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in  these  exciting  times,  to  get  a  great  deal  that  is  valuable  upon 
a  point  thus  hastily  considered. 

This  also  should  be  added,  that  during  the  Winter  the  Chair- 
man of  our  committee.  General  Sanborn,  of  St.  Paul,  was  in 
Washington  and  conferred  with  a  leading  official  in  the  Indian 
Department,  and  he  writes  to  me  that  the  great  objection  to 
our  proposed  legislation  which  is  felt  by  the  Department  is  that 
it  would  take  away  from  the  executive  officers  of  the  Govern- 
ment their  absolute  and  arbitrary  power;  and  that  in  their 
judgment  a  government  of  law  simply,  even  if  the  law  was 
administered  through  the  Federal  courts  solely,  would  be  wholly 
inadequate  to  afford  to  the  Indians  the  necessary  protection. 
He  insisted  that  the  powers  of  a  despot  must  exist  somewhere, 
and  be  at  times  exercised,  in  order  to  save  the  Indians  from 
annihilation.  Now,  that  suggestion  hits  precisely  the  difficulty 
about  securing  at  Washington  the  legislation  we  desire.  It  has 
always  been  seen  that  it  was  not  a  welcome  suggestion  at 
Washington  that  there  should  be  any  interference  with  their 
absolute  control  over  these  Indians.  But  we  ought  never  to 
rest  until  the  possibility  of  such  despotic  power  is  ended. 

When  Lord  Russell  this  morning  referred  to  the  early  days 
of  international  law  and  to  the  British  admiralty,  accustomed 
to  lord  it  over  the  '*  high  seas,'*  as  regarding  the  new  system 
''  not  as  a  blessing  and  an  aid,  but  as  a  perplexing  embarass- 
ment,'*  I  was  reminded  of  this  letter. 

I  have  only  to  add  that  the  present  members  of  our  Com- 
mittee, having  been  in  office  since  1891,  desire  now  to  be 
relieved.  The  Committee  recommends  that  new  members  be 
appointed,  all  of  whom  shall  be  in  the  East  and  within  easy 
distance  of  Washington. 

I  would,  therefore,  in  behalf  of  our  Committee,  ask  their 
places  be  filled  by  new  men,  to  be  named  by  the  president  of 
the  Association  at  his  convenience. 

The  President : 

In  regard  to  the  last  suggestion  the  Chair  would  state  that 
the  committees  expire  with  the  year,  and  that  the  incoming 
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president  will  naturally  have  to  deal  with  the  constitution  of 
the  Committee. 

On  motion,  the  report  of  the  Committee  was  accepted. 

Everett  E.  Ellinwood,  of  Arizona  : 

Mr.  President :  I  would  like  to  inquire  whether  the  Com- 
mittee on  Indian  Legislation  has  the  power  from  time  to  time 
to  make  such  recommendations  as  they  may  see  fit  to  the 
Judiciary  Committee  of  Congress  without  some  action  being 
first  taken  by  this  Association  ? 

The  President : 

The  Chair  understands  that  the  committee  would  naturally 
report  to  the  Association  first. 

Everett  E.  Ellinwood : 

Being  the  United  States  Attorney  in  Arizona  I  have  con- 
siderable to  do  with  Indian  trials  and  with  many  of  the  crimes 
committed  on  the  Reservation.  Prior  to  the  25th  of  February, 
1885,  the  cases  in  which  Indians  were  concerned  were  triable 
only  on  the  Federal  side  of  the  court.  By  an  Act  of  Con- 
gress of  that  date  the  jurisdiction  was  taken  from  the  Federal 
court  and  placed  in  the  hands  of  the  Territorial  courts.  Now 
the  various  counties  have  petitioned  Congress,  showing  that 
the  crimes  on  reservations  ought  not  to  be  prosecuted  by  the 
counties,  and  many  crimes  go  unpunished  because  many  of  the 
smaller  counties  have  not  the  means  at  hand  to  prosecute  the 
cases,  and,  therefore,  they  refuse  absolutely  to  allow  their 
officers  to  go  in  quest  of  criminals  and  bring  them  to  justice. 
Where  one  Indian  commits  an  ofience  against  another  Indian, 
perhaps  steals  from  or  kills  another  Indian,  that  is  not  a  mat- 
ter for  the  people  of  the  counties  of  the  Territory  to  deal  with, 
yet  such  counties  alone  have  jurisdiction,  the  Federal  court 
having  been  ousted  out  of  jurisdiction. 

It  seems  to  me  that  this  matter  should  be  brought  to  the 
attention  of  Congress,  so  that  the  jurisdiction  can  be  re-in- 
vested in  the  Federal  side  of  the  court. 
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The  President : 

Perhaps  it  would  be  well  for  the  gentleman  to  put  his  sug- 
gestion in  the  form  of  a  resolution  and  offer  it  to-morrow  morn- 
ing, and  let  it  be  referred  to  the  appropriate  committee. 

Is  the  Committee  on  Legal  Education  and  Admission  to  the 
Bar  ready  to  report  ? 

George  M.  Sharp,  of  Maryland  : 

Mr.  President:  We  beg  leave  to  submit  the  following  brief 
report.  I  will  say  in  presenting  it  that  the  Committee  have 
had  a  number  of  plans  on  foot  during  the  last  year,  and  the 
work  in  various  directions  was  assigned  to  different  members  of 
the  Committee.  The  work  has  been  attended  to,  but  on  account 
of  the  absence  of  two  of  our  members  in  Europe,  and  the 
death  of  Dr.  Austin  Abbott,  we  have  not  been  able  to  hold  a 
meeting,  and,  consequently,  the  usual  report  of  our  work  for 
the  year  has  not  yet  been  prepared.  What  I  now  present  is 
our  report  on  the  resolution  referred  to  us  last  year. 
(*Sfee  the  Appendix,) 

On  motion  the  report  was  accepted  and  placed  on  file. 

The  President : 

The  next  report  is  that  of  the  Committee  on  Uniform  State 
Laws. 

Lyman  D.  Brewster,  of  Connecticut. 
Mr.  President:    The  Committee  on  Uniform  State  Laws 
presents  the  following  report. 
[See  the  Appendix,) 

The  President : 

It  will  be  necessary  to  take  a  vote  on  the  question  of  the 
adoption  of  the  recommendation  with  which  the  report  con- 
cludes. 

The  report  was  adopted. 

The  President : 

The  Committee  on  Federal  Code  of  Criminal  Procedure. 
Is  there  any  report  from  that  Committee  ? 
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George  M.  Forster,  of  Washington : 

Mr.  President:  The  chairman  of  that  Committee,  Judge 
Dillon,  is  not  present,  but  since  our  last  meeting  I  have  been 
in  communication  with  him,  and  the  last  information  I  had 
from  him  was  that  he  was  about  to  go  to  Washington,  and  that 
unless  he  could  get  a  favorable  report  from  the  Judiciary  Com- 
mittee it  would  be  impossible  to  do  anything  in  the  way  of 
making  a  report  at  this  meeting.  So  I  may  say  that  outside 
of  that  we  have  nothing  to  report. 

The  President : 

The  Committee  on  Patent  Law  is  next  in  order. 

Edmund  Wetmore,  of  New  York, 

I  presume  at  this  hour  of  the  evening  I  may  be  excused  if 
I  merely  state  the  substance  of  my  moving  papers.  The  bill 
which  received  the  sanction  of  this  Association  was  introduced 
into  the  House  of  Representatives  and  referred  to  the  Com- 
mittee on  Patents.  Several  members  of  this  body  and  of  the 
Committee  attended  at  the  hearings  had  before  that  Committee. 
They  received  the  most  courteous  attention  from  members  of 
both  parties,  from  different  parts  of  the  country,  and,  particu- 
larly from  the  West  and  South,  great  interest  was  manifested 
in  the  subject.  The  bill  was  unanimously  reported  and  placed 
on  the  calendar  of  the  House,  but  owing  to  the  fact,  well- 
known,  that  none  but  appropriation  bills  were  taken  up  towards 
the  last  days  of  the  session,  it  was  not  acted  upon.  The 
Chairman  of  the  Committee  writes  me  that  it  is  his  hope  to 
bring  the  bill  to  a  vote  early  in  December. 

I  therefore  report  progress. 

On  motion,  the  report  was  accepted  and  placed  on  file. 

The  President: 

The  next  committee  to  report  is  that  on  Uniformity  of  Pro- 
cedure and  Comparative  Law. 

J.  Newton  Fiero,  of  New  York : 

The  committee  has  prepared  a  report  of  some  considerable 
length,  which  is  as  follows. 
(See  the  Appendix.) 
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The  appoiDtment  of  this  Committee  at  last  year's  session 
grew  out  of  the  action  of  the  Society  of  Comparative  Legisla- 
tion in  England,  which  had  to  some  extent  taken  up  questions 
of  procedure,  and  it  was  intended  by  the  Committee  at  the  time 
of  its  appointment  to  follow  somewhat  the  lines  pursued  by  the 
English  society.  Upon  examination,  however,  we  found  that 
Association  went,  to  a  considerable  extent,  into  detail,  and  to 
proceed  upon  broad  general  lines  seemed  to  be  most  advanta- 
geous in  the  work  of  your  Committee.  As  an  illustration,  dur- 
ing the  last  year  their  work  as  to  procedure  has  been  by  circu- 
lar to  ascertain  the  costs  of  litigation  in  each  State  and  in  each 
of  the  British  Colonies  and  dependencies.  It  seemed  to  us 
that  an  inquiry  as  to  the  condition  of  procedure  as  it  exists 
in  the  different  States  of  the  Union  and  in  the  Federal  courts 
would  be  of  much  more  interest  and  of  very  much  greater  value 
to  the  Association  than  action  along  other  lines.  In  carrying 
on  the  work,  questions  were  sent  out  to  members  of  the  Asso- 
ciation and  others  with  reference  to  the  nature  of  the  procedure 
in  the  different  States,  and  inquiry  was  made  in  other  ways 
to  ascertain  the  condition  of  the  codes  and  statutes  of  other 
States.  We  found,  as  of  course  you  are  all  aware,  three  distinct 
methods  of  practice  in  this  country,  namely.  Common  Law 
practice,  Code  Practice,  and  the  so-called  Practice  Acts,  giv- 
ing three  entirely  distinct  and  separate  methods  of  procedure 
in  vogue  in  the  different  States.  We  found  also  an  infinite 
number  of  variations,  and  in  all  of  the  forty-five  States  there 
were  very  important  differences  in  methods  of  practice. 

This  indicates  that  very  little  thought  has  been  given  to 
questions  of  procedure  so  far  as  actual  examination  is  con- 
cerned,- to  the  rules,  practice  and  methods  in  other  jurisdi^ctions, 
and  that  each  State  has  adopted  such  a  system  as  seemed  best 
without  regard  to  the  experience  of  other  States,  and  in  very 
many  cases  that  a  State  has  adopted  methods  which  have  been 
found  in  other  jurisdictions  to  be  absolute  failures,  and  that 
there  ha^  never  been  any  investigation  by  competent  authority 
to  ascertain  the  facts. 
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These  considerations  show  the  desirability  of  a  movement 
tending  towards  uniformity ;  not  absolute  uniformity  in  prac- 
tice, but  something  by  way  of  assimilation  of  the  methods  to  a 
common  standard,  which  is  all  that  we  can  reasonably  expect, 
and  all  that  is  really  desirable. 

As  to  the  inquiry  as  to  the  possibility  of  assimilating  the 
practice  to  a  common  standard,  the  lawyers  who  have  replied 
have  been  almost  unanimous  in  the  opinion  as  to  its  desira- 
bility, though  all  have  thought  it  a  matter  of  considerable  time 
and  labor. 

There  are  two  considerations  about  practice  that  are  emi- 
nently desirable.  One  is  that  it  should  be  simple,  the  other  is 
that  it  should  be  permanent.  The  first  and  perhaps  most 
important  requisite  is  simplicity,  and  that  we  do  not  find  in  any 
method  to  such  an  extent  as  it  is  possible  to  arrive  at  by  a  care- 
ful study  and  comparison  of  the  methods  in  different  States. 
One  cannot  but  concur  in  the  statement  made  by  a  recent  writer 
that  in  truth  the  English  people  have  usually  been  singularly 
patient  of  abuses  in  administration  of  the  law  and  it  is  unfair  to 
clients  and  litigants  that  so  much  of  the  time  of  the  Court 
should  be  taken  up  in  determining  questions  of  practice  which 
ought  to  be  settled  upon  a  very  simple  basis.  As  to  the  per- 
manence of  a  system  of  procedure,  the  great  objection  to  the 
code  system  as  it  exists  throughout  the  country,  and  more 
particularly  in  the  State  of  New  York,  is  the  very  great  num- 
ber of  changes  and  amendments  made  by  the  Legislature,  and 
it  is  an  argument  against  lodging  with  that  body  the  right  to 
enact  rules  of  practice,  that  during  the  past  few  years  the 
number  of  changes  in  the  code  of  the  State  of  New  York  have 
averaged  about  eighty  annually. 

There  is  another  serious  diflSculty  about  questions  of  pro- 
cedure, and  that  is  the  condition  of  practice  in  the  Federal 
courts.  The  Federal  statutes  provide  rules  of  procedure  up  to  a 
certain  point.  Beyond  that  the  statutes  provide  that  the  prac- 
tice shall  proceed  according  to  that  of  the  State  where  the  liti- 
gation is  being  carried  on,  so  that  it  presents  an  exceedingly 
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troublesome,  not  to  say  chaotic  condition  of  affairs,  which 
is  made  still  worse  by  the  fact  that  in  equity  causes  these 
statutes  and  rules  do  not  apply. 

We  must,  in  order  to  obtain  information  on  the  subject  of 
procedure,  turn  to  England,  where  the  question  was  very 
thoroughly  discussed  by  the  bench  and  bar  during  a  series  of 
years,  resulting  in  the  Act  of  1873  consolidating  the  courts. 
This  act  at  that  time  contained  about  one  hundred  sections  and 
was  an  entirely  new  departure.  Since  that  time  as  many  sec- 
tions have  been  added  by  way  of  amendment  and  the  act  con- 
sists very  largely  of  what  is  contained  in  our  State  Constitutions, 
that  is  provisions  with  regard  to  the  Constitution  of  the  courts, 
their  powers,  authorities  and  jurisdictions,  with  some  of  the 
principal  regulations  regarding  practice.  That  method  has  been 
followed  for  nearly  a  quarter  of  a  century  in  England  with  very 
great  success.  In  line  with  this  there  has  been  some  crystal- 
ization  of  thought  in  this  country  which  found  expression  to 
some  extent  in  1896  in  a  bill  which  was  introduced  at  the 
instance  of  the  New  York  State  Bar  Association  in  the  Legisla- 
ture of  New  York  providing  that  the  Chief  Judge  of  the  Court 
of  Appeals  and  the  four  Presiding  Justices  of  the  Appellate 
Divisions  of  the  Supreme  Court  should  appoint  a  commission 
to  revise  the  code,  or  in  other  words  to  revise  the  code  out  of 
existence  practically  and  to  make  a  set  of  rules  which  should 
then  be  presented  to  the  court  and  the  revised  code  presented 
to  the  Legislature  for  enactment,  so  that  thereafter  the  rules  of 
court  with  the  code  as  modified  should  govern  and  control  in 
matters  of  procedure.  The  view  taken  was  that  this  would 
place  the  power  and  authority  to  make  rules  where  it  properly 
belonged,  with  the  courts,  that  there  would  be  less  danger  of 
legislative  interference,  and  that  it  was  practically  the  only 
method,  following  the  English  system  in  that  respect,  which 
can  be  at  all  satisfactory,  being  at  the  same  time  simple  and 
permanent. 

There  remains  the  question  of  what  can  be  done  to  bring 
about  uniformity,  and  in  view  of  the  condition  of  affairs  in  the 
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Federal  courts,  the  Committee  has  naturally  taken  the  view 
that  the  first  matter  to  take  up  in  order  to  bring  about  some- 
thing like  uniformity  is  procedure  in  the  United  States  courts, 
and  obtain  through  action  by  Congress  uniformity  of  procedure 
in  all  the  Federal  courts,  that  this  should  be  done  by  the 
appointment  of  a  Federal  commission  for  the  purpose  of  bring- 
ing before  Congress  such  a  system  of  procedure,  with  a  view 
to  its  enactment  in  the  hope  that  it  would  tend  to  bring  about 
something  like  an  assimilation  to  a  common  standard  of  pro- 
cedure throughout  the  country.  This  seems  to  be  the  only 
practicable  method  to  bring  about  anything  like  either  uni- 
formity or  the  appearance  of  uniformity,  and  the  wiser  and 
better  method  in  view  of  the  condition  of  practice  in  the 
United  States  courts,  and  the  conceded  necessity  for  improve- 
ment, amendment  and  revision  in  those  courts,  and  the  great 
necessity  for  uniformity  in  practice  in  those  courts  throughout 
the  country. 

I  shall  hereafter  present  a  resolution  to  this  body,  looking 
toward  such  action. 

The  President : 

If  no  objection  is  made,  this  report  will  stand  accepted. 

Everett  P.  Wheeler,  of  New  York : 

One  observation  I  should  like  to  make  in  respect  to  the 
Federal  practice.  There  are  probably  not  many  present  who 
remember  the  time  when  there  was  a  uniform  system  of  prac- 
tice in  the  Federal  courts  and  when  the  common  law  system  of 
pleading  maintained  its  home  in  all  of  them.  I  have  drawn 
rebutters  and  sur-rebutters  in  those  courts.  I  doubt  very  much 
if  any  beneficial  results  will  be  attained  from  the  attempt  to 
unify  the  common  law  practice  in  the  Federal  courts.  When 
we  consider  the  diveraity  of  the  different  States  and  the  extent 
to  which  the  practice  in  each  State  is  an  evolution  from  the 
requirements  of  that  State,  is  it  worth  our  undertaking  the 
attempt  to  bring  about  a  uniformity  of  practice  throughout 
the  United  States  ?  Has  it  not  proved  more  satisfactory  to  the 
bar  that  the  practice  in  common  law  suits  should  be  the  same 


FBDBRAL   CODE   OF   CRIMINAL   PROCEDURE.  27 

in  the  Federal  courts  that  it  is  in  the  State  courts  ?  The  Fed- 
eral courts  have  held  very  tenaciously  to  their  equity  practice, 
as  they  have  to  the  admiralty  practice.  I  believe  that  those 
who  practice  in  the  Federal  courts  are  very  well  satisfied  with 
the  practice  there,  and  the  only  reform  which  I  think  is  desired 
is  the  method  of  taking  testimony  in  courts  of  equity.  Cer- 
tainly the  reform  that  has  been  adopted  in  that  particular  in 
New  Jersey  is  desirable.  It  is  there  provided  that  the  testi- 
mony shall  be  taken  directly  before  the  Chancellor.  That  has 
certain  great  advantages  over  the  old  system.  It  is  less  expen- 
sive and  is  more  satisfactory  to  the  judge.  I  submit  it  to  the 
consideration  of  the  Committee,  which  recommends  no  specific 
action,  whether  it  is  a  desirable  thing  to  undertake  to  bring  to 
the  attention  of  Congress  any  scheme  of  uniform  practice  in 
the  Federal  courts. 

The  President : 

There  is  no  specific  recommendation  made  by  the  Committee 
in  ihe  report  as  I  understand  it,  but,  perhaps  to-morrow  a 
resolution  will  be  offered  on  the  subject,  at  which  time  Mr. 
Wheeler's  suggestion  will  be  open  for  discussion. 

Martin  D.  Follett,  of  Ohio  : 

I  would  inquire  of  the  Chair  whether  the  Committee  on 
Federal  Code  of  Criminal  Procedure  has  reported  ? 

The  President : 

The  Chair  would  state  that  an  oral  report  was  made  by 
Mr.  Forster  of  Washington,  in  the  absence  of  the  Chairman  of 
the  Committee. 

Martin  D.  Follett : 

There  should  be  some  provision  made  to  pay  the  expenses 
of  an  indigent  defendant  in  cases  in  the  United  States  courts, 
and  to  enable  him  to  secure  the  presence  of  his  witnesses. 
There  has  been  a  great  abuse  in  this  respect.  We  have  all 
seen  cases  where  a  judge  has  assigned  counsel  to  a  defendant, 
and  the  counsel  must  defend  the  man  as  a  matter  of  course, 
and  there  is  no  provision  to  pay  the  expenses  of  getting  wit- 
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nesses,  even  when  the  jury  declare  the  man  to  be  entirely  inno- 
cent. I  can  think  of  no  better  subject  for  that  Gommittee  to 
take  up  and  act  upon  than  this. 

The  President : 

Very  likely  the  Committee  will  take  cognizance  of  the  sug- 
gestion, but  perhaps  it  will  be  better  if  you  will  prepare  and 
offer  a  resolution  that  may  be  referred  to  the  Gommittee. 

The  meeting  then  adjourned  to  Friday,  August  21st,  at 
10.30  A.  M. 


Third  Day. 

Friday,  August  ^Ut,  10,30  A.  M. 

The  President : 

The  Chair  has  received  a  letter  referring  to  a  recent  meet- 
ing of  the  Virginia  State  Bar  Association,  at  which  cer- 
tain resolutions  on  the  subject  of  International  Arbitration 
were  adopted,  and,  unless  objection  is  made,  the  communica- 
tion will  be  referred  to  the  Committee  on  International  Law. 

New  toembers  were  then  elected. 
{See  List  of  New  Members.) 

The  President : 

The  next  business  in  order  is  the  report  of  the  General 
Council,  nominating  officers  of  the  Association  for  the  ensuing 
year. 

William  H.  Robertson,  of  New  York,  Chairman  of  the  Gen- 
eral Council : 

The  <ieneral  Council  recommend  the  election  of  the  follow- 
ing officers  of  the  Association  for  the  ensuing  year :  James 
M.  Woolworth,  of  Nebraska,  for  President ;  John  Hinkley,  of 
Maryland,  for  Secretary  ;  Francis  Rawle,  of  Pennsylvania,  for 
Treasurer. 
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For  members  of  the  Executive  Committee:  Alfred  Hemen- 
way,  of  Massachusetts ;  Charles  Claflin  Allen,  of  Missouri ; 
William  Wirt  Howe,  of  Louisiana. 

The  Secretary  then  read  the  list  of  Vice-Presidents  and 
members  of  the  Local  Councils  nominated  in  the  various 
States. 

{See  Officers.) 

The  President : 

The  question  of  the  election  of  the  gentlemen  nominated 
will  come  up  at  the  close  of  the  morning's  session.  Unfinished 
business  is  next  in  order. 

William  Wirt  Howe,  of  Louisiana : 

Mr,  President :  Yesterday  I  offered  a  resolution  which  was 
referred  to  the  Executive  Committee,  relating  to  the  establish- 
ment of  a  Section  of  Insurance  Law.  The  resolution  was 
drafted  at  the  request  of  a  number  of  members  of  the  Associa- 
tion because  it  was  thought  that  the  subject  was  becoming  a 
very  important  one,  as  indeed  it  always  has  been.  It  is  of 
growing  importance  especially  in  the  West  and  South,  for  we 
have  not  only  the  subject  of  marine  insurance  with  its  accom- 
paniments of  admiralty  practice  in  salvage  and  average,  but 
the  subject  of  fire  insurance  in  all  its  branches,  life  insurance, 
and  also  of  late,  accident  insurance,  and  employers'  liability 
insurance,  which  is  certainly  a  very  important  and  curious 
branch  of  the  law,  and  I  understand  that  now  in  the  boundless 
West  they  have  cyclone  insurance.  Now,  sir,  it  seemed  to  us 
that  there  certainly  would  be  no  harm  in  trying  the  experi- 
ment of  organizing  a  section  on  insurance  to  the  end  that  two 
objects  possibly  might  be  attained.  The  first  would  be  the 
discussion  and  report  to  this  Association  of  interesting  ques- 
tions of  insurance  law.  Secondly,  and  perhaps  of  equal 
importance,  the  discussion  and  report  upon  the  subject  of  insur- 
ance legislation,  which  is  one  of  the  most  fertile  branches  now 
of  procedure  in  our  State  legislatures.  I  know  that  there  has 
been  some  objection  in  the  minds  of  some  of  our  more  conser- 
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vative  members  to  the  establishment  of  sections  of  this  kind, 
upon  the  ground  that  it  might  disintegrate  the  Association 
itself.  We  beg  to  say  that  we  have  no  idea  of  doing  anything 
of  that  sort.  All  that  could  be  said  of  a  section  of  this  kind  is 
that  it  is  a  sort  of  working  committee.  The  proposed  amend- 
ment to  the  By-Laws  provides  that  the  meetings  of  this  section 
shall  not  be  held  when  the  Association  itself  is  in  session. 
They  are  to  be  held  at  odd  times,  and  it  is  to  be  a  deliberative 
committee,  as  it  were,  at  which,  possibly,  essays  may  be  read, 
discussions  may  be  had,  and  all  the  work  of  this  section  is  to 
be  reported  to  the  Association  to  the  end  that  the  Association 
may  approve  it  or  disapprove  it. 

Burton  Smith,  of  Georgia: 

Mr.  President :  I  understood  that  the  Executive  Committee 
referred  this  subject  to  the  Association  without  any  recom- 
mendation whatever.     Am  I  right? 

The  President : 

That  is  exactly  what  happened. 

William  Wirt  Howe : 

I  move,  sir,  that  the  resolution  be  adopted. 

E.  F.  Bullard,  of  New  York  : 

I  second  the  adoption  of  the  resolution. 

The  President : 

I  will  ask  the  Secretary  to  read  the  resolution  for  the  infor- 
mation of  the  house. 

The  Secretary  read  the  resolution.     (See  page  6.) 

The  President : 

Are  there  any  remarks  ? 

Harvey  B.  Hurd,  of  Illinois : 

I  do  not  propose  to  argue  the  question,  Mr.  President,  but 
I  simply  rise  to  say  that  I  am  opposed  to  the  creation  of  the 
section.  If  more  sections  are  created  I  hope  they  will  be  of  a 
more  general  nature  and  not  take  up  a  specific  branch  of  the 
law. 
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Burton  Smith,  of  Georgia: 

It  seems  to  me  that  if  we  make  any  change  at  all  it  would 
be  better  to  abolish  the  Section  on  Patent  Law  rather  than  to 
add  a  Section  on  Insurance.  If  we  establish  this  section  the 
next  step  will  be  to  organize  a  section  on  corporations,  and  so 
the  Association  will  be  subdivided  into  sections  on  different 
departments  of  practice.  Now,  the  Section  on  Legal  Educa- 
tion is  eminently  proper,  because  one  of  our  primary  purposes 
is  to  advocate  the  science  of  jurisprudence,  and  legal  education 
embraces  it  all.  But  I  think  that  to  make  another  section  is 
unwise.  If  we  desire  to  give  special  attention  to  insurance, 
how  easy  it  would  be  to  have  a  special  committee  for  the 
special  purpose,  but  another  section,  if  it  amounts  to  anything 
at  all,  is  simply  a  step  in  the  line  of  disintegrating  this  entire 
body  and  dividing  it  up  into  a  number  of  small  and  useless 
bodies. 

John  A.  Finch,  of  Indiana : 

Mr.  President :  I  am  very  much  in  favor  of  the  proposition 
to  establish  a  Section  on  the  Law  of  Insurance.  It  seems  to 
me  that  those  who  are  opposed  to  this  have  not  considered  the 
magnitude  of  the  amount  under  contract  by  the  insurance 
companies  of  this  country  and  the  uncertainty  of  the  law  by 
which  their  contracts  are  construed.  There  are  outstanding 
contracts  issued  by  the  life  insurance  companies  on  the  various 
plans  of  insurance,  requiring  the  companies  to  collect  or  to 
have  collected  from  and  to  pay  to  their  policy-holders,  some- 
thing more  than  Jll, 000,000,000.  There  are  outstanding 
contracts  for  fire  insurance  protection  and  protection  against 
other  casualties  of  over  $25,000,000,000.  The  subjects  of 
insurance  touch  every  phase  of  social,  economic,  and  business 
life.  Now  the  law  by  which  the  contracts  covering  this  almost 
inconceivable  sum  is  construed  is  almost  absolutely  chaotic. 
It  has  seemed  to  those  favoring  the  proposition  for  the  estab- 
lishment of  a  Section  on  Insurance  Law  that  we  might  well 
make  an  effort  toward,  in  time,  bringing  something  like  order 
out  of  this  chaos.     The  law  now  is  in  a  confused  and  contra- 
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dictory  condition.  For  instance,  in  the  State  of  New  York 
the  State  Courts  would  give  the  proceeds  of  a  life  policy  to 
one  party,  while  the  Federal  courts  would  give  the  proceeds 
to  another  party.  In  the  State  courts  of  New  York  there  can 
be  no  recovery  under  a  life  policy  under  a  given  state  of  facts, 
while  in  the  Federal  courts,  under  the  same  facts,  the  plaintiff 
would  recover.  This  confusion  and  contradiction  is  a  reproach 
to  the  profession.  I  do  not  know  how  far  the  efforts  of  such 
a  section  would  in  time  effect  a  change  toward  uniformity  ; 
but  I  think  the  effort  would  be  warranted  by  the  conditions 
stated.  I  do  not  see  how  such  a  Section  could  tend  to  disin- 
tegrate the  Association,  as  has  been  suggested  in  opposition  to 
the  resolution.  It  would  simply  call  together  those  who  tire 
interested  in  this  branch  of  the  law.  Such  of  the  papers  read 
before  this  Section  as  were  approved  by  the  Publication  Com- 
mittee could  be  printed  in  the  proceedings  of  the  Association. 

The  subject  of  arbitrary  legislation  was  suggested  by  Judge 
Howe  as  a  matter  worthy  of  attention  of  the  proposed  Section. 

The  legislation  of  this  country  affecting  insurance  companies 
and  their  contracts  is  simply  barbaric.  It  proceeds  upon  no 
theory  and  in  amazing  ignorance  of  the  subject.  It  is  con- 
trary to  and  at  variance  with  the  rights  and  best  interests  of 
the  parties  to  the  contract,  particularly  m  case  of  policy- 
holders in  mutual  life  insurance  companies  and  the  companies. 
I  may  say  that  nearly  all  of  the  life  insurance  in  force  in  this 
country  is  in  mutual  companies  or  by  quasi-mutual  companies, 
doing  business  on  the  mutual  plan.  Such  companies  or  the 
ofBcers  of  such  companies  can  have  no  interest  other  than  the 
interest  of  the  policy-holders.  The  burden  of  every  unwar- 
ranted law  falls  simply  on  the  policy-holder  as  an  additional 
tax  to  the  cost  of  insurance,  and  gives  him  no  greater  protec- 
tion. It  would  be  the  duty  of  the  proposed  Section  on  Insur- 
ance Law  to  bring  to  the  attention  of  the  Association  at  large 
the  vicious  legislation  affecting  the  companies  and  the  anom- 
alies in  the  decisions  of  the  courts  upon  their  contracts. 

It  has  been  said  the  Section  on  Patent  I^aw  has  not  been 
profitable  and  that  it  should  be  dropped. 
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Give  the  Section  on  Insurance  Law  an  opportunity  to  show 
the  necessity  for  its  existence.  If  it  does  not  prove  to  be 
profitable  it  can  be  dropped  at  a  subsequent  session  of  the 
Association. 

Henry  Budd,  of  Pennsylvania : 

Mr.  President :  The  argument  of  the  gentleman  who  has 
just  taken  his  seat  seems  to  me  to  be  an  admirable  one  in  favor 
of  the  appointment  of  a  special  committee,  and  that  the  Asso- 
ciation should  at  some  time  in  the  near  future  consider  the 
question  of  insurance.  It  does  not  appear  to  be,  however,  an 
argument  in  favor  of  the  creation  of  a  new  Section.  A  Sec- 
tion when  once  created  is  permanent.  True,  it  may  be  abol- 
ished, but  it  is  permanent  in  the  sense  that  anything  created 
by  law  is  permanent  until  the  lawmaking  body  sees  fit  to 
reverse  its  previous  action.  A  committee  is  appointed  for  a 
special  purpose.  It  performs  its  work,  and  it  dies  a  natural 
death.  There  will  naturally  be  a  great  hesitancy  on  the  part 
of  the  Association,  after  having  deliberately  created  an  instru- 
mentality, to  putting  it  out  of  existence  after  a  very  short 
trial.  For  this  reason  particularly  it  seems  to  me  that  no 
Section  should  be  created  upon  any  subject  which  is  not  a 
general  one  in  the  broadest  sense.  Insurance  is  a  branch  of 
the  law  of  contracts — a  very  important  part  of  the  law  of  con- 
tracts— and  the  condition  of  insurance  law  is  doubtless  such 
that  we  should  give  attention  to  it.  I  should  be  very  glad  to 
support  a  resolution  for  the  appointment  of  a  special  committee 
on  this  subject,  but  I  am  unable  to  see  that  the  question  is  of 
sufficient  generality  to  justify  the  creation  of  a  Section  which 
when  once  created  will  be  very  hard  to  get  rid  of  if  we  find  it 
is  not  working  satisfactorily.  For  this  reason  I  hope  the 
Association  will  vote  down  the  proposed  amendment  to  the 
By-Law  and  be  willing  to  entertain  a  motion  for  the  appoint- 
ment of  a  special  committee  on  the  subject. 

Robert  Sewell,  of  New  York  : 

Mr.  President,  I  rise  to  support  the  motion  for  the  adoption 
of  the  proposed  amendment  providing  for  the  creation  of  a 
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Section  devoted  to  insurance  law.  The  last  speaker  suggested 
that  a  committee  would  answer  the  purpose,  but  in  my  con- 
ception of  the  subject  no  mere  committee,  having  by  the  law 
of  its  creation  a  termination  to  its  existence,  can  possibly  deal 
with  the  subject  matter  of  insurance.  We  want  a  permanent 
standing  committee,  because  to  take  into  consideration  the 
present  condition  of  insurance  will  give  us  no  guarantee  of 
what  it  will  be  next  year  and  the  year  after.  There  is  not  a 
year  that  does  not  inscribe  upon  the  statute  books  of  forty-five 
states  something  on  the  subject  of  insurance,  and  there  is  no 
subject  of  legislation  to-day  which  is  in  such  a  chaotic  condi- 
tion as  this  one.  As  to  the  prominence  of  the  subject  itself,  I 
need  hardly  address  this  assemblage.  I  presume  there  is  not 
a  single  member  of  the  bar  here  who  has  not  had  an  insur- 
ance case.  It  may  be  very  well  to  classify  insurance  as  a  part 
of  the  law  of  contracts,  but  there  is  no  class  of  contracts — 
not  even  excepting  promisory  notes  and  bills  of  exchange — 
which  give  rise  to  such  enormous  litigation  as  the  contract  of 
insurance.  The  business  is  done  largely  by  companies  having 
their  domicile  in  New  York,  although  other  companies  have 
great  local  influence  in  other  parts  of  the  country  ;  neverthe- 
less, most  of  the  business  of  insurance  companies,  fire,  marine 
and  life  insurance  companies,  radiates  from  the  centre  of  our 
metropolitan  city.  The  contracts  issued  there  are  subject  to 
rules  and  to  interpretations  in  all  the  different  states  of  the 
union.  They  are  modified  by  legislation  in  the  different  states. 
The  moment  a  new  state  is  created,  the  companies  are  pounced 
upon  by  the  predatory  instincts  of  politics,  and  something 
is  immediately  done  to  appoint  a  superintendent  of  insurance 
who  may  exact  from  the  unfortunate  company  a  fresh  fee  and 
more  information  until  there  is  danger,  Mr.  President,  of  the 
leading  life  insurance  companies,  at  least,  being  crushed  out 
of  business  by  legislation.  Now,  is  this  a  subject  that  can  be 
treated  by  a  committee  appointed  for  a  particular  purpose  and 
to  die  when  that  purpose  is  accomplished  ?  Ought  we  not  to 
have  a  standing  committee  of   this  body,  call  it  what  you 
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please,  a  Section  or  a  Committee,  whose  duty  it  will  be  to 
examine  the  laws  passed  within  the  year  in  respect  to  insur- 
ance and  to  report  to  this  Association  its  conclusions  in  regard 
thereto  ?  Whoever  listened,  and  all  present  did,  I  am  sure, 
to  the  admirable  address  of  the  President  of  this  Association 
must  be  convinced  that  the  task  of  reviewing  the  legislation 
of  the  year  is  too  great  for  any  one  man,  and  that  if  the 
Sections  were  more  subdivided  we  would  have  reports  of  that 
character  governing  every  branch  of  the  law,  which  could  be 
gathered  together  by  the  President  of  this  Association  in  the 
same  manner  that  the  President  of  the  United  States  gathers 
together  the  reports  of  his  subordinate  officers,  and  they  could 
thus  be  presented  in  a  concrete  form. 

It  is  urged  against  the  creation  of  this  Section  by  some  that 
it  would  be  a  step  in  the  direction  of  disintegrating  this  Asso- 
ciation. But,  sir,  a  moment's  reflection  will  convince  anyone 
that  that  is  a  stale  argument  always  used  when  an  attempt  is 
made  to  create  or  establish  a  division  or  section  of  a  body. 
How  could  Congress  get  through  with  its  work  if  it  did  not 
have  committees  ?  How  could  any  body  discharge  functions 
more  or  less  of  an  executive  character  unless  the  work  was 
subdivided  up  and  particular  branches  cohfided  to  the  care  and 
consideration  of  a  particular  set  of  men  ?  If  you  have  a 
Section  on  Insurance  vou  will  draw  into  it  those  members  of 
the  bar  who  have  made  a  special  study  of  that  branch  of  the 
law,  and  you  will  invoke  their  assistance,  and  you  will  obtain 
from  them  suggestions  which  the  great  body  of  practitioners 
who  only  occasionally  touch  the  subject  would  not  be  able  to 
give  you.  There  is  no  danger  that  adding  a  section  to  our  few 
in  number  will  disintegrate  this  Association.  That  is  the  argu- 
ment which  is  brought  forward  in  England  against  Home  Kule 
— that  it  will  disintegrate  the  British  Empire,  but  everybody 
who  has  examined  the  subject  can  see  that  there  is  nothing  in 
it.     I  hope,  sir,  the  resolution  will  be  adopted. 

A.  J.  McCrary,  of  Iowa  : 

Mr.  President.  I  am  not  on  my  feet  to  contradict  particu- 
larly any  of  the  arguments  made,  save  this.     The  gentleman 
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who  has  just  spoken  seems  to  confuse,  I  think,  between  a  sec- 
tion and  a  standing  committee.  Now,  we  have  a  standing  com- 
mittee that  is  famishing  for  want  of  pertinent  business — the 
Committee  on  Jurisprudence  and  Law  Reform.  Its  work 
would  embody  very  properly  all  that  has  been  said  in  favor  of 
the  establishment  of  this  Section.  It  came  to  us  last  year 
barren  of  fruitfulness.  It  has  done  the  same  this  year.  All 
those  who  are  interested  particularly  in  this  branch  of  the  law 
should  present  to  the  Committee  on  Jurisprudence  and  Law 
Reform  such  suggestions  as  they  deem  proper  to  be  taken  into 
consideration  by  this  Association,  and  then  we  shall  have 
reached  the  purpose  that  has  been  mentioned  by  every  speaker. 
Certainly  the  adding  of  sections  will  not  destroy  this  Associa- 
tion, but  when  we  remember  that  these  sections  are  attended 
by  only  a  few — not  one-third  of  our  members  present  attend- 
ing— we  are  made  to  feel  that  because  it  is  denominated  a  Sec- 
tion it  is  not  a  part  of  this  Association.  If  it  came  before  the 
body  as  the  report  of  a  standing  committee  it  would  be  consid- 
ered by  the  meeting  as  an  association. 

I  am,  therefore,  opposed  to  creating  another  section — not 
but  what  I  believe  the  matters  that  have  been  mentioned  here 
should  be  considered — I  myself  have  felt  very  strongly  the 
need  of  something  to  change  the  laws  relative  to  insurance, 
but  I  believe  it  can  come  to  us  better  through  the  reports  of 
our  present  standing  committee  on  Jurisprudence  and  Law 
Reform. 

James  C.  Carter,  of  New  York : 

Mr.  President :  If  I  may  be  indulged  a  moment,  I  should 
like  to  say  that  for  my  own  part  I  really  feel  hardly  prepared 
to  cast  a  vote.  I  feel  that  I  do  not  sufficiently  understand 
whether  the  project  would  be,  on  the  whole,  for  the  benefit  of 
the  Association  or  otherwise.  1  recognize  the  many  advantages 
which  may  proceed  from  the  establishment  of  sections.  I 
recognize  also  the  especial  claim  which  the  subject  of  insur- 
ance has  to  the  establishment  of  such  a  section,  if  we  are  to 
have  one.     But  underlying  all  that  is  the  general   question 
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whether,  on  the  whole,  it  is  wise  to  extend  this  practice  of 
establishing  sections.  I  do  not  know  whether  it  is  or  not.  I 
can  see  that  while  there  are  many  reasons  which  favor  it  there 
are  many  also  which  may  tend  the  other  way.  I  believe  we  all 
admit  the  propriety  of  the  establishment  of  a  Section  on  Legal 
Education,  but  I  can  easily  understand  that  if  we  are  to  extend 
the  practice  farther  it  will  certainly  be  followed  up  by  propo- 
sitions to  establish  similar  sections  in  reference  to  other  sub- 
jects. It  has  occurred  to  me  that  perhaps  it  would  be  better 
to  refer  this  subject  to  a  committee  for  report  to  our  next 
meeting,  when  the  whole  matter  can  be  brought  up  and  a  dis- 
cussion had  upon  its  bearings,  and  the  subject  may  be  more 
fully  gone  into. 

I  therefore  venture  to  move  that  the  subject  be  referred  to 
a  Committee  of  three  to  be  appointed  by  the  Chair,  and  if 
that  motion  should  prevail  I  think  it  very  proper  that  the 
mover  of  this  proposition  should  be  made  the  Chairman  of  the 
Committee. 

Robert  Sewell,  of  New  York  : 
I  second  Mr.  Carter's  motion. 

James  B.  Thayer,  of  Massachusetts : 

The  same  difficulty  occurs  to  me  on  this  subject.  It  would 
be  perfectly  easy,  I  think,  for  such  a  committee  to  ascertain 
from  the  Association  for  the  advancement  of  science,  or  from 
other  similar  associations,  what  the  advantages  and  what  the 
disadvantages  are  found  to  be  of  the  practice  of  establishing 
numerous  sections.  It  is  well  known  that  some  Associations 
have  a  considerable  number  of  sections,  and  their  experience, 
I  think,  would  be  found  useful  for  us  in  deciding  the  general 
question,  for  it  is  a  general  question,  of  the  policy  of  extend- 
ing the  practice  of  creating  sections. 

Henry  Hitchcock,  of  Missouri: 

I  do  not  wish  to  add  anything  to  what  has  been  said,  but  it 
is  not  quite  clear  to  me  that  the  Association  would  gain  any- 
thing by  referring  this  proposition  to  a  committee.  I  am  not 
quite  clear  that  the  question  is  one  upon  which  a  committee 
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could  act  intelligently.  The  proposition  to  establish  a  new 
section,  as  it  seems  to  me,  amounts  simply  to  this :  If  there  be 
gentlemen  who  desire  to  occupy  a  certain  amount  of  time  in 
discussing  among  themselves  a  particular  subject,  and  the 
Association  deems  that  subject  of  sufficient  importance  to 
authorize  those  of  its  members  who  desire  to  discuss  it  among 
themselves  as  a  separate  section,  to  do  so,  that  the  Association 
as  a  general  body  should  authorize  such  an  organization.  That 
is  all  there  is  to  it.  The  establishment  of  a  Section  does  not 
commit  the  Association,  of  course,  either  now  or  hereafter,  to 
the  expression  of  any  particular  view  or  to  any  particular  line 
of  action.  It  is  simply,  as  I  understand  it,  on  the  part  of  the 
mover  of  the  resolution  and  some  of  my  friends  who  have 
spoken  to  me  on  the  subject,  a  request  that  the  Association 
will  sanction  the  setting  apart  of  a  certain  amount  of  time  for 
those  who  desire  to  so  use  it.  The  question  is,  then,  simply  a 
practical  one,  whether  the  purposes  of  the  Association  will  be 
forwarded  by  acceding  to  such  a  request.  What  are  the 
objections  to  it,  and  what  are  the  advantages  of  it  ?  If  there 
be  not  enough  members  who  desire  to  constitute  such  a  Sec- 
tion, the  Section  will  not  be  constituted.  If  there  be  not 
enough  gentlemen  present  from  year  to  year  to  have  some 
views  on  that  special  subject  to  exchange  with  each  other  to 
form  a  Section,  why  it  will  not  be  formed.  If  there  should  be 
enough  who  are  specially  interested  in  that  head  of  the  law  to 
form  such  a  section,  what  would  be  the  injury  or  disadvantage 
to  the  Association  in  authorizing  them  to  meet  in  that  way 
with  a  Chairman  and  Secretary  and  stated  hours  for  their  ses- 
sions  ?  It  has  been  suggested  that  the  purpose  of  those  who 
propose  to  form  a  Section  on  Insurance  would  be  equally 
served  by  referring  any  particular  topic  under  that  head  to 
one  of  the' standing  committees  of  the  Association.  I  am  not 
quite  clear  that  their  purpose  would  be  served  by  so  doing. 
The  difficulty  is,  that  if,  for  example,  as  has  been  suggested 
by  one  speaker,  a  topic  of  this  kind  were  referred  to  the  Com- 
mittee on  Jurisprudence  and  Law  Reform,  it  is  only*  one  of  a 
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number  of  topics  which  may  be  referred  to  them.  It  has  only 
its  share  of  the  time  and  attention  of  that  Committee  and  any 
report  they  might  make  upon  it  could  receive  only  its  share  of 
the  attention  of  the  Association  as  part  of  its  general  business. 
Would  such  a  reference  really  serve  the  purpose,  or  keep  up 
the  interest  of  the  niembers  specially  interested  in  that  topic, 
if  we  assume,  as  we  must,  that  there  is  such  a  desire  on  the 
part  of  a  considerable  number  of  members  to  discuss  particular 
questions  relating  to  insurance  ?  I  doubt  greatly  whether  it 
would.  If  there  be  enough  members  in  the  Association  who 
are  interested  in  that  topic,  and  they  desire  a  special  opportu- 
nity to  discuss  it  among  themselves,  why 

Burton  Smith,  of  Georgia : 

Mr.  President:  I  interrupt  the  gentleman  on  a  point  of 
order. 

The  President : 

The  gentleman  from  Georgia  will  state  his  point  of  order. 

Burton  Smith,  of  Georgia: 

My  point  of  order  is,  sir,  that  upon  a  motion  to  refer  the 
gentleman  has  no  right  to  go  into  a  discussion  of  the  merits 
of  the  main  question  as  he  is  now  doing. 

The  President : 

The  Chair  thinks  the  point  of  order  is  well  taken,  but  by 
general  consent  the  gentleman  from  Missouri  may  finish  his 
remarks. 

Henry  Hitchcock,  of  Missouri : 

I  have  nothing  further  to  add.  I  simply  wanted  to  make 
the  point  that  the  Association  is  more  competent  to  discuss 
the  subject  than  any  committee. 

George  M.  Forster,  of  Washington : 

Mr.  President:  I  am  opposed  to  referring  this  matter.  I 
am  in  favor  of  killing  it  here  and  now.  If  it  is  desirable  to 
make  this  Association  a  vehicle  for  the  big  insurance  com- 
panies, through  their  general  attorneys,  to  come  here  and 
formulate  legislation  which  shall  receive  the  sanction  of  this 
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body,  why  then  the  Section  would  be  a  good  thing.  But  I 
certainly  am  not  in  favor  of  carving  any  more  out  of  this 
general  body  or  there  will  not  be  anything  left  of  it. 

The  President : 

The  question  will  be  put  first  on  the  reference  of  this  reso- 
lution to  a  committee. 

The  motion  to  refer  was  lost. 

The  President : 

The  question  now  recurs  on  the  original  motion. 

J.  W.  Douglass,  of  the  District  of  Columbia : 
Mr.  President :  Would  not  this  be  a  legitimate  subject  of 
investigation  and  report  for  the  consideration  of  the   Com- 
mittee of  Uniform  State  Laws  ? 

The  President : 

I  do  not  know,  sir,  why  it  would  not  be. 

The  resolution  was  put  on  a  rising  vote  and  not  carried. 

The  President : 

This  completes  all  that  comes  under  the  head  of  unfinished 
business,  so  far  as  the  Chair  is  aware. 

E.  F.  Bullard,  of  New  York : 

Mr.  President:  I  offer  the  following  resolution  : 

Resolved^  That  there  be  referred  to  the  Committee  on  Juris- 
prudence and  Law  Reform  the  question  whether  the  law  in 
regard  to  fellow  servants  should  not  be  so  amended  as  further 
to  protect  laboring  men  from  the  results  of  negligence  caused 
by  persons  unknown  to  them  and  over  whom  they  have  no 
control. 

And  I  move,  sir,  to  refer  this  resolution  to  the  Committee 
on  Jurisprudence  and  Law  Reform. 

E.  B.  Sherman,  of  Illinois : 

Mr.  President:  Will  the  mover  of  the  resolution  explain  its 
object? 

E.  F.  Bullard,  of  New  York : 

The  point  is,  that  a  railroad  employee  is  now  held  liable  for 
negligence  by  a  fellow  servant  upon  another  train,  who  is  per- 
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haps  an  entire  stranger  to  him  and  over  whom  he  has  no  con- 
trol, and  there  seems  to  be  a  propriety  in  providing  that  where 
servants  are  employed,  for  instance,  one  servant  being  a  brake- 
man  upon  a  train  running  from  Chicago  to  New  York,  he 
should  not  be  held  liable  for  the  negligence  of  a  fellow  servant 
who  is  tending  a  switch  at  Buffalo  or  some  other  place,  over 
whose  actions  he  has  no  control.  In  England,  as  we  know, 
there  has  been  legislation  limiting  this  liability,  and  it  increases 
the  protection  to  the  laboring  men.  All  I  ask  is  that  this 
Committee,  who  have  nothing  to  do  and  who  want  business,  as 
has  been  stated  here,  shall  have  an  opportunity  to  do  some- 
thing and  to  give  this  subject  consideration. 

The  motion  referring  the  resolution  to  the  Committee  on 
Jurisprudence  and  Law  Reform  was  carried. 

Alexander  R.  Lawton,  Jr.,  of  Georgia: 

Mr.  President :  I  have  a  resolution  that  I  desire  to  offer 
upon  a  subject  which  has  been  before  the  Association  before. 
There  is  a  report  of  the  committee  now  upon  the  records  of 
the  Association,  made  in  1886,  and  which  has  never  been 
acted  upon.  It  is  a  subject  affecting  slipshod  legislation. 
The  resolution  is  as  follows  : 

^''Resolvedy  That  the  Committee  on  Jurisprudence  and  Law 
Reform  be  requested  to  report  to  the  Association  the  best 
methods  of  preventing  the  enactment  of  hasty  and  slipshod 
legislation  in  general  and  special  laws ;  and,  in  this  connection, 
are  requested  to  consider ;  first,  the  report  of  the  same  com- 
mittee submitted  in  1886  but  never  considered  by  the  Asso- 
ciation, and  second,  the  recent  report  of  the  commission 
appointed  under  the  Act  of  the  General  Assembly  of  New 
York." 

There  are  lying  on  the  table  in  front  of  the  platform  now 
several  copies,  Mr.  President,  of  the  report  of  that  committee. 
The  subject  was  first  brought  before  this  Association  in  1882, 
but  no  action  was  taken  upon  it.  In  1884  Mr.  Simon  Sterne, 
of  New  York,  read  a  very  able  paper  on  this  subject  before 
the  Association,  and  his  paper  was  referred  to  that  committee. 
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In  1885  the  committee  reported  on  it  and  asked  permission 
and  authority  to  consider  legislation  upon  the  subject.  This 
was  granted,  and  they  made  a  report  in  1886.  That  report 
has  Iain  dormant  ever  since.  Now  interest  has  been  revived  in 
the  subject  by  the  very  able  report  of  this  Commission,  of 
which  Mr.  Simon  Sterne  was  a  member.  The  suggestions 
contained  in  this  report  are,  in  my  opinion,  so  valuable  that  it 
would  be  well  for  this  Association  to  refer  the  subject  back  to 
that  committee  with  this  report  in  order  that  some  legislation 
which  might  be  applicable  to  the  whole  or  any  part  of  this 
country  might  be  suggested  to  this  Association. 
The  resolution  was  adopted. 

M.  D.  Follett,  of  Ohio : 

Mr.  President :  I  move  the  adoption  of  the  following  reso- 
lution : 

Mesolved,  That  the  Committee  on  Federal  Code  of  Criminal 
Procedure  be  requested  to  examine  into  and  report  upon  the 
justice  and  expediency  of  aiding  indigent  persons  accused  of 
crime  in  securing  competent  attorneys  and  the  attendance  of 
important  witnesses  on  the  trial  of  such  accused  persons. 

The  resolution  was  seconded  and  adopted. 

Emlin  McClain,  of  Iowa : 

Under  the  head  of  miscellaneous  business,  Mr.  President, 
in  behalf  of  the  Section  of  Legal  Education  I  desire  to  call 
the  attention  of  the  Association  to  a  resolution  passed  by  that 
Section  at  its  last  session,  viz  : 

^^  Resolved,  That  the  Section  of  Legal  Education  recom- 
mends to  the  American  Bar  Association  to  pass  the  following 
resolution : 

"  Resolvedy  That  the  American  Bar  Association  approves 
the  lengthening  of  the  course  of  instruction  in  law  schools  to  a 
period  of  three  years,  and  that  it  expresses  the  hope  that  as 
soon  as  practicable  a  rule  may  be  adopted  in  each  State  which 
will  require  candidates  for  admission  to  the  Bar  to  study  law 
for  three  years  before  applying  for  examination.** 
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I  move,  in  accordance  with  the  rules  of  the  Association, 
that  that  recommendation  be  referred  to  the  Committee  on 
Legal  Education. 

The  motion  was  seconded  and  carried. 

J.  Newton  Fiero,  of  New  York : 

I  desire  to  offer  the  resolution  which  it  was  stated  last 
night,  in  connection  with  the  report  of  our  Committee,  would 
be  offered  this  morning : 

Resolvedy  That  the  Committee  on  Uniformity  of  Procedure 
and  Comparative  Law  be  continued,  and,  together  with  the  Com- 
mittee on  Uniform  State  Laws,  the  Committee  on  Federal 
Code  of  Criminal  Procedure,  and  the  Committee  on  Law 
Reporting  and  Digesting,  draft  and  present  to  Congress  for 
enactment  a  bill  providing  for  the  appointment  by  proper  com- 
petent authority  of  a  commission  to  inquire  into  and  report 
upon  the  practicability  and  expediency  of  framing  a  system 
of  procedure,  civil  and  criminal,  for  use  in  the  Federal  juris- 
diction, and  as  to  the  best  methods  for  obtaining  uniformity  in 
the  substantive  law  as  administered  in  the  Federal  courts  and 
making  the  contents  of  reports  of  decisions  of  United  States 
courts  more  accessible  to  the  bar  and  to  the  public." 

The  scope  of  the  resolution  is  not  so  broad  as  the  sugges- 
tions which  were  made  by  the  Committee,  but  the  resolution 
is  drawn  after  consultation  with  members  of  the  Committee  on 
Uniform  State  Laws  and  on  Federal  Code  of  Criminal  Pro- 
cedure, and  it  was  deemed  wise  to  bring  before  this  Associa- 
tion the  resolution  so  that  we  might  be  able  to  get  a  report 
from  a  body  appointed  by  Congress,  who  should  receive  ample 
compensation  and  thus  be  able  to  devote  sufficient  time  to  the 
subject.  As  the  resolution  stands  it  simply  provides  that  this 
Association  shall  exert  its  influence  for  the  appointment  of  a 
commission  to  inquire  into  the  wisdom  of  these  matters,  with- 
out in  any  way  committing  the  Association  in  advance  to  any 
action  upon  the  subject. 

Everett  P.  Wheeler,  of  New  York : 

I  am  radically  opposed  to  the  whole  proposition.  We  have 
had   insidious  suggestions  in  many  States,  and  in   no   State 
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more  than  this,  in  regard  to  the  appointment  of  a  commission 
to  revise  laws.  In  1876  when  we  had  been  living  for  twenty 
years  under  the  Field  code,  a  very  respectable  gentleman  was 
suggested  as  a  suitable  person  to  revise  our  code  of  practice. 
It  was  said  that  it  would  not  commit  anybody  to  anything. 
Accordingly  he  was  appointed  and  was  paid  a  very  large 
salary.  Though  his  labor  certainly  earned  it,  yet  the  results 
might  well  have  been  dispensed  with.  We  all  agree  that  the 
result  of  his  work  was  mischievous.  The  commentaries  upon 
our  Code,  embodied  in  Bliss'  edition,  with  the  text,  comprise 
3,863  closely  printed  pages,  and  it  has  become  so  burdensome 
that  we  are  weary  of  the  task  of  administering  it. 

Now,  the  Federal  practice  is  of  the  simplest  character.  It 
is  based  on  the  old  Judiciary  Act  of  1789,  but  the  judges 
have  prescribed  rules  of  practice,  and  they  have  the  practice 
now,  as  every  lawyer  who  practices  in  the  Federal  Courts 
knows,  in  a  far  simpler  form,  and  less  expensive,  than  it  is  in 
most  of  the  State  Courts.  Why  should  we  want  Congress — 
of  all  bodies  the  most  incompetent — to  deal  with  this  subject  or 
to  appoint  a  commission  to  deal  with  it  and  to  tell  lawyers  how 
to  practice  before  the  courts  ?  The  Constitution  devolves  upon 
Congress  the  duty  of  regulating  the  subject  of  the  currency, 
and  the  people  are  going  to  instruct  them  this  fall  how  to  do 
it;  but  the  Constitution  has  never  devolved  upon  Congress 
the  special  duty  of  administering  legal  procedure.  They  have 
the  power  to  do  it,  but  the  Supreme  Court  has  the  power  also 
and  has  exercised  it  for  many  years  to  the  great  satisfaction  of 
the  public  at  large,  I  submit  therefore  with  great  respect  to 
the  gentleman  who  reports  the  resolution  and  for  whom  I  have 
the  highest  consideration,  that  the  resolution  should  not  be 
adopted. 

William  Wirt  Howe,  of  Louisiana: 

We  had  a  charming  essay  last  evening  on  Legal  History, 
and  what  I  am  about  to  say  is  not  of  any  special  importance 
except  to  suggest  that  we  ought  to  keep  right  in  regard  to  our 
legal    history.     Our   distinguished   friend    Mr.    Throop,   who 
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wrote  the  lengthy  Code  of  Procedure  which  you  have  in  New 
York  was  a  native  of  this  State.  .He  was,  I  believe,  a  grand- 
son of  Governor  Throop,  and  he  was  a  partner  of  Mr.  Roscoe 
Conk  ling. 

William  Allen  Butler,  of  New  York : 
I  beg  to  correct  the  gentleman.     Governor  Throop  was  a 
bachelor. 

William  Wirt  Howe : 

Well,  then  Mr.  Throop  was  a  grand-nephew  of  the  governor. 

Robert  D.  Benedict,  of  New  York : 

I  do  not  propose  to  enter  upon  the  subject  of  the  native 
place  of  Mr.  Throop,  but  I  heartily  concur  in  the  remarks 
made  by  Mr.  Wheeler.  I  speak  with  special  reference  to  the 
admiralty  courts,  and,  scenting  in  this  proposition  the  bare 
possibility  that  there  might  be  a  code  applied  to  the  practice 
in  the  admiralty  courts,  I  am  decidedly  opposed  to  this  propo- 
sition. In  the  admiralty  courts  we  have  for  the  last  forty 
years,  during  which  this  battle  of  the  codes  has  raged  around 
us,  looked  upon  it  with  calm  and  utter  indifference  so  far  as 
the  admiralty  practice  was  concerned.  I  am  sure  I  speak  for 
all  the  admiralty  bar  when  I  say  that  we  wish  to  be  let  alone. 
We  do  not  want  Congress  to  come  in  with  a  code  of  practice 
by  which  we  in  the  admiralty  courts  are  to  be  governed.  We 
are  better  satisfied  to  have  to  look  for  our  code-making  body 
to  the  judges  of  the  Supreme  Court  and  the  judges  of  the 
Admiralty  Courts. 

James  D.  Andrews,  of  Illinois : 

I  think  this  resolution  lacks  but  one  thing  to  disclose  fully 
its  purpose.  I  think  the  resolution  should  enumerate  the 
Rames  of  the  Commissioners  who  are  to  be  appointed.  I  am 
opposed  upon  principle,  however  much  I  am  agreed  with  my 
friend  from  New  York,  Mr.  Fiero,  upon  the  general  subject  of 
reform  in  procedure,  to  taking  this  subject  up  and  delegating 
it  to  another  body  who  shall  again  re-delegate  it  to  another 
number  of  men  unknown  to  ourselves.     I  think  the  province 
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and  function  of  the  American  Bar  Association  upon  questions 
of  this  importance  is  to  suggest  specific  measures  and  to  recom- 
mend their  adoption.  Now,  upon  the  question  before  us, 
which  aims  at  a  reform  in  procedure,  accomplishing  something 
in  the  direction  of  uniform  procedure,  there  is  not  the  slightest 
intimation  which  might  in  any  way  bind  any  person  who  was 
committed  to  the  resolution  as  to  whether  they  should  adopt 
what  we  call  codification  or  what  has  been  termed  a  practice 
act  of  old  common  law  procedure.  It  might  be  well  enough,  it 
is  well  enough,  and  I  should  support  the  action  of  the  committee 
which  would  go  to  the  reporting  to  this  body  or  to  a  section  of 
this  body  measures  tending  to  a  uniformity  of  procedure  upon 
special  subjects.  But  this  report  which  has  been  read  does 
not  say  one  word  in  reference  to  the  first  question  which 
always  arises,  to  wit,  do  we  intend  to  commit  ourselves  upon 
the  first  question  lying  fundamentally  at  the  reform  of  pro- 
cedure? Shall  we  abolish  all  distinction  between  law  and 
equity  ?  That  is  the  first  question  which  must  necessarily 
arise.  Do  we  desire  that  this  Commission  shall  abolish  all 
distinction  between  forms  of  action  ?  It  could  not  be  done. 
Therefore,  that  is  one  argument  against  committing  it  to  that 
tribunal.  Do  we  wish  to  inaugurate  a  new  system  in  reference 
to  allegations  ?  Upon  every  one  of  these  questions  when  they 
come  up  for  discussion  in  a  commission,  such  as  we  had  here 
in  reference  to  the  law  of  negotiable  instruments,  you  will  find 
almost  as  many  different  minds  as  there  are  members,  and 
consequently  a  commission  consisting  of  a  very  few  persons  is 
a  very  unsatisfactory  tribunal  to  submit  a  thing  of  that  kind 
to.  Practically  the  appointment  of  this  Commission  would 
mean  indefinite  delay  and  postponement  while  the  subject 
would  be  simply  agitated  and  the  Commissioners  drawing  their 
pay.  Let  us  take  such  action  as  is  within  our  legitimate 
function.  Let  us  recommend  the  adoption  of  laws  throughout 
the  different  States  tending  to  general  uniformity.  Let  us 
not  set  afloat  a  craft  with  neither  crew,  rudder,  compass  nor 
code. 
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Adolph  Moses,  of  Illinois  : 

I  believe  it  has  been,  and  is,  the  boast  of  American  jurispru- 
dence that  the  celebrated  Act  of  1789  called  the  "Federal 
Procedure  Act,"  formulated  by  Ellsworth,  was  a  matchless 
piece  of  legislation,  and  it  is  this  fact  which  leads  me  to  oppose 
this  resolution.  In  the  first  place,  the  American  Bar  Asso- 
ciation itself  can  deal  with  this  subject ;  it  is  not  necessary  to 
refer  it  to  Congress.  This  body  has  suflScient  intelligence  to 
be  the  arbiter  of  any  question  without  sending  it  to  a  political 
commission ;  besides,  there  is  a  political  aspect  to  this  ques- 
tion. Congress  in  the  seventies  passed  what  is  generally 
called  the  "  Uniformity  Act,"  which  made  the  practice  of  the 
several  States  the  practice  in  all.  Why  disturb  that  act? 
The  practice  of  the  various  States  is  known  to  the  practition- 
ers in  the  national  as  well  as  the  State  courts,  and  that  system 
seems  to  be  perfectly  satisfactory  to  the  American  Bar.  I 
know  that  there  is  wanting  a  certain  cohesion,  a  certain  want 
of  humanity,  if  you  please,  in  the  federal  criminal  jurispru- 
dence, and  that  is  a  subject  which  might  be  recommended  to 
the  legislative  action  of  Congress.  The  initial  reason  ought 
to  be  sufficient  for  this  Association,  that  it  ought  not  to  refer 
any  subject  matter  to  another  body,  but  should  decide  it  as 
the  high  arbiter  itself. 

The  President : 

The  question  is  on  the  adoption  of  the  resolution  offered  by 
Mr.  Fiero. 

The  resolution  was  lost. 

J.  Newton  Fiero,  of  New  York ; 

Mr.  President :  I  offer  the  following  resolution : 

"  Resolved^  That  the  Committee  on  Uniformity  of  Proce- 
dure and  Comparative  Law  be  continued,  and  authorized  to 
express  to  the  Society  of  Comparative  Legislation  the  appre- 
ciation of  this  Association  of  its  action  in  communicating  to 
this  body,  through  the  courtesy  of  Montague  Crackanthorpe, 
Esq.,  a  copy  of  its  transactions  and  proceedings. 

The  resolution  was  seconded  and  adopted. 


48  MINUTE   AS   TO   EDWARD   OTIS   HINKLEY. 

William  Allen  Butler,  of  New  York  : 

Mr.  President  and  gentlemen  of  the  Association :  It  has 
been  suggested — and  I  most  readily  comply  with  the  sugges- 
tion— that  some  mention  should  be  made  here  at  this  time  in 
respect  to  one  of  our  number  who  for  many  years  was  a  familiar 
figure  at  these  meetings  and  whose  faithful  efforts  were 
largely  instrumental  in  contributing  to  the  success  of  this 
Association.  I  refer  to  Edward  Otis  Ilinkley,  from  the  begin- 
ning and  for  many  years  the  Secretary  of  this  Association. 
All  of  us  who  have  attended  the  annual  meetings  will  bear 
witness  to  the  exactness,  the  promptness  and  the  fidelity  with 
which  he  attended  to  the  business  of  the  Association,  giving  to 
its  minutest  details  the  utmost  care  and  attention.  It  is  not 
according  to  our  usage  to  pass  resolutions  in  respect  to 
deceased  members  or  officers,  but  I  think  the  Association  will 
agree  that  it  is  quite  appropriate  in  the  case  of  Mr.  Hinkley, 
who  was  devoted  so  long  to  the  service  of  the  Association, 
that  mention  should  be  made  of  his  death,  which  occurred  only 
a  few  weeks  ago;  and,  although  his  duties  had  before  his 
death  been  devolved  upon  his  son,  who  worthily  succeeds  him, 
yet  in  our  recollections  and  in  the  expression  of  our  feelings  it 
seems  proper  that,  without  a  formal  resolution,  we  should  give 
expression  to  our  regret  and  our  estimate  of  his  memory  and 
services  by  a  rising  vote,  which  I  move  be  now  taken. 

Henry  Hitchcock,  of  Missouri : 

I  desire  the  privilege  of  seconding  the  motion,  in  view  of 
the  fact  that  it  was  my  good  fortune  to  be  present  at  the  organ- 
ization of  the  Association,  and  to  know  something  from  year 
to  year  of  the  fidelity,  efficiency  and  devotion  with  which  Mr. 
Hinkley  discharged  the  duties  of  Secretary.  We  saw  the 
results  of  his  labors,  but  not  many  of  us  knew  how  great  they 
were.  There  were  many  matters  of  detail  of  which  we  saw 
only  the  fruit.  I  had  special  occasion  to  know  of  the  immense 
amount  of  labor,  good  temper,  unfailing  courtesy  and  intelli- 
gence with  which  he  discharged  very  important  duties  when 
he  was  associated  with  the  committee  charged  with  forwarding 
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the  legislation  which  this  Association  obtained  from  Congress 
in  reference  to  the  Supreme  Court. 

Mr.  President,  eulogy  on  such  an  occasion  is  not  called  for. 
The  tribute  which  has  been  paid  to  the  memory  and  to  the 
exceptional  merits  of  our  late  Secretary  was  an  expression  of 
my  own  feelings,  and  I  am  sure,  of  those  of  all  the  members 
whom  he  so  faithfully  served.  I  consider  it  a  privilege  to  have 
the  opportunity  to  join  in  paying  it.  Such  fidelity  is  not 
common,  and  those  who  have  profited  by  it  from  year  to 
year  are  fortunate  that  they  may  appropriately  express  their 
sense  of  what  they  owe  to  it. 

Skipwith  Wilmer,  of  Maryland : 

As  one  of  the  oldest  members  of  this  Association,  and  I 
believe  the  oldest  member  from  Maryland  present  here  to-day, 
I  ask  leave  to  say  that  the  motion  which  has  been  made  is 
very  gratifying  to  all  the  members  from  that  State.  Well  as 
Mr.  Hinkley  was  known  to  the  members  of  this  Association, 
he  was  still  better  known  to  those  among  whom  his  long  and 
honored  professional  life  had  been  spent.  I  will  not  under- 
take on  this  occasion  to  speak  of  his  distinguished  professional 
career.  His  interest  in  this  Association  and  in  our  Bar  Asso- 
ciation at  home  was  but  the  result  of  the  unselfish  devotion 
which  he  ever  showed  towards  the  advancement  of  his  profes- 
sion. For  his  learning,  for  his  sagacity,  and  for  the  unfalter- 
ing courage  with  which  he  maintained  the  highest  standard  of 
profession^  ethics,  the  Bar  of  Maryland  owes  him  a  debt  of 
gratitude.  It  is  particularly  gratifying  to  his  old  friends  to 
hear  from  those  who  knew  him  chiefly  through  these  meetings, 
the  tribute  which  we  know  he  so  well  deserved  in  the  wider 
field  of  his  active  professional  life. 

The  President : 

I  am  sure,  gentlemen,  that  you  will  all  welcome  the  oppor- 
tunity of  testifying  to  your  appreciation  of  the  long  and  faith- 
ful services  of  Mr.  Hinkley  and  the  sorrow  with  which  you 
hear  of  his  death,  by  now  rising  to  your  feet. 

The  motion  prevailed  by  a  rising  vote. 
4 
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Waldo  G,  Morse,  of  New  York : 

I  arise  with  some  trepidation,  owing  to  the  presence  here  of 
so  many  of  our  illustrious  fellow-members  of  the  bar  who  are 
occupying  positions  in  various  institutions  devoted  to  the 
instruction  of  youth.  My  good  friends  who  are  professors  wilK 
I  trust,  acquit  me  of  any  intentional  attack  upon  their  insti- 
tutions. It  appears  from  the  report  read,  that  this  Association 
stands  committed  to  three  propositions  before  Congress.  The 
first  two  I  will  not  discuss.  To  the  third,  a  momentous  issue, 
I  wish  to  call  attention.  It  is  proposed  that  the  Congress  of 
the  United  States  shall  pass,  and  the  President  approve  a  law 
which  shall  commit  the  government  to  the  distribution  of  sev- 
enty volumes  of  the  Reports  of  the  U.  S.  Supreme  Court,  at 
an  expense  of  $2.00  per  volume.  Gentlemen,  that  is  an 
important  matter  and  deserving  of  great  consideration !  The 
origin  of  this  proposition  and  how  this  Association  stands  com- 
mitted to  it  may  be  of  interest,  as  it  is  a  splendid  illustration 
of  the  action  of  forces  in  deliberative  bodies  toward  the  develop- 
ment of  legislation.  I  ask  the  Secretary  to  read  from  the 
Report  of  the  Committee  on  Legal  Education,  last  year,  at 
page  16,  the  section  which  introduced  this  proposition. 

(The  Secretary  read  as  requested  from  the  report  of  the 
committee  suggesting  that  government  publications  could  not 
be  obtained  by  the  law  schools  and  advising  action  for  their 
benefit). 

That  is  the  origin  of  this  movement.  Then,  on  page  41  of 
the  same  report,  you  will  find  a  development  of  the  same  idea, 
in  the  form  of  a  resolution,  which  I  ask  the  Secretary  to  read. 

(The  Secretary  read  as  requested). 

You  see,  this  commits  us  so  far,  only  to  the  official  reports 
of  the  government  which  are  distributed  by  the  government, 
having  been  printed  in  the  government  printing  office,  and  not 
purchased.  If  the  Secretary  will  now  read  the  resolution  as 
amended,  on  page  43,  we  shall  get  still  further  in  advance. 

(The  Secretary  read  as  requested  a  resolution  that  the  matter 
in  question  be  referred  to  the  committee  with  power). 
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A  most  innocent  resolution,  placing  us  in  the  hands  of  a 
committee  with  power  to  act.  I  now  call  for  a  reading  of  the 
report  of  the  committee  in  1896,  so  far  as  it  applies  to  this 
question. 

(The  Secretary  read  from  the  report  showing  that  two  bills 
introduced  at  the  instance  of  the  committee  are  before  Con- 
gress; the  first  providing  that  publications  printed  by  the 
government  be  furnished  to  all  law  schools  and  the  second  that 
the  Supreme  Court  Reports  be  likewise  furnished). 

It  is  the  second  of  these  bills  which  attracted  my  attention 
and  which  I  think  should  deserve  the  at^^ntion  of  this  body. 
Shall  this  Association  go  before  Congress  and  ask  for  a  special 
act  authorizing  the  distribution  to  institutions,  some  of  which 
are  State  and  some  of  which  are  mere  private  enterprises,  of 
seventy  copies  of  reports  which  are  published  by  private  per- 
sons and  not  by  the  government  ? 

James  D.  Andrews,  of  Illinois  : 

Mr.  President:  Is  there  a  resolution  before  the  house? 

The  President : 

I  assume  that  the  gentleman  means  to  present  one,  and  think 
the  gentleman  is  entitled  to  explain  preliminarily  the  resolu- 
tion he  intends  to  present,  but  the  Chair  would  at  the  same 
time  remind  the  gentleman  that  his  time  is  within  one  minute 
of  expiring. 

Waldo  G.  Morse : 

Then,  sir,  I  will  present  my  resolution  now.  It  is  as 
follows : 

Resolved^  That  the  Committee  on  Legal  Education  be 
instructed  to  use  its  best  efforts  to  secure  the  withdrawal  of 
the  bill  now  before  Congress  providing  for  the  purchase  by  the 
United  States  of  copies  of  the  reports  of  its  Supreme  court  and 
the  distribution  of  such  copies  to  the  law  schools  of  the  United 
States. 

George  Whitelock,  of  Maryland : 

Mr.  President:  I  move  to  lay  that  resolution  on  the  table. 
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Waldo  G.  Morse : 

If  this  Association  goes  before  Congress  with  any  such 
request  as  that  it  will  minimize  our  influence  when  we  come  to 
go  there  with  anything  of  real  importance. 

George  Whitelock : 

I  think  we  will  minimize  our  own  importance  far  more  by 
discussing  this  question  here  than  we  will  by  letting  the  bill 
stand  as  it  is  before  Congress. 

The  motion  to  lay  the  resolution  on  the  table  was  seconded 
and  carried. 

Robert  S.  Taylor,  of  Indiana : 

Mr.  President :  Two  years  ago  there  was  appointed  by  the 
Association  a  Committee  on  Patent  Law — a  special  committee. 
A  year  ago  it  made  its  report,  suggesting  some  amendment  of 
the  statues  on  the  subject  of  patents.  The  report  of  that 
committee  was  made  to  the  Association  last  night.  I  think  a 
large  number  of  those  present  now  were  not  in  the  hall  at  the 
time  the  report  was  made.  The  report  showed  that  the  com- 
mittee, in  obedience  to  instructions  from  the  Association,  had 
submitted  to  the  House  of  Representatives  a  bill  which  had 
received  the  approval  of  the  Association,  that  that  bill  was 
pending,  and  the  report  stated  to  what  point  its  progress  had 
gone.  There  was  no  suggestion  in  the  report  that  the  com- 
mittee should  be  continued,  and  I  rise  now  to  move  simply 
that  the  committee  be  continued  because  the  report  shows  the 
work  of  the  committee  to  be  only  half  done. 

The  motion  was  carried. 

Changes  in  General  Council  and  in  nomination  of  Local 
Council  were  then  made. 

Samuel  F.  Hunt,  of  Ohio : 

Mr.  President :  The  American  Bar  Association  has  received 
many  courtesies  from  the  people  of  Saratoga  Springs,  all  of 
which  are  fully  appreciated.  There  is  one,  however,  deserving 
of  special  recognition  and  should  be  made  a  matter  of  record 
on  our  minutes.  I  move  you,  sir,  that  the  acknowledgments 
of  the  American  Bar  Association  be  and  they  are  hereby 
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expressed  to  Judge  George  S.  Batcheller  for  the  reception  ten- 
dered to  this  Association  and  its  distinguished  guests. 

The  motion  was  seconded  and  carried. 

The  Secretary  read  communications  from  Denver  and  Indi- 
anapolis each  inviting  the  Association  to  meet  next  year  in 
their  city,  and  the  communications  was  referred  to  the  Execu- 
tive Committee. 

William  Wirt  Howe : 

I  desire  to  report  on  behalf  of  the  Auditing  Committee  that 
we  have  examined  the  accounts  and  vouchers  submitted  to  us 
by  the  Treasurer  and  find  the  same  to  be  correct. 

On  motion  the  report  was  accepted,  and  the  report  and 
accounts  of  the  Treasurer  were  approved. 

The  President: 

Gentlemen,  the  only  remaining  business  is  the  election  of 
the  officers  who  have  been  nominated.  Does  any  member 
desire  to  have  the  question  divided,  if  not,  the  question  will  be 
on  the  election  of  the  entire  body  of  officers  nominated  by  the 
General  Council. 

Henry  Budd,  of  Pennsylvania : 

I  move  that  the  Secretary  be  authorized  to  cast  the  ballot 
of  the  Association  in  favor  of  the  election  of  all  the  gentlemen 
named. 

The  motion  was  seconded  and  carried. 

The  Secretary  cast  the  ballot,  and  the  officers  named  were 
declared  duly  elected. 

(See  List  of  Officers.) 

The  Association  then  adjourned  sine  die. 

JOHN  HINKLEY, 

Secretary. 


SECRETARY'S   REPORT. 

Saratoga  Springs,  August  19, 1896. 

The  Report  of  the  proceedings  at  our  last  meeting  at 
Detroit,  in  August,  1895,  has  been  printed  and  distributed  to 
all  the  members,  and  also  to  the  large  number  of  libraries  and 
Bar  Associations  on  our  free  mailing  list. 

There  were  1,307  members  at  the  close  of  the  last  meeting. 
Thirty-five  members  have  been  elected  by  the  Executive  Com- 
mittee between  meetings  under  the  4th  Article  of  the  Constitu- 
tion as  amended. 

All  of  the  States  except  Nevada,  and  all  of  the  Territories 
except  New  Mexico  are  represented  in  our  membership. 

Invitations  were  sent  to  all  State  Bar  Associations,  to  send 
three  delegates  to  this  meeting,  and  to  all  City  or  County  Bar 
Associations  in  States  having  no  State  Bar  Association,  to  send 
two  delegates. 

The  attention  of  the  Vice-Presidents  and  Members  of  the 
Local  Councils  was  again  called,  by  a  circular  letter  from  the 
Secretary,  to  the  resolution  charging  them  with  the  duty  of 
endeavoring  to  secure  by  legislation  the  appointment  of  Com- 
missioners of  Uniform  State  Laws. 

The  report  of  the  International  Law  Committee  for  this  year 
filed  with  the  Secretary  in  advaTice  of  the  meeting,  has  been 
printed  and  distributed. 

The  register  of  those  in  attendance  is  kept  on  the  table  at 
the  hall  of  meeting  during  the  sessions,  and  it  is  at  the  recep- 
tion room  in  the  Grand  Union  Hotel  in  the  intervals.  This 
list  is  valuable  for  reference,  and  every  member  or  delegate 
present  is  requested  to  sign  it  as  early  as  convenient.     A  list 
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of  those  present  will  be  printed  for  distribution  at  the  meeting, 
and  will  also  be  included  in  the  report 

There  are  copies  of  the  constitution,  lists  of  officers  and 
members  of  committees,  and  forms  of  nomination  on  the  table 
for  distribution. 

Respectfully  submitted, 

JOHN  HINKLEY, 

Seeretaty. 


OF  THE 

TREASURER. 

1895-96. 


Dr. 

To  balance  from  last  report, $8,700  63 

"  cash  received — dues  of  members,          $6,090  00 

"      "         "      — interest  on  special  deposit,  ...  15  00 

"      "         "       —sale  of  Transactions, 84  62     6,189  62 

19,890  25 

Cr. 

1895. 
Aug.  30.    By   cash  paid — Incidental  expenses  of 

18th    Annual    Meeting 

and  dinner, |30  50 

30.      "        «        "    —Printing  and  Stationery, 

18th  Meeting,     ....  11  00 

30.  "        "        "  —Rent     of    Hall,      18th 

Meeting, 100  00 

31.  "       "        "  —Hotel     Cadillac,     18th 

dinner, 877  75 

Sep.     4.      "       "        "  —Expenses   of   Qerk  to 

Treasurer  to  Detroit, 
Michigan,  to  attend  18th 
meeting, 61  50 

6.      "       "        "  —Expenses,  18th  meeting 

and  dinner, 76  30 

6.      "        "        "  — Printed  stamped  en- 
velopes,     65  40 

Amount  carried  forward,  .    .    .     |1,222  45   $9,890  25 
(66) 
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1896.  By  amount  brought  forward,  .    .     $1,222  45   $9,890  25 

Sep.     6.    By  caah  paid — John  Hinkiey,  balance 

of  expenses  of  Secretary 
for  1  year, 227  26 

13.  "       "        "  —Stamped  envelopes,   .    .  10  90 

14.  "       "        **  — Expenses  of  removing 

Transactions, 24  00 

21.      "       "        "  —Adams,  Curtis  and  Mor- 

rif^on  jStenographers,  18th 
meeting, 243  75 

Oct     8.      "       •'        "  —Printing    Report  Com- 
mittee on  Patent  Law,  .  29  30 
10.     "       "        "  — L.  D.  Brewster,  expenses 

of  Committee  on  Uni- 
form State  Laws,   ...  50  00 

Nov.    8.      "       "        "  —F.  C.  Smith,  expenses  of 

Committee     on      Law 
Reporting,  etc.,  ....  74  50 

8.  "  "  •*  —Stumpf  &  Steurer,  print- 
ing pamphlets,  envel- 
opes, circulars,  etc.,  for 
account  of  Committee  on 
Law  Reporting,  etc.,     .  78  00 

Dec.  10.     "       "        "  —Rent  of  Storage  Room, 

3  months, 30  00 

13.      "       "        "  — G.  M.  Sharp,  account  of 

expenses  of  Committee 

on  Legal  Education,  .    .  100  00 

1896. 
Feb.  21.      "       "        "  —Rent  of  Storage  Room, 

3  months, 30  00 

Mar.    2.     "       "        "  —U.  S.  Express  Co.,  deliv- 
ering   18th    Annual 

•  Report, 301  15 

25.  "  "  "  —Kent  of  (previous)  Stor- 
age Room  to  October  1, 
1895, 12  50 

Amount  carried  forward,  .    .    .     |2,433  81    |9,890  25 
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1896.                     By  amount  brought  forward,  .   .     $2,433  81   $9,890  25 
Mar.  25.    By  cash  paid — ^Insurance    on  Transac- 
tions,      4  00 

Apr.  13.      "       "        "  — Carpenter  work,  storage 

room, 18  00 

29      "       «        •'  — G.  M.  Sharp,  account  of 

expenses  of  Committee 
on  Legal  Education,     .         100  00 
May    5.      "       "        "  — W.  F.   Murphy's  Sons 

Co.,  receipt  book,  ...  6  00 
27.      ««       a        a  —Three  months' rent,  stor- 
age room, 30  00 

June  26.      "        **        "  — Laws  of  Maryland  for 

President, 5  50 

July  18.      "       "        "  — G.  M.  Sharp,  account  of 

expenses  of  Committee 
on  Legal  Education,  159  44 

22.       *        "        "  —Copying  for  Committee 

on  International  Law,  .  2  00 

27.  "  "  "  — Dando  Printing  &  Pub- 
lishing Company,  print- 
ing and  binding  Idth 
Beport,  etc.,  .  ...  1,769  08 
27.  '•  "  "  —Dando  Printing  &  Pub- 
lishing Company,  extra 
copies  papers,  address, 

etc., 429  10 

27.      "       "        "  —Dando  Printing  &  Pub- 

lishing  Company, 
stamped  envelopes  and 
general  printing  to  date,         207  53 
Aug.    6.      "       "        "  —Cigars,  19th  meeting  and 

dinner, 88  75 

7.      **        "        "  — Postage  on  Reports  of 

Committee  on  Interna- 
tional Law, 14  85 

Amount  carried  forward,  .    .   .     $5,268  06   $9,890  25 
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1896.  By  amoant  brought  forward,  .   .     15,268  06   $9,890  26 

Aug.  11.    By  cash  paid — ^Expenses   of  Clerk    to 

Treasurer  to  Saratoga  to 
arrange  for  1 9th  meeting, 
etc., 81  80 

12.  "       "        "  — aerk  to  Treasurer  aer- 

▼icee  for  one  year,  .   .   .         350  00 

13.  "        "        "  —Three  months*  rent  of 

storage  room, 80  00 

u  M  <i  — General  expenses,  tele- 
grams, stationery,  ex- 
pressage,  etc.,   for  one 

year, 76  81 

Balance, $4,133  58  |9.890  25 

Which  balance  consists  of — 

Amount  to  credit  of  the  Treas- 
urer in  the  Seventh  National 
Bank,  Philadelphia,  ....      3,613  00 

Special  deposit  in  Union  Trust 
Company,  Philadelphia,  sub- 
ject to  10  days'  notice,  at 
3  per  cent,  interest 500  00 

Cashonhand, 20  58 

$4,133  58 

Respectfully  submitted, 

FRANCIS  RAWLE, 

TreaBurer, 

Sabatooa  Sprinqs,  N.  Y.,  August  19,  1896. 

■ 

Audited  and  found  correct. 

W.  W.  HOWE, 
AMASA  M.  EATON, 

Committee. 
Sabatooa  Springs,  N.  Y.,  August  £1^  1896. 
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EXECUTIVE  COMMITTEE. 


Auffust  19,  1896. 

The  Executive  Committee  respectfully  reports  that  under 
the  last  clause  of  Article  lY  of  the  ConstitutioD,  providing  for 
the  election  of  members  by  the  Executive  Committee  between 
meetings  when  nominated  by  a  majority  of  the  Local  Council, 
the  following  thirty-five  members  were  elected. 
{See  List  at  end  of  List  of  New  Members.) 

Your  Committee  further  reports  that  in  accordance  with  the 
12th  By-Law,  appropriations  were  made  for  the  use  of  certain 
committees  for  the  year  1895-6,  on  their  application,  not  exceed- 
ing the  following  amounts : 

$500  to  Committee  on  Legal  Education. 

$100  to  Committee  on  Patent  Law. 

$100  to  Committee  on  Uniform  State  Laws. 

$200  to  Committee  on  Law  Reporting  and  Digesting. 

$50  to  Committee  on  International  Law. 

All  committees  for  the  ensuing  year,  whose  work  may  entail 
expense,  are  requested  to  conform  to  this  By-Law,  which 
requires  "previous  application  in  advance  of  expenditure.'* 
Such  application  should  be  made  to  the  Executive  Committee 
through  the  Secretary. 

Respectfully  submitted, 

MOORFIELD  STOREY, 
JAMES  C.  CARTER, 
JOHN  HINKLEY, 
FRANCIS  RAWLE, 
ALFRED  HEMENWAY, 
CHAS.  CLAFLIN  ALLEN. 
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MooBFiELD  Storey, Maasachasette. 

John  Hinkley, Maryland. 

Francis  Bawle, Pennsylvania. 

Jambs  C.  Carter, New  York. 

AiiFRED  Hemsnway, MasBachusetts. 

Chas.  Ci^flin  Allen, Missouri. 

Russell  of  Eillowen,  Lord  Chief  Justice  of  England. 

Frank  Lockwood,  Q.  C, England. 

Montague  Crackanthorpe,  Q.  C, England. 

James  Fox, England. 

Charles  Russell,     England. 

Edward  Fitch  Bullakd, New  York. 

J.  M.  WooLWORTH, Nebraska. 

W.  W.  Howe, Louisiana. 

Andrew  J.  Kauffman, Pennsylvania. 

George  M.  Sharp, Maryland. 

Leonard  E.  Wales, Delaware. 

George  M.  Forster, Washington. 

T.  N.  McClellan, Alabama. 

J.  J.  Willett, Alabama. 

Adolph  Moses, Illinois. 

T.  F.  Frawley, Wisconsin. 

R.  W.  Williams, Florida. 

OBrien  J.  Atkinson, Michigan. 

O.  p.  Shiras, Iowa. 

Abiasa  M.  Eaton, Rhode  Island. 

George  Gray, Delaware. 

E.  P.  Arvine, Connecticut. 

L.  D.  Brewster, Connecticut. 

M.  C.  Milnor, • New  York. 

B.  S.  Abney, South  Carolina. 

James  E.  Withrow, Missouri. 

William  P.  McRae, Virginia. 

M.  D.  Follett Ohio. 

S.  S.  Gregory, Illinois. 

(61) 


62  AMERICAN    BAR    ASSOCIATIOK. 

Henry  Budd, Pennsylvania. 

Edmund  Wetmobe, New  York. 

N.  J.  Hammond, Georgia. 

Walter  Georoe  Smith, Pennsylvania. 

John  H.  Wigmore, Illinois. 

J.  W.  Bonner, Tennessee. 

James  Hagerman, Missouri. 

Godfrey  Morse, Massachusetts. 

WiixiAM  SGAiiiX)N, Montana. 

Alpheus  H.  Snow, Indiana. 

George  P.  Wanty, Michigan. 

WiLLARD  F.  Keeney, Michigan. 

Harvey  B.  Hurd,     Illinois. 

Edwin  Burritt  Smith Illinois. 

Arthur  Dana  Wheeler, Illinois. 

Blewett  Lee, Illinois. 

Thomas  A.  Jenckiis, Rhode  Island. 

A.  V.  W.  Van  Vechten, New  York. 

WiLLiAM  L.  Taylor, • Indiana.' 

W.  F.  Bay  Stewart, Pennsylvania. 

M.  F.  Dickinson,  Jr., Massachusetts. 

John  C.  Hammond, Massachusetts. 

W.  U.  Bobertbon, New  York, 

Walter  S.  Logan, New  York. 

James  DeWitt  Andrews, Illinois. 

J.  L.  Spring, New  Hampshire. 

W^iLLiAM  S.  CuRTJS, St.  Louis. 

Leonard  A.  Jones, Massachusetts. 

George  W.  Van  Slyck, New  York. 

Thomas  H.  Haskell, Maine. 

J.  W.  Fellows, New  Hampshire. 

T.J.  O'Brien, Michigan. 

Loyal  E.  Knappen, Michigan. 

Thomas  Dest, Illinois. 

Skipwith  Wilmer, Maryland. 

S.  C.  Shurtleff, Vermont. 

Samuel  O.  Lamb, Massachusetts. 

Jackson  Guy, Virginia. 

Charles  Borcherlino, New  Jersey. 

William  A.  Woods, Indiana. 

Nathan  Morris, Indiana. 

R  S.  Taylor, Indiana. 

P.  W.  Meldrim, Georgia. 

Alexander  Grant, New  Jersey. 

B.  S  Ladd,       Massachusetts. 
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Walter  R  Hiia., Georgia. 

George  Gluyas  Merger, Pennsylvania. 

WiixiAM  y.  Keller, Massachasetts. 

Charles  W.  Needhah, District  of  Columbia. 

Henrt  Wade  RoaERS, Illinois. 

James  H.  Hayden, District  of  Columbia. 

RoRERT  Sewell, New  York. 

George  S.  Batcheller, New  York. 

C.  F.  LiBBY, Maina 

J.  II.  McCoNLOGUE, Iowa. 

George  A.  O.  Ernst, Massachusetts. 

Alfred  L.  Gary, Wisconsin. 

Charles  Noble  Gregory, •    .  Wisconsin. 

John  C.  Gray, Massachusetts. 

James  B.  Thayer,     Massachusetts. 

James  Barr  Ames, Massachusetts. 

William  E.  Talcott, Ohio. 

Donald  McLean, New  York. 

Hannibal  E.  Hamlin, Maine. 

Frank  M.  Higgins, Maine. 

Thomas  J.  Gargan, Massachusetts. 

SAMT7EL  F.  Hunt, Ohio. 

Francis  B.  James, Ohio. 

Robert  S.  Gould, Texas. 

Henry  W.  Palmer, Pennsylvania. 

Edward  J.  McDermott, Kentucky. 

Ferdinand  Shack, New  York. 

Julius  B.  Curtis, Connecticut. 

Edward  H.  Bennett, Massachusetts. 

Luther  R.  Smith, District  of  Columbia. 

R  Falligant, Georgia. 

F.  G.  DuBiQNON, Georgia. 

Seth  Shepard, District  of  Columbia. 

J.  M.  Dickinson, Tennessee. 

John  C.  Avery, Florida. 

William  M.  Hall,  Jr., Pittsburg. 

Emlin  McClain, Iowa. 

Robert  D.  Benedict, New  York. 

Arthur  Perkins, Connecticut. 

Le\¥JS  E.  Stanton, Connecticut 

John  C.  Richberg, Illinois. 

Jesse  Holdom, Illinois. 

Waldo  G.  Morse, New  York. 

John  H.  Stiness, Rhode  Island. 

Alexander  R.  Lawton,  Jr., Georgia. 
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B.  M.  Bashford, Wifloonsin. 

BuBTON  Smith, Georgia. 

William  Allbn  Butlek, New  York. 

W.  W.  Van  Winkle, West  Virginia. 

Henby  H.  Inqebsoll, Tennessee. 

KiCHABD  Wayne  Parker, New  Jersey. 

Everett  £.  Ellin  wood, Arizona. 

Isaac  Franklin  Bussell, New  York. 

J.  C.  Longueville, Iowa. 

Martin  Clabk,  New  York. 

Henby  C.  White, Connecticut. 

Geoboe  D.  Watbous, Connecticut 

Ulybses  L.  Mabvin, Ohio. 

U.  M.  Boss, Arkansas. 

Simon  Stebne, New  York. 

Chables  E.  Stbatton, Massachusetts. 

Evebett  p.  Wheelsb, New  York. 

Henby  Hitchcock, Missouri. 

James  M.  Beck, Pennsylvania. 

Chas.  F.  Mandebson, Nebraska. 

Chas.  E.  Fosteb, District  of  Columbia. 

Augustus  C.  Baldwin, Michigan. 

Geobge  Whitelock, Maryland. 

BiCHABD  Bebnabd, Maryland. 

J.  W.  Douglass, District  of  Columbia. 

Henby  A.  Wyman, Massachusetts. 

Geobge  E.  Beers, Connecticut 

Marshall  Van  Winkle, New  Jersey. 

John  Nicholson,  Jr., Geoxgia. 

Isaac  Hiester, Pennsylvania. 

D.  S.  Wade, Montana. 

D.  H.  Johnson, Wisconsin. 

Elihu  B.  Taft, Vermont. 

E.  B.  Sherman, Illinois. 

George  S.  Hale, Massachusetts. 

Samuel  C.  Bennett, Massachusetts. 

Charles  M.  Davison, New  York. 

John  T.  Mason,  B., Maryland. 

John  Davis, Massachusetts. 

Chables  J.  Hughes,  Jb., Colorado. 

W.  W.  MacFabland, New  York. 

8.  P.  WoLVEBTON, Pennsylvania. 

Egbebt  Whittakeb, New  York. 

Alvin  J.  McCbaby, Iowa. 

J.  Newton  Fiebo, New  York. 
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A.  M.  CoPKLAND, >    .    .    .  Maasachusetts. 

John  A.  Finch, Indiana. 

S.  R  Bond, District  of  Columbia. 

Maubicb  Gregg, Maryland. 

Fkajstk  H.  Laibd,  Pennsylvania. 

William  Schofjeld, Massachusetts. 

H.  C.  Tompkins, Alabama. 

Herman  W.  Stillman, Illinob. 

Richard  L.  Ash  HURST, ....  Pennsylvania. 

W.  A.  WiMBiSH, (veorgia. 

George  B.  Kulp, Pennsylvania. 

W.  F.  WiLLCOX, Connecticut 

Morris  Goodhart, New  York. 

Joseph  B.  Wa^rner, Massachusetts. 

James  J.  Mters, Massachusetts. 

Robert  R.  Hkndsrson, Maryland. 

Myer  S.  Ibaacs, New  York. 

H.  B.  Atherton, New  Hampshire. 

Henry  H.  Seymour, New  York. 

Wilmarth  H.  Thurston, Rhode  Island. 

W.  H.  Vrbdenburgh, New  Jersey. 

Taylor  £.  Brown, Illinois. 

Jas.  E.  McCammon, District  of  Columbia. 

F.  S.  Monnbtt, Ohio. 

George  F.  Baer, Pennsylvania. 

Edward  Woodman, Maine. 

HsNRY  D.  Ashley, Missouri. 

A.  Leo  Knott, Maryland. 

Edmund  F.  Trabue, Kentucky. 

Willis  B.  Smith, Virginia. 

S.  S.  P.  Patteson, Virginia. 

M.  Hampton  Todd, Pennsylvania. 

P.  H.  Sears, Massachusetts. 

Spencer  Goble, New  Jersev. 

C.  M.  Wilds, Vermont. 

Henry  A.  Muhlenberg, Pennsylvania. 

John  Deery, Iowa. 

Jam£8  S.  Harlan, Illinois. 

8.  Blackford,        Ohio. 

D.  Hawley, New  York. 

Judson  Harmon, District  of  Columbia. 

Frederick  N.  Judson,     Missouri. 

Edward  Colston, Ohio. 

Henry  E.  Davis, District  of  Columbia. 

Levi  L.  Barbour, Michigan. 
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Dakiel  W.  McMiLLENy New  York. 

Edwjn  B.  Gaoer, Connecticnt. 

E.  O.  Randall, Ohio. 

Richmond  L.  Jonbb, PennsylvaDui. 

£.  D.  Beillt, Pennsylvania. 

G.  F.  Haoer,  Jr., Pennsylvania. 

J.  Campbell  Lancaster, Pennsylvania. 

Gharlej  £.  pHELFts Maryland. 

GoRTLANDT  Parker, New  Jersey. 

Geo.  W.  Owens, Georgia. 

Gharleb  B.  Lore, Delaware. 

Joseph  G.  Ely,       Rhode  Island. 

John  W.  Kern, Indiana. 

Ghas.  B.  Howry, Mississippi. 

Ralph  Whelan, Minnesota. 

John  H.  Appleton, Massachusetts. 

A.  E.  Irving, Canada. 

B.  B.  Osler, Canada. 

Sterling  Pierson,         Tennessee. 

John  H.  Gleason, New  York. 

Beverley  B.  Munford, Virginia. 

William  S.  Hammond,     .   .       Pennsylvania. 

John  B.  Baskin, Kentucky. 

Howard  L.  OstiOOD, .'  .  New  York. 

D.  K  White, Massachusetts. 

Hector  T.  Fenton, Pennsylvania. 

Gilbert  D.  Munson, Ohio. 

E.  W.  Huffcdt, New  York. 

Simon  Davis, Massachusetts. 

J.  B.  Burrows, Ohio. 

Nicholas  P.  Mervine, Pennsylvania. 

S.  C.  Raymond, Michigan. 

Daniel  G.  Thompson, New  York. 

8.  W.  Kellogg, • Connecticut. 

Hugh  G.  Ward,  .   .  Missouri. 

Edwin  D.  McGuinness, Rhode  Island. 

W.  W.  Miller, New  York. 

Henry  Wollman, Missouri. 

M.  R.  Walter, Maryland. 

Charles  J.  Buchanan, New  York. 

William  Wirt  Henry, Virginia. 

Edward  Q.  Keasbey, New  Jersey. 

Benjamin  F.  Abbott,  ...   -   * Georgia. 

Samuel  O.  Pickens, Indiana. 

Francis  Way  land, Connecticut. 
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JoHiT  PiCKBELL, Virginia. 

BoBKRT  R  Pbbntis, Virginia. 

S.  H.  Grey, New  Jersey. 

NOBMAN  P.  WiLLABD, IlUnois. 

James  C.  Bbadfobd, Tennessee. 

Peyton  F.  Milleb, New  York. 

John  D.  Taylor, New  York. 

John  D.  Lawson, Missouri. 

R.  J.  C.  Walkeb, Pennsylvania. 

W.  Boxtrke  Cockran, New  York. 

WiiiUAM  H.  Button, Vermont. 

Fbedebick  H.  Button, Vermont. 

W11.1.IAM  J.  Leake, Virginia. 

N.  Shipman, Connecticut. 

Henby  Gottgetbeu, New  York. 

John  W.  Hooan, Rhode  Island. 

Alexandeb  Pobteb  M0B8E, District  of  Columbia. 


DELEGATES,  1896. 


ALABAMA  STATE  BAR  ASSOCIATION. 

Henry  C.  Tompkins, Montgomery. 

E.  L.  BussELiiy 

John  P.  Tillman, 

TERRITORIAL  BAR  ASSOCIATION  OF  ARIZONA. 

John  J.  Hawkins, Prescott. 

T.  G.  NoBRis, Prescott 

E.  E.  Ellinwood, Flagstaff. 

STATE  BAR  ASSOCIATION  OF  CONNECTICUT. 

John  R.  Buck, Hartford. 

Lewis  E.  Stanton, Hartford. 

Abthur  Perkins Hartford. 

DENVER  BAR  ASSOCIATION. 

Charles  J.  Hughes,  Jr., Denver. 

Henry  W.  IIobson, Denver. 

Lucius  W.  Hoyt, Denver. 

BAR  ASSOCIATION  OF  THE  DISTRICT  OF  COLUMBIA. 

Henry  E.  Davis, Washington. 

Calderon  Carlisle, Washington. 

FEDERAL  BAR  ASSOCIATION,  DISTRICT  OF  COLOMBIA. 
John  W.  Douglass, Washington. 

GEORGIA  BAR  ASSOCIATION. 

Walter  B.  Hill, Macon. 

W.  A.  WiMBiSH, Columbus. 

W.  C.  Glenn, Atlanta. 

ILLINOIS  STATE  BAR  ASSOCIATION. 

George  R.  Peck, Chicago. 

Jesse  Holdom, Chicago, 

George  W.  Warvelle, Chicago. 
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IOWA  STATE  BAR  ASSOCIATION. 


[N  McClain, lowm  City. 

Jaues  W.  McCoKiiOGlTX, Maaon  Citj. 

L.  G.  KiNNi^ Des  Moidob. 

MAINE  STATE  BAR  ASSOaATION. 

Orvuxe  D.  Bakxb, AugosU. 

Chablis  F.  Libbt, Portland. 

B.  Peas% Dover. 


BAR  ASSOCIATION  OF  MONTGOMERY  CO.,  MARYLAND. 

James  B.  Hkndebsok, Rockville. 

Thomas  Anbebson, Rockville. 

BAR  ASSOCIATION  OF  THE  aTY  OF  BOSTON,  MASS. 

Solomon  Lincoln, Boston. 

Joseph  B.  Wasnkb, Boston. 

MICHIGAN  STATE  BAR  ASSOCIATION.  • 

George  Ditrand, Flint. 

Edwabd  Cahill, Lansing. 

Fbed.  Maynabd, Lansing. 

BAR  ASSOCIATION  OF  HUDSON  CO.,  NEW  JERSEY. 

Joseph  D.  Bedle, Jersey  City. 

Marshall  Van  Winkle, Jersey  City. 

MONMOUTH  COUNTY  BAR  ASSOCIATION,  NEW  JERSEY. 

James  Steen, Eatonton. 

Aaron  E.  Johnston, Freehold. 

NEW  MEXICO  BAR  ASSOCIATION. 

A.  A.  Jones, Las  Vegas. 

L.  C.  Fort, Las  Vegas. 

S.  B.  Newcomee, Las  Cruces. . 

NEW  YORK  STATE  BAR  ASSOCIATION. 

Chauncey  M.  Depew, New  York. 

Charles  J.  Buchanan, Albany. 

Elbridge  L.  Adams, Rochester. 

MEMPHIS  BAR  AND  LAW  LIBRARY  ASSOCIATION. 

Sterling  Pierson, Memphis. 

Edward  Randolph,     Memphis. 
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MONTANA  BAR  ASSOCIATION. 

Dex;iu8  8.  Wade, Helena. 

OfflO  STATE  BAB  ASSOCIATION. 

Henby  C.  Rannet, Cleveland. 

Gilbert  L.  MunsoNi Zanesville. 

GusTAVUS  H.  Wald, CincinnatL 

PENNSYLVANIA  STATE  BAR  ASSOCIATION. 

John  B.  McPhebson, Harrisburg. 

John  J.  Metzoer, Williamsport 

William  M.  Hall,  Jb., Pittsburg. 

TENNESSEE  BAR  ASSOaATION. 

J.  W.  Bonner, Nashville. 

H.  H.  Ingebsoll, Knoxville. 

VERMONT  BAR  ASSOCIATION. 

C.  M.  WiLDfi, Middlebury. 

W.  L.  Burnap, Burlington. 

VIRGINIA  STATE  BAR  ASSOCIATION. 

Wm.  J.  Leake,   .   .    .   .' Richmond. 

W.  R.  McRae, Petersburg. 

S.  S.  Patteson, Richmond. 

WASHINGTON  STATE  BAR  ASSOCIATION. 

C.  H.  Hanford, Seattle. 

W.  H.  PiTCHARD, Tacoma. 

George  M.  FoRbTER, Spokane. 

WEST  VIRGINIA  BAR  ASSOCIATION. 

Robert  White, Wheeling. 

B.  M.  Ambler, Parkersburg. 
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LIST  OF  MEMBERS  ELECTED 

ARKANSAS. 

GocKRiiiii,  Steklino  B., Little  Rock. 

Turner,  Jsbsk,  .  Vaa  fiuren. 

COLORADO. 

Bryant,  Wm.  H., Denver. 

DiNis,  Tyson  S., Denver. 

Oast,  Charles  E., Pueblo. 

HoYT,  Lucius  W., Denver. 

May,  Henry  F., Denver. 

McIntire,  a.  W., La  Jara. 

Thomas,  Charles  S., Denver. 

WoLCOTT,  Edward  O.,  .   .  ■ Denver. 

CONNECTICUT. 

Seymour,  George  D., New  Haven. 

Webb,  James  H., Hamden. 

DELAWARE. 

Evans,  Charles  B., Wilmington. 

Ward,  Hebbert  H., Wilmington. 

DISTRICT  OF  COLUMBIA. 

Carlisle,  Calderon Washington. 

Davis,  Henry  E., Washington. 

Douglass,  John  W., Washington. 

Hagner,  Alexander  B., Washington. 

FLORIDA. 

Taylor,  R.  Fbnwick, Tallahassee. 

GEORGIA. 

Abbott,  B.  F., Atlanta. 

Nicholson,  John,  Jr., Savannah. 

WiMBiSH,  W.  A., Columbus. 

ILLINOIS. 

Chancellor,  Justus, Chicago. 

Harlan,  Jambs  8.,       Chicago. 

Harriman,  Edward  Avery Chicago. 

Levinson,  8.  O., Chicago. 
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ILLINOIS— Continued. 

Mabtyn,  Chaungey  W., Chicago. 

Poole,  C.  Clarence, Chicago. 

Stillman,  Herman  W., Chicago. 

Thorton,  Charles  S., Chicago. 

Wheeler,  Arthur  Dana, Chicago. 

Willard,  Norman  P., Chicago. 

Williams,  E.  P., Galesbuig. 

INDIANA. 

Beaughamp,  Robert  B., Tipton. 

Finch,  John  A., Indianapolis. 

MooRES,  Charles  W., Indianapolis. 

Newberger,  Louis, Indianapolis. 


IOWA. 


Longueville,  J.  C, Dubuqae. 

SnLLMAN,  Walter  S., Council  Bluffs. 


KENTUCKY. 


Baskin,  John  B., Louisville. 

Magpherson,  Ernest, Louisville. 

MARYLAND. 

Robinson,  Ralph, Baltimore. 

Urner,  Milton  G., Frederick. 

Walter,  M.  R., Baltimore. 

Williams,  Stevenson  A., Bel  Air. 

MASSACHUSETTS. 

Warner,  Joseph  B., Boston. 

Whipple,  Sherman  L., Boston. 

MICHIGAN. 

Atkinson,  O'Brien  J., Port  Huron. 

Montgomery,  Robert  M., Lansing. 

Raymond,  Alonzo  C, •.   .   .   .  Detroit 

MINNESOTA. 

KiTGHEL,  Stanley  R., Minneapolis. 

MISSOURI. 

Ball,  R.  E., Kansas  City. 

Blair,  Albert,' St.  Louis 

Bond,  Henry  W., St.  Louis. 
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MISSOURI— Continued. 

Dean,  O.  H., Kansas  City. 

Gibson,  Jambs, Kansas  City. 

Hoi^jcss,  Daniel  B., Kansas  City. 

Ladd,  Sanford  B., Kansas  City. 

Lee,  Arthur,     St  Louis. 

McLeod,  W.  D., Kansas  City. 

Kichabds,  Eben, St  Louis. 

BuLE,  Virgil, St  Louis. 

Thater,  Amos  M., St  Louis. 

TicHENOR,  Charles  O., Kansas  City. 

Trimble,  J.  McD., Kansas  City. 

Wollman,  Henrt, Kansas  City. 

MONTANA. 

CoRBETT,  Frank  E., Butte. 

Cotter,  John  W.,      .   .   .- Butte. 

Dixon,  William  W., Butte. 

McHatton,  John  J., Butte. 

ScALLON,  William, Butte. 

Wade,  Decius  S., Helena. 

Wallace,  William  Jr. Helena. 

NEW  HAMPSHIRE. 

Burleigh,  Alvin, Plymouth. 

Chase,  Ira  A., ...  Bristol. 

NEW  JERSEY. 

Shifman,  George  M., Belvidere. 

NEW  YORK. 

Beaman,  Charles  C, New  York. 

Bedell,  Edwin  A., Albany. 

BiNNET,  Harold, New  York. 

Buchanan,  Charles  J., Albany. 

Btrne,  James, New  York. 

Cockran,  W.  Bourkb, New  York. 

Danaher,  Franklin  M., Albany. 

Davison,  Charles  M., Saratoga  Springs. 

Depbw,  Chauncey  M., New  York. 

Eaton,  James  W., Albany. 

Gleason,  John  H., Albany. 

Hathaway,  Henry  B., New  York. 

Hawley,  David, Yon  ken. 

Kellogg,  L.  Laflin, New  York. 
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NEW  YORK— Continued. 

Lawson,  Joseph  A.,      Albany. 

Miller,  Petton  F., Albany. 

MooBE,  Samuel  P., Bochester. 

McLean,  Donald,     New  York. 

Perhah,  Frbdebic  E.y New  York. 

Boot,  Elihu, New  York. 

Smith,  Auoustins  Ck>LEMAN, New  York. 

Smith,  John  Sabine, New  York. 

Thompson,  Daniel  Gbeenleaf,   ....  New  York. 

Towns,  Mibabeau  L., Brooklyn. 

Vanamee,  William, Newbargh. 

Williamson,  James  A., New  York. 

omo. 

James,  Francis  B., Cincinnati 

Mabvin,  U.  L. Akron. 

MoNNEFT,  F.  S., Bucyrus. 

Bandali^  E  O., Columbus. 

PENNSYLVANIA. 

Adams,  Josiah  B.,        Philadelphia. 

Addicks,  William  H., Philadelphia, 

Ashhubst,  Bichard  L.,   .    . Philadelphia. 

Biddle,  ABTHT7R, Philadelphia. 

Boyce,  James  C, Pittsburg. 

Bbown,  Francis  Shunk, Philadelphia. 

Cuyler,  Thomas  DeWitt, Philadelphia. 

Duane,  Bussell, Philadelphia. 

Evans,  J.  A., Pittsburg. 

Gbyelin,  Henry  Laussat, Philadelphia. 

Hall,  William  M.,  Jr., Pittsburg. 

Hammond,  Wm.  S., Altoona. 

Harrity,  William  F., Philadelphia. 

Jones,  Bichmond  L., Beading. 

Knox,  P.  C, Pittsburg. 

Lancaster,  Joseph  Campbell,     ....  Philadelphia. 

Lewis,  W.  Draper,      Philadelphia. 

Merrill,  John  Houston, Philadelphia. 

Mervine,  Nichoias  p., Altoona. 

McCluno,  Wm.  H Pittsburg. 

McClure,  Harold  M., Lewisburg. 

Pabsons,  James, Philadelphia. 

Patterson,  George  S.,        Philadelphia. 

Patterson,  Thomas, Pittsburg 
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PENNSYLVANIA— Continued. 

Shiblds,  J.  M., Pittsburg. 

Snabe^  Jagob Philadelphia. 

StillwisijL,  Jambs  C, Philadelphia. 

TowKBENB,  Charles  C, Philadelphia. 

Tbacy,  Henry  M., Philadelphia. 

WAUiBRSTEiN,  David, Philadelphia. 

Walton,  Hknry  F Philadelphia. 

Weaveb,  John, Philadelphia. 

Well,  A.  L., Pittsburg. 

YouNQ,  James  I., Pittsburg. 

RHODE  ISLAND. 

Arnold,  Frank  8., Providence. 

Potter,  Dexter  B., Providence. 

SOUTH  CAROLINA. 

BniST,  Henry, Charleston. 

TENNESSEE. 

Bradford,  J.  C,    .• Nashville. 

Inoersoll,  H.  H., Knoxville. 

Malone,  Tho8.  H .Nashville. 

Sanford,  Edward  T., Knoxville. 

Shields,  Samuel  G., Knoxville. 

TEXAS. 

Batts,  Robert  L., Austin. 

TowNBS,  John  C, Austin. 

VERMONT. 

Button,  Frederick  H., Middlebury. 

Button,  Wm.  H., Middlebury. 

Wilds,  Charles  M., Middlebury. 

VIRGINIA. 

Henry,  Wm.  Wirt, Richmond. 

MuNFORD,  Beverly  B., Richmond. 

Page,  Rosewell, Richmond. 

Patteson,  S.  S.  p., Richmond. 

Prentis,  Robert  R., Suffolk. 

Smith,  Willis  B.,     Richmond. 

Williams,  Charles  U., Richmond. 

WASHINGTON. 

Hanford,  C.  H. •   •   •  Seattle. 

Number  elected  at  Meeting,  161. 
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ELECTED  BY  EXECUTIVE  COMMITTEE  BETWEEN  MEETINGS 

1895-1896. 

ARKANSAS. 

BoDOERS,  W.  C, Nashville. 

ILLINOIS. 

Babrbtt,  Elmer  E., Chicago. 

IsHAM,  PiBRREFONT, Chicago. 

Warville,  George  W., Chicago. 

KENTUCKY. 

BoDLBY,  Temple, Louisville. 

ToNEY,  Stbrlino  B.,    .   .   . Louisville. 

MARYLAND. 

Henderson,  Robert  R  , Cumberland. 

Smith,  Beverly  W., Baltimore. 

Wamh,  William  E., Cumberland. 

MASSACHUSETTS. 

Clapp,  Robert  P., Lexington. 

Stratton,  Charles  E., Boston. 

MISSOURI. 

Curtis,  William  S. St.  Louis. 

NEW  JERSEY. 

Griggs,  John  W., Paterson. 

■ 

NEW  YORK. 

Davies,  Julian  T., New  York. 

Knox,  Charles  H.,  .   .   .   .   , New  York. 

McMillan,  Daniel  H., Buffalo. 

OHIO. 

Brannan,  J.  Doddridge, Cincinnati. 

CoppocK,  Frank  M., Cincinnati. 

Mallon,  Guy  Ward, Cincinnati. 

Moore,  Frederick  W., Cincinnati. 

Smith,  Rufds  R, Cincinnati. 

Strong,  Edward  W., Cincinnati. 

Sayler,  John  Ryner, Cincinnati. 

Waxd,  Gustavds  H., Cincinnati. 

Wahrington,  John  W., Cincinnati. 

Wilby,  Charles  B., Cincinnati. 

Worthington,  William, Cincinnati. 
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PENNSYLVANIA. 

Dickson,  Samukl, Philadelphia. 

81MFSON,  Alexander,  Jr., Philadelphia. 

Staake,  Wiujah  H., Philadelphia. 

RHODE  ISLAND. 

Cooke,  Stephen  H.,  Jr., Providence. 

Stinesb,  John  H., Proyidence. 

SOUTH  DAKOTA, 

AiKENs,  Frank  R., Sioux  Falls. 

Bailey,  Charles)  0., Sioux  Falls. 

VoRHEES,  John  H., Sioux  Falls. 

Number  elected  by  Executive  Committee,  35. 


RECAPITULATION. 


Arkansas, 

Colorado, 

Connecticut,    .    .    .    . 

Delaware, 

District  of  Columbia, 
Florida, 


3 
8 
2 
2 


Georgia,   .  .  . 

Illinois,    .  .  . 

Indiana,   .  .  . 

Iowa,     .    .  .  . 
Kentucky, 

Maryland,  .  . 
MassachusettSf 

Michigan,  .  . 

Minnesota,  .  . 

Missouri,  .  .  . 


3 

1 

16 


Montana, 7 

New  Hampshire, 2 

New  Jersey,        2 

New  York, 29 

Ohio, 16 

Pennsylvania, 37 

Rhode  Island, 4 

South  Carolina, 1 

South  Dakota, 3 

Tennessee, 5 

Texas, 2 

Vermont, 3 

Virginia, 7 

Washington, i 

Total, 196 


(7.S) 


MEMORANDUM. 

The  Annual  Dinner  was  given  on  Friday,  August  21st,  at 
the  Grand  Union  Hotel.  Chauncey  M.  Depew,  of  New  York, 
presided.     There  were  264  present. 
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LIST  OF  PRESIDENTS. 


1.  1878-79^AMEs  O.  Broadhead,  . 

2.  1879-80-*Benjamin  H.  Bristow, 

3.  1880-81-Edward  J.  Phelps,  .   . 

4.  1881-82-*Clarkson  N.  Potter,  . 

5.  1882-83-* Alexander  R  Lawtok, 

6.  1883-84-CoRTLANDT  Parker, 

7.  1884-86-»JoHN  W.  Stevenson,   . 

8.  1885-86- Willi  AM  Allen  Butler, 

9.  18SG-87-THOMAS  J.  Semmes,    .   . 

1 0.  1887-88-*Georoe  G.  Wright,    . 

11.  1888-89-»David  Dudley  Field, 

12.  1889-90-Henry  Hitchcock,    .   . 

13.  1890-91-Simeon  E.  Baldwin,  .   . 

14.  1891-92-JoHN  F.  Dillon,  .... 
16.  1892-93-J.  Randolph  Tucker,  . 

16.  1893-94-Thomas  M.  Cooley,   .   . 

17.  1894-95-James  C.  Carter,   .   .   . 

18.  1896-96-MooRFiELD  Storey,  .   . 

19.  1896-97-James  M.  Woolworth, 

^'Deceased. 


St.  LouiH,  Missouri. 
New  York,  New  York. 
Btirlington,  Vermont. 
New  York,  New  York. 
Savannah,  Georgia. 
Newark,  New  Jersey. 
Covington,  Kentucky. 
New  York,  New  York. 
New  Orleans,  Louisiana. 
Des  Moines,  Iowa. 
New  York,  New  York. 
St  Louis,  Missouri. 
New  Haven,  Connecticut. 
New  York,  New  York. 
Lexington,  Virginia. 
Ann  Arbor,  Michigan. 
New  York,  New  York. 
Boston,  Massachusetts. 
Omaha,  Nebraska. 
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CONSTITUTION. 


NAME   AND   OBJECT. 

Article  I. — This  Association  shall  be  known  as  "  The 
American  Bar  Association."  Its  object  shall  be  to  advance 
the  science  of  jurisprudence,  promote  the  administration  of 
justice  and  uniformity  of  legislation  throughout  the  Union^ 
uphold  the  honor  of  the  profession  of  the  law,  and  encourage 
cordial  intercourse  among  the  members  of  the  American  Bar. 

QUALIFICATIONS   FOR   MEMBERSHIP. 

Article  II. — Any  person  shall  be  eligible  to  membership 
in  this  Association  who  shall  be,  and  shall,  for  five  years  next 
preceding,  have  been  a  member  in  good  standing  of  the  Bar 
of  any  State,  and  who  shall  also  be  nominated  as  hereinafter 
provided. 

OFFICERS    AND    COMMITTEES. 

Article  III. — The  following  officers  shall  be  elected  at 
each  Annual  Meeting  for  the  year  ensuing :  A  President  (the 
same  person  shall  not  be  elected  President  two  years  in 
succession) ;  one  Vice-President  from  each  State ;  a  Secretary ; 
a  Treasurer  ;  a  Council,  consisting  of  one  member  from  each 
State  (the  Council  shall  be  a  standing  committee  on  nomina- 
tions for  office) ;  an  Executive  Committee,  which  shall  consist 
of  the  President,  the  last  ex-President,  the  Secretary,  and  the 
Treasurer,  all  of  whom  shall  be  ex  officio  members,  together 
with  three  other  members,  to  be  chosen  by  the  Association ;  and 
the  President,  and  in  his  absence  the  ex-President,  shall  be  th^ 
Chairman  of  the  committee. 

6  (81) 
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The  following  committees  shall  be  annually  appointed  by  the 
President  for  the  year  ensuing,  and  shall  consist  of  fi^e 
members  each  : 

On  Jurisprudence  and  Law  Reform ; 

On  Judicial  Administration  and  Remedial  Procedure; 

On  Legal  Education  and  Admissions  to  the  Bar ; 

On  Commercial  Law ; 

On  International  Law ; 

On  Publications  ; 

On  Grievances ; 

*0n  Law  Reporting  and  Digesting. 

A  majority  of  those  members  of  any  committee,  including 
the  Council,  who  may  be  present  at  any  meeting  of  the 
Association,  shall  constitute  a  quorum  of  such  committee  for 
the  purpose  of  such  meeting. 

The  Vice-President  for  each  State,  and  not  less  than  two 
other  members  from  such  State,  to  be  annually  elected,  shall 
constitute  a  Local  Council  for  such  State,  to  which  shall  be 
referred  all  applications  for  luembership  from  such  State.  The 
Vice-President  shall  be,  ex  officio^  Chairman  of  such  Council. 

A  committee  of  three,  of  whom  the  Secretary  shall  always 
be  one,  shall  be  appointed  by  the  President  at  each  Annual 
Meeting  of  the  Association,  whose  duty  it  shall  be  to  report  to 
the  next  meeting  the  names  of  all  members  who  shall,  in  the 
interval,  have  died,  with  such  notices  of  them  as  shall,  in  the 
discretion  of  the  committee,  be  proper. 

It  shall  be  the  duty  of  the  Vice-President  from  each  State 
and  Territory  to  report  the  deaths  of  members  within  the  same 
to  the  said  committee. 

ELECTION   OP   MEMBERS, 

Article  IV. — All  nominations  for  membership  shall  be 
made  by  the  Local  Council  of  the  State  to  the  Bar  of  which 
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the  persons  nominated  belong.  Such  nominations  must  be 
transmitted  in  writing  to  the  Chairman  of  the  General  Council, 
and  approved  by  the  Council,  on  vote  by  ballot. 

The  General  Council  may  also  nominate  members  from 
States  having  no  Local  Council,  and  at  the  Annual  Meeting  of 
the  Association,  in  the  absence  of  all  members  of  the  Local 
Council  of  any  State  ;  Provided^  That  no  nomination  shall  be 
considered  by  the  General  Council,  unless  accompanied  by  a 
statement  in  writing  by  at  least  three  members  of  the  Associa- 
tion from  the  same  State  with  the  person  nominated,  or,  in  their 
absence,  by  members  from  a  neighboring  State  or  States,  to  the 
effect  that  the  person  nominated  has  the  qualifications  required 
by  the  Constitution  and  desires  to  become  a  member  of  the 
Association,  and  recommending  his  admission  as  a  member. 

All  nominations  thus  made  or  approved  shall  be  reported  by 
the  Council  to  the  Association,  and  all  whose  names  are 
reported  shall  thereupon  become  members  of  the  Association ; 
Provided^  That  if  any  member  demand  a  vote  upon  any  name 
thus  reported,  the  Association  shall  thereupon  vote  thereon  by 
ballot. 

Several  nominees,  if  from  the  same  State,  may  be  voted  for 
upon  the  same  ballot;  and  in  such  case  placing  the  word  ^'No'' 
against  any  name  or  names  upon  the  ticket  shall  be  deemed  a 
negative  vote  against  such  name  or  names,  and  against  those 
only.     Five  negative  votes  shall  suffice  to  defeat  an  election. 

During  the  period  between  the  Annual  Meetings,  members 
may  be  elected  by  the  Executive  Committee  upon  the  written 
nomination  of  a  majority  of  the  Vice-President  and  members 
of  the  Local  Council  of  any  State. 

Article  V. — All  members  of  the  Conference  adopting  the 
Constitution,  and  all  persons  elected  by  them  upon  the  recom- 
mendation of  the  committee  of  five  appointed  by  such  Confer- 
ence, shall  become  members  of  the  Association  upon  payment 
of  the  annual  dues  for  the  current  year  herein  provided  for. 
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BY-LAWS. 

Articlb  VI. — By-Laws  may  be  adopted  at  any  Annual 
Meeting  of  the  Association  by  a  majority  of  the  members 
present.  It  shall  be  the  duty  of  the  Executive  Committee, 
without  delay,  to  adopt  suitable  By-Laws,  which  shall  be  in 
force  until  rescinded  by  the  Association. 

DUES. 

Article  VII. — Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  annual  dues,  and  no  person  shall  be  qualified  to 
exercise  any  privilege  of  membership  who  is  in  default.  Such 
dues  shall  be  payable,  and  the  payment  thereof  enforced,  as 
may  be  provided  by  the  By-Laws.  Members  shall  be  entitled 
to  receive  all  publications  of  the  Association  free  of  charge. 

ANNUAL   ADDRESS. 

Article  VIII. — The  President  shall  open  each  Annual 
Meeting  of  the  Association  with  an  address,  in  which  he  shall 
communicate  the  most  noteworthy  changes  in  statute  law  on 
points  of  general  interest  made  in  the  several  States  and  by 
Congress  during  the  preceding  year.  It  shall  be  the  duty  of 
the  member  of  the  General  Council  from  each  State  to  report 
to  the  President,  on  or  before,  the  first  day  of  May,  annually, 
any  such  legislation  in  his  State. 

ANNUAL   meetings. 

Article  IX. — This  Association  shall  meet  annually,  at 
such  time  and  place  as  the  Executive  Committee  may  select, 
and  those  present  at  such  meeting  shall  constitute  a  quorum. 

amendments. 

Article  X. — This  Constitution  may  be  altered  or  amended 
by  a  vote  of  three- fourths  of  the  members  present  at  any 
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Annual  Meeting,  but  no  such  change  shall  be  made  at  any 
meeting  at  which  less  than  thirty  members  are  present. 

CONSTRUCTION. 

Article  XL — The  word  ^^State,"  whenever  used  in  this 
Constitution,  shall  be  deemed  to  be  equivalent  to  State^  Territory ^ 
and  the  District  of  Columbia. 


BY-LAWS. 


MEETING   OP    THE    ASSOCIATION. 

I. — The  Executive  Committee,  at  its  first  meeting  after  each 
Annual  Meeting,  shall  select  some  person  to  make  an  address 
at  the  next  Annual  Meeting,  and  not  exceeding  six  members 
ot  the  A.8Sociation  to  read  papers. 

II. — The  order  of  exercises  at  the  Annual  Meeting  shall  be 
as  follows : 

(a)  Opening  Address  of  the  President. 

(6)  Nominations  and  Election  of  Members. 

(c)  Election  of  the  General  Council. 

(d)  Reports  of  Secretary  and  Treasurer. 

(e)  Report  of  Executive  Committee. 
(/)  Reports  of  Standing  Committees  : 

On  Jurisprudence  and  Law  Reform ; 

On  JudicialAdministrution  and  Remedial  Procedure ; 

On  Legal  Education  and  Admissions  to  the  Bar ; 

On  Commercial  Law; 

On  International  Law ; 

On  Publications; 

On  Grievances; 

On  Law  Reporting  and  Digesting. 
(j]l)     Reports  of  Special  Committees. 
(A)     The  Nomination  of  Officers, 
(i)     Miscellaneous  Business, 
(y)    The  Election  of  Officers. 
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The  address,  to  be  delivered  by  a  person  invited  by  the 
Executive  Committee,  shall  be  made  at  the  morning  session  of 
the  second  day  of  the  Annual  Meeting. 

The  reading  and  delivering  of  essays  and  papers  shall  be  on 
the  same  day,  or  at  such  other  time  as  the  Executive  Com- 
mittee may  determine. 

III. — No  person  shall  speak  more  than  ten  minutes  at  a 
time  or  more  than  twice  on  one  subject. 

A  stenographer  shall  be  employed  at  each  Annual  Meeting. 

IV. — Each  State  Bar  Association  may  annually  appoint 
delegates,  not  exceeding  three  in  number,  to  the  next  meeting 
of  the  Association.  In  States  where  no  State  Bar  Association 
exists,  any  City  or  County  Bar  Association  may  appoint  such 
delegates  not  exceeding  two  in  number.  Such  delegates  shall 
be  entitled  to  all  the  privileges  of  membership  at  and  during 
the  said  meeting. 

V. — At  any  of  the  meetings  of  the  Association,  members  of 
the  Bar  of  any  foreign  country  or  of  any  State  who  are  not 
members  of  the  Association  may  be  admitted  to  the  privileges 
of  the  floor  during  such  meeting. 

VI. — All  papers  read  before  the  Association  shall  be  lodged 
with  the  Secretary.  The  Annual  Address  of  the  President, 
the  reports  of  committees,  and  all  proceedings  at  the  Annual 
Meeting  shall  be  printed ;  but  no  other  address  made  or  paper 
read  or  presented  shall  be  printed,  except  by  order  of  the 
Committee  on  Publications. 

Extra  copies  of  reports,  addresses,  and  papers  read  before 
the  Association  may  be  printed  by  the  Committee  on  Publica- 
tions for  the  use  of  their  authors,  not  exceeding  two  hundred 
copies  for  each  of  such  authors. 

The  Secretarv  and  the  Chairman  of  the  Executive  Committee 
shall  endeavor  to  arrange  with  the  Smithsonian  Institution,  or 
otherwise,  a  system  of  exchanges  by  which  the  Transactions 
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can  be  annually  exchanged  with  those  of  other  associations  in 
foreign  countries  interested  in  jurisprudence  or  governmental 
affairs ;  and  the  Secretary  shall  exchange  the  Transactions 
with  those  of  the  State  and  Local  Bar  Associations ;  and  all 
books  thus  acquired  shall  be  bound  and  deposited  in  the  charge 
of  the  New  York  City  Bar  Association,  subject  to  the  call  of 
this  Association,  if  it  ever  desires  to  withdraw  or  consult  them, 
if  the  former  Association  agrees  to  such  deposit. 

The  Secretary  shall  send  one  copy  of  the  Report  of  the 
proceedings  of  this  Association  to  the  President  of  the  United 
States,  and  to  each  of  the  Judges  of  the  Supreme  Court  thereof, 
and  to  the  Library  of  the  State  Department,  and  of  the 
Department  of  Justice  thereof,  and  to  the  Library  of  Congress, 
and  the  Library  of  the  Supreme  Court  thereof,  and  to  the 
Governor,  and  to  the  Chief  Judge  of  the  court  of  last  resort  of 
each  State,  and  to  the  State  Librarian  thereof,  and  to  all  pub- 
lic law  libraries,  and  other  principal  public  and  college  libraries 
in  the  United  States,  and  to  such  other  persons  or  bodies  as 
the  Executive  Committee  may  direct. 

No  resolution  complimentary  to  an  oflScer  or  member  for  any 
service  performed,  paper  read,  or  address  delivered  shall  be 
considered  by  the  Association. 

OFFICERS    AND   COMMITTEES. 

YII. — The  terms  of  office  of  all  officers  elected  at  any  Annual 
Meeting  shall  commence  at  the  adjournment  of  such  meeting, 
except  the  Council,  whose  term  of  office  shall  commence 
immediately  upon  their  election. 

VII r. — The  President  shall  appoint  all  committees,  except 
the  Committee  on  Publications,  within  thirty  days  after  the 
Annual  Meeting,  and  shall  announce  them  to  the  Secretary, 
and  the  Secretary  shall  promptly  give  notice  to  the  persons 
appointed.  The  Committee  on  Publications  shall  be  appointed 
on  the  first  day  of  each  meeting. 
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IX. — The  Treasurer's  Report  shall  be  examined  and  audited 
annually,  before  its  presentation  to  the  Association,  by  two 
members  to  be  appointed  by  the  Chairman  of  the  Executive 
Committee. 

X. — The  Council  and  all  standing  committees  shall  meet  on 
the  day  preceding  each  Annual  Meeting,  at  the  place  where 
the  same  is  to  be  held,  at  such  hour  as  their  respective  Chair- 
men shall  appoint.  If  at  any  Annual  Meeting  of  the  Associa- 
tion any  member  of  any  committee  shall  be  absent,  the  vacancy 
may  be  filled  by  the  members  of  the  committee  present. 

The  Secretary  of  the  Association  shall  be  the  Secretary  of 
the  Council. 

XI. — The  Committee  on  Publications  shall  also  meet  within 
one  month  after  each  Annual  Meeting,  at  such  time  and  place 
as  the  Chairman  shall  appoint. 

XII. — Special  meetings  of  any  committee- shall  be  held  at 
such  times  and  places  as  the  Chairman  thereof  may  appoint. 
Reasonable  notice  shall  be  given  by  him  to  each  member  by 
mail. 

The  traveling  and  other  necessary  expenses  incurred  by  any 
committee,  standing  or  special,  for  meetings  of  such  committee, 
during  the  interval  between  the  Annual  Meetings  of  the  Asso- 
ciation, shall  be  paid  by  the  Treasurer,  on  the  approval  and  by 
the  order  of  the  Executive  Committee,  out  of  such  appropria- 
tion, as  to  the  Executive  Committee  may  seem  necessary 
in  each  case,  on  previous  application  in  advance  of  its 
expenditure. 

All  committees  may  have  their  reports  printed  by  the  Secre- 
tary before  the  Annual  Meeting  of  the  Association ;  and  any 
such  report,  containing  any  recommendation  for  action  on  the 
part  of  the  Association,  shall  be  printed  and  shall  be  distributed 
by  mail  by  the  Secretary  to  all  the  members  of  the  Association 
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at  least  fifteen  days  before  the  Annual  Meeting  at  which  such 
report  is  proposed  to  be  submitted.* 

It  shall  be  the  duty  of  each  Vice-President  and  member  of 
the  General  Council  of  this  Association  to  endeavor  to  procure 
the  enactment  by  the  legislature  of  their  State  of  each  and 
every  law  recommended  by  the  Association,  and  the  Secretary 
shall  furnish  them  with  copies  of  each  and  every  recommenda- 
tion and  draft  of  bill,  when  there  shall  be  such  draft ;  and 
whenever  this  Association  shall  by  resolution  recommend  the 
enactment  of  any  law  or  laws,  the  Secretary  shall,  as  soon  as 
possible,  furnish  a  copy  of  the  resolution  to  the  President  of 
each  State  Bar  Association,  with  the  request  of  this  Association 
that  such  State  Bar  Association  shall  co-operate  with  the  local 
Vice-President  and  member  of  the  General  Council  of  this 
Association  in  havincr  a  bill  introduced  in  the  lecrislature  of  its 
State  containing  the  subject-matter  recommended  by  such 
resolution,  and  use  proper  means  to  procure  the  enactment  of 
the  same  into  law.  In  every  State  where  there  is  no  State 
Bar  Association,  a  copy  of  such  resolution  with  a  similar 
request,  shall  be  sent  to  the  President  of  the  Bar  Association  of 
the  principal  city  in  such  State ;  and  in  every  instance  where 
the  form  of  bill  has  been  recommended  with  the  resolution,  a 
copy  of  such  form  of  bill  shall  also  be  sent  with  the  resolution. 

ANNUAL   DUES. 

XIII. — The  Annual  Dues  shall  be  payable  at  the  Annual 
Meeting  in  advance.  If  any  member  neglects  to  pay  them  for 
any  year  at  or  before  the  next  Annual  Meeting,  he  shall  cease 
to  be  a  member.  The  Treasurer  shall  give  notice  of  this  By- 
Law,  within  sixty  days  after  each  meeting,  to  all  members  in 
default. 

*The  following  resolution  was  adopted  on  August  30, 1889: 

'*  Resolved  J  That  any  standing  or  special  committee  hereafter  reporting 

necessary  legislation,  shall  prepare  a  bill  embodying  their  views,  for  the 

approval  of  the  Association." 
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A  member  who  has  been  dropped  from  the  roll  for  non-pay- 
ment of  daes  may  be  restored  to  membership  by  the  Executive 
Committee  upon  the  payment  of  all  back  dues.  Provided^ 
such  restoration  shall  be  recommended  by  a  member  of  the 
Local  Council  of  his  State,  or  in  their  absence,  at  an  Annual 
Meeting,  by  any  two  members  of  the  Association. 

XIY. — A  Section  of  the  Association,  to  be  known  as  the 
Section  of  Legal  Education,  is  hereby  established,  which 
shall  meet  annually  in  connection  with  the  Meeting  of  the 
Association,  but  not  during  such  hours  as  the  Association  is 
in  session. 

Its  object  shall  be  the  discussion  of  methods  of  Legal 
Education,  and  it  may  make  recommendations  to  the  Associa- 
tion, which  shall  be  referred  by  the  Association  to  the  Com- 
mittee on  Legal  Education. 

The  proceedings  of  the  Section  may  be  published  from 
time  to  time,  at  the  discretion  of  the  Executive  Committee, 
and  on  the  recommendation  of  the  Committee  on  Publications. 

All  members  of  the  Association,  who  desire,  may  enroll 
themselves  as  members  of  the  Section,  and  persons  not  eligible 
for  membership  in  the  Association,  but  who  are  engaged  in 
teaching  law,  may  be  admitted  to  the  privilege  of  the  floor 
at  any  meeting  of  the  Section,  by  vote  of  the  Section. 

The  Section  shall  be  organized  by  the  appointment  of  a 
Chairman  and  Secretary,  at  its  first  session ;  and  a  Chairman 
and  Secretary  shall  thereafter  be  elected  annually  by  the 
Section. 

A  Section  of  the  Association,  to  be  known  as  the  Section 
of  Patent  Law,  is  hereby  established,  which  shall  meet 
annually  in  connection  with  the  meeting  of  the  Association, 
but  not  during  such  hours  as  the  Association  is  in  session. 

Its  object  shall  be  to  discuss  the  subject  of  the  law  and 
practice  relating  to  patents.  It  may  report  to  the  Associa- 
tion ;  and  matters  relating  to  patents  may  be  referred  to  it. 
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The  proceedings  of  the  Section  may  be  published  from 
time  to  time,  at  the  discretion  of  the  Executive  Committee, 
and  on  the  recommendation  of  the  Committee  on  Publications. 

All  members  of  the  Association,  who  desire,  may  enroll 
themselves  as  members  of  the  Section. 

The  Section  shall  be  organized  by  the  appointment  of  a 
Chairman  and  Secretary  by  the  Section,  and  a  Chairman 
and  Secretary  shall  be  thereafter  annually  elected  by  the 
Section  for  the  year  commencing  upon  the  final  adjournment 
of  its  meeting. 


OFFICERS. 
1896-97. 

President, 

JAMES  M.  WOOLWORTH, 

Omaka^  Nebraska. 

Secretary, 

JOHN  HINKLEY, 

£1S,  North  CkarUi  Streety  Baltimore, ^Maryland, 

TREAfiUREB, 

FRANCIS  RAWLE, 
S£Sf  Chestnut  Street^  Philadelphia,  Pennsylvania. 

Executive  Committfsl 

EX  OFFICIO. 

JAMES  M.  WOOLWORTH,  President. 
MOORFIELD  STOREY,  Last  President. 
JOHN  HINKLEY,  Secretary. 
FRANCIS  RAWLE,  Treasurer. 

Elected  Members. 

ALFRED  HEMENWAY,  Boston,  Massachusetts. 
CHARLES  CLAFLIN  ALLEN,  St  Louis,  Missouri. 
WILLIAM  WIRT  HOWE,  New  Orleans,  Louisiana. 
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Alabama, Joseph  J.  Willett,  ....  Anniston. 

Arkansas, M.  M.  Cohn, Little  Rock. 

California James  A.  Gibson, San  Diego. 

Colorado, Charles  J.  Hughes,  Jr.,    .  Denver. 

Connecticut,  ....  Julius  B.  Curtis, Stamford. 

Delaware, Ignatius  C.  Grubb,  .....  Wilmington, 

District  of  Columbia,S.  R.  Bond, Washington. 

Florida, B.  W.  Williams, Tallahassee. 

Georgia, P.  W.  Meldrim, Savannah. 

Idaho, Henry  Stuart  Gregory,   .  Wallace. 

Illinois E.  B.  Sherman, Chicago. 

Indiana, Samuel  O.  Pickens,     .   .   .  Indianapolis. 

Iowa, A.  J.  McCrary, Keokuk. 

Kansas, John  D.  Milliken,   ....  McPherson. 

Kentucky, Edward  J.  McDebmott,     .  Louisville. 

Louisiana,   .   .   .       .  William  Wirt  Howe^.  .   .  !New  Orleans. 

Maine, Charles  F.  Libby,    ....  Portland. 

Maryland, John  T.  Mason,  R.,   .   .   .   .  Baltimore. 

Massachusetts,  .   .   .  Leonard  A.  Jones,   ....  Boston. 
Michigan,    .....  George  P.  Wanty,    ....  Grand  Rapida. 

Minnesota, Ralph  Whelan, Minneapolis. 

Mississippi R.  H.  Thompson, Brookhaven. 

Missouri, James  Hagerman,     ....  St.  Louis. 

Montana, William  Scallon,    ....  Butte. 

Nebraska, Charles  J.  Greene,    .   .   .  Omaha. 

New  Hampshire,  .   .  Joseph  W.  Fellows,    .   .   .  Manchester. 
New  Jersey,   .   .   .   .  R.  Wayne  Parker,  ....  Newark. 

New  York, Wm.  H.  Robertson,  (CA*n),.  Katonah. 

North  Carolina,  .   .  John  L.  Bridgers Tarboro. 

North  Dakota,  .   .   .  Burke  Corbet, Grand  Forks. 
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Ohio, Mabtin  D.  Follett,     .   .    .  Marietta. 

Oregon, Charles  H.  Carey,  .   .   .   .Portland. 

Pennsylvania,  .  .   .  Walter  Georqe  Smith,  .  .  Philadelphia. 

Rhode  Island,    .   .   .  Amasa  M.  Eaton, Provideoce. 

South  Carolina,   .   .  Clarence  S.  Nettles,  .   .   .  Darlington. 
South  Dakota,      .     Frank  R.  Aikens,    ....  Sioux  Falls. 

Tennessee, J.  M.  Dickinson, Nashville. 

Texas, Robert  8.  GouiJ>,     ....  Austin. 

Utah, Richard  B  Shepard,     .   .  8alt  Lake  City. 

Vermont, £ubu  B.  Taft, Burlington, 

Virginia Jackson  Guy, Ricbniond. 

Washington,  ....  George  M.  Forster,    .   .   .  Spokane. 
West  Virginia,  .   .   .  J.  B.  Sommeryille,  ....  Wheeling. 

Wisconsin, Aijpred  L.  Cary, ^filwaukee. 

Wyoming, Charles  N.  Potter,    .    .   .  Cheyenne. 

Arizona  Territory,  .  Everett  £.  Ellinwood,  .   .  Flagstaff. 

Indian  **  .  J.  W.  McLoud, South  McAlester. 

Oklahoma      ^  .  Henry  E.  Asp, Guthrie. 


VICE-PRESIDENTS 


AND 


MEMBERS  OF  LOCAL  COUNCILS. 

aLECTKD  isee. 


ALABAMA. 

Vice-President,  THOMAS  N.  McCLELLAN,  ,   . 
Local  Council,  JOHN  W.  A.  SANFORD,    .   .   . 

HENRY  C.  TOMPKINS,     .   .   . 

ARIZONA. 

Vice-President,  JOHN  C.  HERNDON, 

Local  CouncU,  EVERETT  E.  ELLINWOOD,    . 

ARKANSAS. 


Montgomery. 
Montgomery. 
Montgomery. 

Prescott. 
Flagstafi: 


Vice-President, 

Local  Council,  U.  M.  ROSE,    .    . 

BEN.  T.  DuVAL, 


Little  Rock. 
Fort  Smith. 


CALIFORNIA. 

Vice-President,STEPHENM.  WHITE,  .   .   .   . 
Local  Council,  DAVID  L.  WITHINGTON,    .   . 

ROBERT  Y.  HA YNE,     .   .    .    . 

COLORADO. 

Vice-President,  MOSES  HALLETT, 

Local  Council,  CHARLES  M.  CAMPBELL,  .   . 

CHARLES  J.  HUGHES,  Jr.,  .   . 

HENRY  W.  HOBSON,    .    .    .   . 

CASS  E.  HER  KINGTON,  .    .    . 

PLATT  ROGERS, 

HUGH  BUTLER 

CONNECTICUT. 

Vice  President,  WASHINGTON  F.  WILCOX,  . 

Local  Council,  LEWIS  E.  STANTON, .    . 

TALCOTT  H.  RUSSELL, 
CHARLES  E.  SEARLES, 
GEORGE  D.  WATROUS, 
DONALD  T.  WARNER, . 
EDWIN  B.  GAGER,     .   . 
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Los  Angeles. 
San  Diego. 
San  Francisco. 


Denver. 
Denver. 
Denver. 
Denver. 
Denver. 
Denver. 
Denver. 


Deep  River. 

Hartford. 

New  Haven. 

Putnam. 

New  Haven. 

Salisbury. 

Derby. 
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DELAWARE. 

Vice-PreBident,  GEORGE  GRAY, Wilmington. 

Local  Council,  LEONARD  E.  WALES,  ....  Wilmington. 

WILLARD  SAULSBURY, .   .   .Wilmington. 

DISTRICT  OF  COLUMBIA. 

Vice-President,  CHAS.  W.  NEEDHAM,  ....  Washington. 
Local  Council,  HENRY  E.  DAVIS, Washington. 

A.  PORTER  MORSE, Washington. 

TALLMADGE  A.  LAMBERT,  .  Washington. 
GEORGE  E.  HAMILTON, .  .    .  Washington. 

JAMES  G.  PAYNE, Washington. 

JOHN  W.  DOUGLASS,  ....  Washington. 

FLORIDA. 

Vice-President,  JOHN  C.  AVERY, Pensacola. 

Local  Council,  LOUIS  C.  MASSEY, Orlando. 

GEO.  P.  RANEY, Tallahassee. 

C.  D.  RINEHART, Jacksonville. 

B.  S.  LIDDEN, Marianna. 

WILLIAM  A.  BLOUNT,     .    .    .  Pensacola. 
R.  FEN  WICK  TAYLOR,    .    .    .  Tallahassee. 

GEORGIA. 

Vice-President,  N.  J.  HAMMOND, Atlanta. 

Local  Council,  WALTER  B.  HILL, Macon. 

FLEMING  G.  DUBIGNON,     .    .Savannah. 

BURTON  SMITH, Atlanta. 

W.  A.  WIMBISH, Columbus. 

ALEXANDER  R.  LAWTON,  Jr.,  Savannah. 

WILLIAM  R.  LEAKEN,    .    .    .  Savannah. 

IDAHO. 

Vice-President,  HENRY  STUART  GREGORY, .  Wallace. 

ILLINOIS. 

Vice-President,  THOMAS  DENT Chicago 

Local  Council,  HARVEY  B.  HURD, Chicago 

EDWIN  BURRITT  SMITH,  .   .  Chicago 

BLEWETTLEE, Chicago 

ADOLPH  MOSES Chicago 

JOHN  S.  MILLER^ :  Chicago 

STEPHEN  S.  GREGORY,  .   .   .  Chicago 

JESSE  HOLDOM, Chicago 

JAMES  H.  RAYMOND,  ....  Chicago. 
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INDIAN  TERRITORY. 

Vice-President,  J.  W.  McLOUD, South  McAlester 

INDIANA. 


Vice-Preeident,  WILLIAM  A.  WOODS, 
Local  Counca,  ROBERT  S.  TAYLOR, 

NATHAN  MORRIS,     . 

JOHN  A.  FINCH,  .   .    . 

JOHN  W.  KERN,  .   .    . 

ALPHEUS  H.  SNOW, 

WILLIAM  L.  TAYLOR, 


.  Indianapolis. 
.  Fort  Wayne. 
.  Indianapolis. 
.  Indianapolis. 
.  Indianapolis. 
.  Indianapolis. 
.  Indianapolis. 


IOWA. 


Vice-President,  JOHN  DEERY, Dubuque. 

Local  Council,  J.  H,  McOONLOGUE, Mason  City. 

J.  C.  LONGUEVILLE,       .    .    .  Dubuque. 

JOHN  E.  CRAIG .  Keokuk. 

EMLIN  McCLAIN, Iowa  City. 

L.  G.  KINNE, Des  Moines. 


KANSAS. 


Vice-President, 

Local  Council,  J.  H,  GILLPATRICK, Leavenworth. 

WM.C.  PERRY, Fort  Scott. 

CHARLES  B.  SMITH, .   .   .       .  Topeka. 

CHARLES  8.  GLEE  D, Topeka. 

T.F.  GARVER, Salina. 


KENTUCKY. 


Vice-President,  E.  F.  TRABUE, Louisville. 

LfxaJ  Council,  GEORGE  M.  DAVIE, LouisvUle. 

TEMPLE  BODLEY, Louisville. 

JAMES  P.  HELM, • .  Louisville. 

W.  A.  SUDDUTH, Louisville. 

WILLIAM  GOEBEL, Covington. 

J.  R.  MORTON, Lexington. 


LOUISIANA. 


Vice-President,  THOMAS  J.  SEMMES,    ...    .  New  Orleans. 
Local  CouncU,  ERNEST  B.  KRUTTSCHNirr,  New  Orleans. 

GEORGE  DENfeGRE, New  Orleans. 

THOS.  J.  KERNAN, Baton  Rouge. 
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MAINK 


Vioe-PwBidcot,  JOSEPH  W.  SYMONDS,    .   . 
Local  Council,  CHARLES  F.  WOODARD,     . 

EDWARD  WOODMAN,  .  .  . 

FREDERICK  H.  APPLETON, 


Portland. 
Bangor. 
Portland. 
Bangor. 


GEORGE  E.  BIRD, Portland. 


MARYLAND. 


Vica-Pt«wd«it,SKIPWITH  WILMER, 
Local  Council,  A.  LEO  KNOTT,    .   .   . 

GEORGE  WHITELOCK 
GEORGE  M.  SHARP,  . 
RICHARD  BERNARD, 
STEVENSON  A.  WILLIAMS, 


Baltimore. 
Baltimore. 
Baltimore. 
Baltimore. 
Baltimore. 
Bel  Air. 


M.  R.  WALTER, Baltimore. 


MASSACHUSETTS. 

Vice-Preaident,  M.  F.  DICKINSON,  Je., 
Local  Coundl,  HORACE  W.  FULLER, 

BABSON  S.  LADD,   .   . 
GEORGE  A.  O.  ERNST, 
HENRY  W.  PUTNAM, 

MICHIGAN. 


Vice-President,  AUGUSTUS  C.  BALDWIN,    . 
Local  Council,  THOMAS  J.  O'BRIEN,     .   .   . 

LEVI  L.  BARBOUR^    .   .   .   . 

SULUVAN  M.  CUTCHEON, 

JEROME  C.  KNOWLTON,    . 

LOYAL  E.  KNAPPEN,  .    .   . 

O'BRIEN  J.  ATKINSON,  .   . 

WILLARD  F.  KEENEY,  .   . 


Boston. 
Boston. 
Boston. 
Boston. 
Boston. 


.  Pontiac. 
.  Grand  Rapida. 
.  Detroit. 
.  Detroit 
.  Ann  Arbor. 
.  Grand  Rapids. 
.  Port  Huron. 
.  Grand  Rapids. 


MINNESOTA. 


Vice-President,  HIRAM  F.  STEVENS,     ....  St.  Paul. 
Local  Council,  WM.  J.  HAHN, Mimieapolis. 

JOHN  B.  SANBORN, St.  Paul. 

W.  C.  WILLISTON, Redwing. 


MISSISSIPPI. 


Vice-President,  CHARLES  B.  HOWRY, 
Local  Council,.  R.  H.  THOMPSON,  .   . 


.  Oxford. 

.  Brookhaven. 
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MISSOURI. 

Vioe-Piwident,  G.  A.  FINKELNBURG,  . 
Local  Council,  FREDERICK  N.  JUDSON, 

HUGH  C.  WARD, .... 

JOHN  D.  LAWSON,     .   . 

HENRY  D.  ASHLEY,     . 

HENRY  WOOLMAN,  .   . 

MONTANA. 

Vice-President,  DECIUS  S.  WADE,  .   .   . 

Local  Council,  WILBUR  F.  SANDERS, . 

WILLIAM  W.  DIXON,   . 
WILLIAM  WALLACE,  Jr 
FRANK  E.  CORBETT,    . 

NEBRASKA. 


St.  Louis. 
St  Louis. 
Kansas  Citj. 
Columbia- 
Kansas  City. 
Kansas  City. 

Helena. 

Helena. 

Butte. 

Helena. 

Butte. 


Vice-President,  CHARLES  F.  MANDEEISON,    .  Omaha. 

N.  S.  HARWOOD, Lincoln, 

J.  C.  COWIN, Omaha. 

JOHN  L.  WEBSTER, Omaha. 

NEW  HAMPSHIRE. 


Vice-President,  JOHN  L.  SPRING, 

Local  Coundl,  JAMES  F.  COLBY, 

FRANK  S.  STREETER,  .   .   . 

HENRY  B.  ATHERTON,   .   . 

NEW  JERSEY. 

Vice-President,  CHARLES  BORCHERLING, 
Local  CouncU,  SAMUEL  H.  GREY.     .... 

EDWARD  Q.  KEASBEY,  .   . 

ALEXANDER  GRANT,  Jr., 

WM.  H.  VREDEN  BURGH,  . 

JOHN  S.  APPLEGATE, .   .    . 

NEW  YORK. 

Vice-President,  J.  NEWTON  FIERO,  .   .    . 

Local  CouncU,  AUSTEN  G.  FOX,     .... 

ROBERT  D.  BENEDICT,    . 
EVERETT  P.  WHEELER, 
WALTER  S.  LOGAN,  .   .   . 
A.  V.  W.  VAN  VECHTEN, 
GRENVILLE  M.  INGALSBE, 
EDWARD  FITCH  BULLARD, 
FRANCIS  LYNDE  STETSON, 
WALDO  G.  MORSE,    .... 
FERDINAND  SHACK,    .   .    . 


.  Lebanon. 
.  Hanover. 
.  Concord. 
.  Nashua. 


.  Newark. 
.  Camden. 
.  Newark. 
.  Newark. 
.  Freehold. 
.  Red  Bank. 


.  Albany. 
.  New  York. 
.  New  York. 
.  New  York. 
.  New  YorL 
.  New  York. 
.  Sandy  Hill. 
.  New  York. 
.  New  York. 
.  New  York. 
.  New  York. 
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NOETH  CAROLINA. 

Yioe-Prerident,  JOHN  L.  BBIDGEBS, Tarboro. 

NOETH  DAKOTA. 

Vice-Preridont,  BURKE  C50RBET, Grand  Forka. 

omo. 

Vioe-Preeident,  SAMUEL  F.  HUNT, Cincmnati. 

Local  CouncU,  EDWARD  COLSTON,     ....  Ginciimati. 

U.  L.  MARVIN Akron. 

F.  S.  MONNETT, Bucyrua. 

GILBERT  D.  MUNSON, ....  ZaneevUle. 

LOUIS  H.  PIKE Toledo. 

E.  O.  RANDALL, Colombas. 

W.  E.  TALCOTT, Qeveland. 

OKLAHOMA  TERRITORY. 

Yice-Prwident, 

Local  Coundl,  JOHN  I.  DILLE, El  Reno. 

OREGON. 

Vice-President,  CHARLES  H.  CAREY,    .   .    .    .Portland. 
Local  Council,  L.  B.  COX, Portland. 

PENNSYLVANIA. 


Vice-President,  GEORGE  TUCKER  BISPHAM,  Philadelphia. 
Local  Council,  SIMON  P.  WOLVERTON,  .    .    .  Sunbury. 

HENRY  BUDD,     .... 

HENRY  W.  PALMER,    . 

HAMPTON  L.  CARSON, 

EDWARD  P.  ALLINSON, 

T.  ELLIOTT  PATTERSON, 

GEORGE  F.  BAER,  .... 


.  Philadelphia. 
.  Wilkeobarre. 
.  Philadelphia. 
.  Philadelphia. 
.  Philadelphia. 
.  Reading. 


RHODE  ISLAND. 

Vice-President,  JAMES  TILLINGHAST,     .    .    .  Providence. 

Local  Council,  JOSEPH  C.  ELY Providence. 

DARIUS  BAKER, Newport 

WM.  G.  ROELKER, Providence. 

SOUTH  CAROLINA. 

Vice-President,  GEORGE  LAMB  BDIST,     .   .    .Charleston. 
Local  Council,  B.  L.  ABNEY Columbia. 

J.  F.  J,  CALDWELL, Newbeny. 

CHARLES  A.  WOODS Marion. 

CLARENCES.  NETTLES,     .    .Darlington. 
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SOUTH  DAKOTA. 

Vice-PwBident,  CHARLES  O.  BAILEY,  ....  Sioux  Falls. 

Local  Ck)imcU,  FRANK  R.  AIKENS, Sioux  Falls. 

JOHN  H.  VOORHEES,    .   .    .   .  Sioux  Falls. 

TENNESSEE. 

Vioe-Pwsident,  H.  H.  INGERSOLL. KnoxvUle. 

Local  Coundl,  J.  W.  BONNER Nashville. 

J.  C.  RRADFORD, Nashville. 

ALBERT  D.  MARKS, NashviUe. 

A.  M.  TILLMAN, NashviUe. 

TEXA& 

Vice-Piesident,  T.  S.  MILLER. .Dallas. 

Local  Council,  J.  H.  McLEARY, San  Antonio. 

T.  F.  HARWOOD, Gonzales. 

UTAH. 

Vice-President)  RICHARD  B.  SHEPARD,  ...  Salt  Lake  City. 

VERMONT. 

Vice-President,  WILLIAM  E.  JOHNSON,  .   .   .Woodstock. 
Local  Council,  a  C.  SHURTLEFF, Montpelier. 

CHARLES  M.  WILDS,    ....  Middlebury. 

WM.H.  BUTTON, Middlebury. 

VIRGINLA, 

Vice-President,  WILLIAM  WIRT  HENRY,  .   .  Richmond. 
Local  Council,  S.  S.  P.  PATTBSON, Richmond. 

JACKSON  GUY, Richmond. 

BEVERLY  B.  MUNFORD,    .    .  Richmond. 

WILLIS  B.  SMITH Richmond. 

JOHN  PICKRELL, Richmond. 

CHARLES  A.  GRAVES,  ....  Lexington. 

THEODORE  S.  GARNETT.  .   .  Norfolk. 

S.  GRIFFIN Bedford  aty. 

ALEXANDER  HAMILTON,     .  Petersburg. 

WASHINGTON. 

Vice-President,  E.  C.  HUGHES, Seattle. 

Local  Council,  C.  H.  HANFORD,      Seattle. 

GEORGE  M.  FORSTER,     .    .    .Spokane. 

CHARLES  E.  SHEPARD,  .    .    .  Seattle. 
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WEST  VIEGINIA. 

Vice-President,  W.  W.  VAN  WINKLE,   . 
Local  Council,  WILLIAM  P.  HUBBABD, 

WISCONSIN. 

Vice-President,  D.  H.  JOHNSON,  .... 
Local  CouncU,  JOSHUA  STARK, .   .    .    . 

THOMAS  F.  FRAWLEY, 

GEORGE  G.  GREENE,   . 

BREEZE  J.  STEVENS,    . 

JAMES  G.  FLANDERS,  . 


.  Parkersburg. 
.  Wheeling. 


Milwaukee. 
Milwaukee. 
Eau  Claire. 
Green  Bay. 
Madison. 
Milwaukee. 


R.  M.  BASHFORD, Madison. 


WYOMING. 


Vice-President,  JOHN  A.  RINER,     Cheyenne. 

Local  Council,  JOHN  W.  LACEY, Cheyenne. 

NELLIS  E.  CORTHELL,    .   ,   .Laramie. 

HERMAN  V.  S.  GROESBECK,  Laramie. 


STANDING   COMMITTEES, 


1896-1897. 


Jurisprudence  and  Law  Beform. 

WM.  WIRT  HOWE,  New  Orleans,  Louisiana. 
J.  M.  DICKINSON,  Nashville,  Tennessee. 
SAMUEL  F.  HUNT,  Cincinnati,  Ohio. 
U.  M.  BOSE,  Little  Bock,  Arkansas. 
MOOBFIELD  STOBEY,  Boston,  Massachusetts 


Judicial  Administration  and  Bemedial  Procedure. 

WALTEB  B.  HILL,  Macon,  Georgia. 
BOBEBT  D.  BENEDICT,  New  York,  New  York. 
THOMAS  DENT,  Chicago,  lUinois. 
SULLIVAN  M.  CUTCHEON,  Detroit,  Michigan. 
ALVIN  J.  McCBABY,  Keokuk,  Iowa. 


Legal  Education  and  Admission  to  the  Bar. 

GEORGE  M.  SHABP,  Baltimore,  Maryland. 
HENRY  WADE  BOGEBS,  Evanston,  lUinois. 
EMLIN  McCLAIN,  Iowa  City,  Iowa. 
HAMPTON  L.  CABSON,  Philadelphia.  Pennsylvania. 
EUGENE  WAMBAUGH,  Cambridge,  Massachusetts. 


Commercial  Law. 

HENBY  C.  TOMPKINS,  Montgomery,  Alabama. 
WALTEB  S.  LOGAN,  New  York,  New  York. 
JAMES  HAGEBMAN,  St.  Louis,  Missouri. 
GILBEBT  D.  MUNSON,  Zanesville,  Ohio. 
HENBY  BUDD,  PhUadelphia,  Pennsylvania. 
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International  Law. 

EVERETT  P.  WHEELER,  New  York,  New  York. 
R.  M.  VENABLE,  Baltimore,  Maryland. 
MARTIN  D.  FOLLETT,  Marietta,  Ohio. 
GEORGE  R  PECK,  Chicago,  lUinois. 
SKIPWITH  WILMER,  Baltimore,  Maryland. 

PUBMCATIONS. 

CHARLES  BORCHERLING,  Newark,  New  Jersey. 

THOMAS  DENT.  Chicago,  Illinois. 

JOHN  D.  LAWSON,  Columbia,  Missouri. 

JAMES  BRADLEY  THAYER,  Cambridge,  Massachusetts. 

HENRY  C.  TOMPKINS,  Montgomery,  Alabama. 

G&IEVANCBS. 

OORTLANDT  PARKER,  Newark,  New  Jersey. 
EDWARD  J.  PHELPS,  Burlmgton,  Vermont. 
WILLIAM  ALLEN  BUTLER,  New  York,  New  York. 
JAMES  C.  CARTER,  New  York,  New  York. 
HENRY  HITCHCOCK,  St.  Louis,  Missouri. 

Obituaries. 

JOHN  HINKLEY,  Baltimore,  Maryland. 
CHARLES  CLAFLIN  ALLEN,  St.  Louis,  Missouri. 
CHARLES  BORCHERLING,  Newark,  New  Jersey. 

Law  Rbforting. 

JOHN  F.  DILLON,  New  York,  New  York. 
CHARLES  F.  MANDEESON,  Omaha,  Nebraska. 
ADOLPH  MOSES,  Chicago,  lUinois. 
JAMES  LYONS,  Richmond,  Virginia. 
CHARLES  M.  CAMPBELL,  Denver,  Colorado. 


SPECIAL  COMMITTEES. 


On  Glabsification  of  thx  Law. 

WILLIAM  A.  KEENER,  New  York,  New  York. 
AUSTEN  G.  FOX.  New  York,  New  York. 
STEPHEN  S.  GEEGOEY,  Chicago,  Illinois. 
LEONARD  A.  JONES,  Boston,  Maasachusetto. 

On  Indian  Legi8X.ation. 

JOHN  B.  SANBORN,  St.  Paol,  Minnesota. 
GARDINER  LATHROP,  Eansaa  City,  Miaaouri. 
L.  G.  EINNE,  Dea  Moines,  Iowa. 

On  Unifobm  State  Laws. 

LYMAN  D.  BREWSTER,  Chairman,  Danbury.  Connecticut. 

HENRY  C.  TOMPKINS,  Montgomery,  AUbama. 

M.  M.  COHN,  Little  Rock,  Arkansas. 

ROBERT  Y.  HAYNE,  San  Francisco,  California. 

MOSES  HALLETT,  DenTer,  Colorado. 

IGNATIUS  C.  GRUBB,  WUmington,  Delaware. 

HENRY  WISE  GARNETT,  Washington,  District  of  Columbia, 

R.  W.  WILLIAMS,  Tallahassee.  Florida. 

P.  W.  MELDRIM,  Savannah,  Georgia. 

HENRY  STUART  GREGORY,  Wallace,  Idaho. 

EDWIN  BURRITT  SMITH,  Chicago.  Dlinois. 

J.  W.  McLOUD,  South  McAlester,  Indian  Territory. 

W.  P.  FISHBACK,  Indianapolis,  Indiana. 

EMLIN  McCLAIN,  Iowa  City,  Iowa. 

JOHN  D.  MILLIKEN,  McPherson,  Kansas. 

GEORGE  M.  DAVIE,  Louisville,  Kentucky. 

W.  O.  HART,  New  Orleans,  Louisiana. 

CHARLES  F.  LIBBY,  Portland,  Maine. 

SKIPWITH  WILMER,  Baltimore,  Maryland. 

LEONARD  A.  JONES,  Boston,  Massachusetts. 

T.  J.  O'BRIEN,  Grand  Bapids,  Michigan. 

GEORGE  B.  YOUNG,  St.  Paul,  Minnesota. 
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B.  A.  HILL,  Ozfoid,  Ml8si»ippi. 
GABDINER  LATHBOP,  Eansu  City,  Musoori. 
W.  F.  SANDERS,  Helena,  Montana. 
CHARLES  J.  GREENE,  Omaha,  Nebraska. 
JAMES  F.  OOLBY,  Hanover,  New  Hampehire. 

B.  WAYNE  PABKER,  Newark,  New  Jersey. 
WALTER  S.  CARTER,  New  York,  New  York. 
JOHN  L.  BRIDGERS,  Tkrboro,  North  Oarolina. 
JOHN  H.  DOYLE,  Toledo,  Ohio. 
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Mitchell,  Charles  K., New  Britain,  Conn. 

Mitchell,  James  T., Philadelphia,  Pa. 

Moffit,  John  T., Tipton,  la. 

MoNNErr,  F.  S., Bucyrus,  Ohio. 

Monroe,  Charles, Los  Angeles,  Cal. 

Montgomery,  Martin  V., Lansing,  Mich. 

Montgomery,  Oscar  H., Seymour,  Jnd. 

Montgomery,  Richard  A., Lansing,  Mich. 

Montgomery,  Robert  M., Lansing,  Mich. 

Moore,  John  B., New  York,  N.  Y. 

Moore,  John  J., Ottawa,  Ohio. 

Moore,  Samuel  P., Rochester,  N.  Y. 

Moore,  Wiljjam  A., Detroit,  Mich. 

Moore,  William  V., Detroit,  Mich. 

M00RE9,  Charles  W., Indianapolis,  Ind. 

MooRES,  Merrill, Indianapolis,  Ind. 

Moot,  Adelbert, Buffalo,  N.  Y. 

MoRDECAi,  T.  Moultrie, Charleston,  S.  C. 

Morgan,  Randal, Philadelphia,  Pa. 

Morris,  Howard, Milwaukee,  Wis. 

Morris,  M.  F.,        Washington,  D.  C. 

Morris,  Nathan, Indianapolis,  Ind. 

Morris,  Thomas  J., Baltimore,  Md. 

Morse,  A.  Porter, Washington,  D.  C\ 

Morse,  Godfrey, Boston,  Mass. 

Morse,  Robert  M.  , Boston,  Muss. 
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Morse,  Waldo  G., New  York,  N.  Y. 

Morton,  J.  R., Lexington,  Ky. 

Moses,  Adolph Chicago,  111. 

Muhlenberg,  Henry  A., Reading,  Pa. 

MuLLiN,  Michael  A., Baltimore,  Md 

MuNFORD,  Beverly  B., Richmond,  Va. 

Munroe,  William  A., Boston,  Mass. 

MuNsoN,  C.  La  Rue Williamsport,  Pa 

MuNSON,  Gilbert  D., Zanfsville,  Ohio. 

Myers,  James  J., Boston,  Mass. 

Myers,  Nathaniel, New  York,  N.  Y. 

McBbide,  Robert  W., Indianapolis,  Ind. 

McCaleb,  E.  Howard, New  Orleans,  La. 

McCammon,  Joseph  K Washington,  D.  ('. 

McCarter,  Thomas  N., Newark,  N.  J. 

McCarthy,  Henry  J., Philadelphia,  Pa 

McCarthy,  J.  J., Dubaqae,  la. 

McClaik,  Emlin, Iowa  City,  la. 

McClellan,  Thomas  N., Montgomery,  Ala. 

McClintock,  Andrew  H., Wilkesbarre,  Pa. 

McCloskey,  Bernard, New  Orleans,  La. 

McClung,  Wm.  H., Pittsburg,  Pa. 

McClure,  Harold  M., Lewisburg,  Pa, 

McCoNLOGUE,  James  H., Mason  City,  la. 

McCooK,  John  J., New  York,  N.  Y. 

McCraby,  A.  J., Keokuk,  Iowa. 

McCullough,  John  G., No.  Bennington,  Vt. 

McDermott,  Edward  J., Louisville,  Ky. 

McDonald,  Charles  S., Detroit,  Mich. 

McDonald,  J.  Wade, San  Di^o,  Cal. 

McEvoY,  John  W., Lowell,  Mass. 

McGarry,  Thomas  F.,      Grand  Rapids,  Mich. 

McGuiNNESs,  Edwin  D., Providence,  R,  I. 

McHatton,  John  J., Butte,  Mont. 

McIntirb,  A.  W.,       La  Jara,  Col. 

McKeighan,  John  E., St.  Louis,  Mo. 

McKenney,  William  R., Petersburg,  Va. 

McKnight,  David  A., Washington,  D.  C. 

McLean,  Donald,      -  New  York,  N.  Y. 

McLeary,  J.  H., San  Antonio,  Tex. 

McLbod,  W.  D., Kansas  City,  Mo. 

McLouD,  J.  W., South  McAi€6ter,  I.  T. 

McMillan,  Daniel  n., Buffalo,  N.  Y. 

McMillan,  James  H., Detroit,  Mich. 

Nagel,  Charles, St.  Louis,  Mo. 
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Nash,  Stefhsn  P^ New  York,  N.  Y. 

Needuah,  Cuarubb  W^ WashingftoD,  D.  C. 

Nrttleb,  Clarence  S^ Darlington,  S.  C. 

Newberoer,  Louis, Indianapolis.  Ind. 

Newman,  Emile, 8avannab,  Ga. 

Newton,  Geohqb  W., Bismarck,  N.  D. 

Nichols,  Georoe  L., New  York,  N.  Y. 

Nicholson,  John,  Jr., Savannah,  Ga. 

Nicholson,  John  B., Dover,  Del. 

Noble,  John  W., St.  Louis,  Mo. 

Norris,  Mark,   .       Grand  Eapida,  Mich. 

North,  E.  D., Lancaster,  Pa. 

North,  Hugh  M., Columbia,  Pa. 

Noyes,  George  H., Milwaukee,  Wis. 

O'Brien,  Thobcas  J., Grand  Rapids,  Mich. 

CVDoNNELL,  Thomas  J., Denver,  Col. 

Ogden,  Lewis  M., Milwaukee,  Wis. 

Oglesbee,  Rolla  B., Indianapolis,  Ind. 

Olmstead,  Dwight  H., New  York,  N.  Y. 

Olney,  Richard, Boston,  Mass. 

Opdyke,  William  8., New  York,  N.  Y. 

Ordronaux,  John, New  York,  N.  Y. 

O'Reilly,  Philip  J., New  York,  N.  Y. 

Orton,  Philo  a., Darlington,  Wis. 

Osborne,  Edwin  S., Wilkesbarre,  Pa. 

Osgood,  Howard  L., Rochester,  N.  Y. 

Ottofy,  L.  Frank, St  Louis,  Mo. 

Owens,  George  W., Savannah,  Ga. 

Page,  Rosewbll, Richmond,  Va. 

Page,  Thomas  Nelson, Washington,  D.  C. 

Palmer,  Henry  W., Wilkesbarre,  Pa. 

Palmer,  John  M., Springfield,  111. 

Parker,  Cortlandt, Newark,  N.  J. 

Parker,  Edmund  M., Boston,  Mass. 

Parker,  R.  Wayne, Newark,  N.  J. 

Parkhurst,  John  G., Coldwater,  Mich. 

Parkinson,  Robert  H., Chicago,  111. 

Parmenter,  Roswell  a., Troy,  N.  Y. 

Parsons,  Frank  N., Franklin,  N.  H. 

Parsons,  Henry  C, Williamsport,  Pa. 

Parsons,  James, Philadelphia,  Pa. 

Patrick,  Robert  W., Omaha,  Neb. 

Patterson,  George  8., Philadelphia,  Pa. 

Patterson,  John  C, Marshall,  Mich. 

Patterson,  John  H., Pontiac,  Mich. 
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Pattekson,  M.  R., Columbus,  Ohio. 

Patterson,  Roswell  H., Scranton,  Pa. 

Patterson,  T.  Elliott, Philadelphia.  Pa. 

Patterson,  Thomas, Pittsburg,  Pa. 

Patteson,  S.  S.  p., Richmond,  Va. 

Paul,  Fkank, Boston,  Mass. 

Payne,  James  G., Washington,  D.  C. 

Payson,  Edward  P., Boston,  Mass. 

Peabody,  Charles  A., New  York,  N.  Y. 

Peck,  George  R., Chicago,  111. 

Peck,  Hiram  D., Cincinnati,  Ohio. 

Pendleton,  Edward  W., Detroit,  Mich. 

Penfield,  W.  L., Auburn,  Ind. 

Pennypacker,  Charles  H., West  Chester,  Pa. 

Pennypackeb,  Samuel  W.y Philadelphia,  Pa. 

Pepper,  George  Wharton, Philadelphia,  Pa. 

Pereles,  James  M., Milwaukee,  Wis. 

Pereles,  Thomas  Jefferson, Milwaukee,  Wis. 

Perham,  Frederic  E., New  York,  N.  Y. 

Perkins,  Samuel  C, Philadelphia,  Pa. 

Perry,  William  C, Fort  Scott,  Kan. 

Peters,  John  A., Bangor,  Me. 

Pettit,  Horace, Philadelphia,  Pa. 

Petty,  Robert  D., New  York,  N.  Y. 

Phelps,  Charles  E., Baltimore,  Md. 

Phelps,  Edward  J., Burlington,  Vt 

Phelps,  Ralph,  Jr., Detroit,  Mich. 

Pickens,  Samuel  O., Indianapolis,  Ind. 

Pickens,  William  A., Indianapolis,  Ind. 

P1CKREI.L,  John, Richmond,  Va. 

Pierce,  Winslow  S., New  York,  N.  Y. 

Pike,  Louis  H., Toledo,  Ohio. 

Pilcher,  James  S., Nashville,  Tenn. 

PiNGREY,  D.  H., Bloomington,  111. 

PiNNEY,  Orestes  C, Cleveland,  Ohio. 

PiRTLE,  James  S., Louisville,  K7. 

PoLLASKY,  Marcus, Chicago,  111. 

Pond,  Ashley, Detroit,  Mich. 

Poole,  C.  Clarence, Chicago,  111. 

Post,  Hoyt, Detroit,  Mich. 

Potter,  Charles  N., * Cheyenne,  W70. 

Potter,  Dexter  B., Providence,  R.  I. 

Potter,  Frederick, New  York,  N.  Y. 

Pratt,  Charles, Toledo,  Ohio. 

Pratt,  Wallace, Kansas  City,  Mo. 
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Pbentis,  Bobebt  R., Suffolk,  Va. 

Price,  J.  Sergeant, Philadelphia,  Pa. 

Prichard,  Frank  P., Philadelphia,  Pa. 

Prime,  Balfh  E., Yonkers,  N.  Y. 

Proctor,  Thomas  W., /   .  Boston,  Mass. 

Prussino,  EnoEXE  £., Chicago,  111. 

Putnam,  Henry  W., Boston,  Mass. 

QuARLES,  Charles, Milwaukee,  Wis. 

QuARLES,  Joseph  V., Milwaukee,  Wis. 

Badford,  George  W., Detroit,  Mich. 

Bamaoe,  B.  J., Sewanee,  Tenn. 

Bandall,  R  O., Columbus,  Ohio. 

Banet,  George  P., Tallahassee,  Fla. 

Banket,  Fletcher, Boston,  Mass. 

Bannet,  Henry  C, Cleveland,  Ohio. 

Bawle,  Francis, Philadelphia,  Pa. 

Baymond,  Alonzo  C, Detroit,  Mich. 

Baymond,  James  H., Chicago,  111. 

Baynolds,  Edward  v., New  Haven,  Conn. 

Bedding,  Joseph  D., New  York,  N.  Y. 

Bedding,  William  A., New  York,  N.  Y. 

Bbed,  Myron, West  Superior,  Wis. 

Beeve,  Felix  A., Washington,  D.  C. 

Beeves,  Alfred  G.  , New  York,  N.  Y. 

Beinhard,  George  L., .  . Indianapolis,  Ind. 

Bemy,  Curtis  H., Chicago,  111. 

Beno,  Conrad, Boston,  Mass. 

BiCHARDS,  Eben, St  Louis,  Mo. 

Bichardson,  George  F., Lowell,  Mass. 

BiCHARDSON,  James  B Boston,  Mass. 

Bichardson,  W.  E., Boston,  Mass. 

Bichberg,  John  C, Chicago,  111. 

BiNAKER,  John  L, Carlinville,  111. 

BiNEHART,  CD., Jacksonville,  Fla. 

BiNER,  John  A., Cheyenne,  W70. 

Bobbins,  Edward  D., Hartford,  Conn. 

Bobbins,  Henry  S., Chicago,  111. 

BoBERTS,  George  L., Boston,  Mass. 

BoBERTSON,  CD., Cincinnati,  Ohio. 

BOBERTSON,  William  H., Katonah,  N.  Y. 

BoBiNSON,  Balfh, Baltimore,  Md. 

BoBiNSON,  V.  Gilpin, Media,  Pa. 

BoBSON  Frank  E., Detroit,  Mich. 

BoDGERS,  W.  C, Nashville,  Ark. 

Boelker,  William  G., Providence,  B.  I. 
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Rogers,  Edward  H., New  Haven,  Conn. 

KooERs,  HE?rRY  Wade, Evanston,  111. 

Rogers,  Platt, Denver,  Col. 

Rogers,  Robert  Lyon,     Baltimore,  Md. 

Rogers,  Sauuel  G., Akron,  Ohio. 

Rogers,  SHERM4N  8., Buffalo,  N.Y. 

Rood,  Arthur  K, Grand  Rapids,  Mich. 

Root,  Elihu, ...  New  York,  N.  Y. 

Ropes,  Charles  H., New  York,  N.  Y. 

RoquEMORE,  John  D., Montgomery,  Ala. 

Rose,  U.  M., Little  Rock,  Ark. 

Rosenthal,  Julius, Chicago,  111. 

RosT,  Emile, New  Orleans,  La 

Rule,  Virgil^ St.  Louis,  Mo. 

Runnells,  John  S., Chicago,  111. 

Rusk,  L.  J., Chippewa  Falls,  Wis. 

Russell,  Alfred, Detroit,  Mich. 

Russell,  Charles  T., Mt  Pleasant,  Mich. 

Russell,  Charles  T.,  Jr., Cambridge,  Mass. 

Russell,  Edward  L., Mobile,  Ala. 

Russell,  Henry, Detroit,  Mich. 

Russell,  Isaac  F., New  York,  N.  Y. 

Russell,  Talcott  H., New  Haven,  Conn. 

Sams,  Conway  W., Baltimore,  Md. 

Sanborn,  A.  L., Madison,  Wis. 

Sanborn,  John  B., St.  Paul,  Minn. 

Sandehs,  George  A., Springfield,  IlL 

Sanders,  James  U., Helena,  Mont. 

Sanders,  Wilbur  F., Helena,  Mont. 

Sands,  F.  P.  B., Washington,  D.  C. 

Sai^ford,  Edward  T., Knoxville,  Tenn. 

Sanford,  John  W.  A., Montgomery,  Ala. 

Saulsbury,  Willard, Wilmington,  Del. 

Sawyer,  Alfred  P., Lowell,  Mass. 

Sayler,  Henry  B., Huntington,  Ind. 

Sayler,  John  Ryner, Cincinnati,  Ohio. 

Sayler,  Samuel  M., Huntington,  Ind. 

ScAiFE,  Lauriston  L., Bostou,  Mass. 

ScALLON,  W^iLLiAM, Butte,  Mont. 

ScHOFiELD,  William, Boston,  Mass. 

Schouler,  James, Boston,  Mass. 

ScjoFiELD,  Edwin  L., Stamford,  Conn. 

Scott,  C.  Suydam, Lexington,  Ky. 

Scott,  Frank  H., Chicago,  111. 

Scott,  Henry  W New  York,  N.  Y. 
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SooTT,  Howard  B., Danbury,  Conn. 

Scott,  Bichabd  H., Cheyenne,  Wyo. 

Sjcaman,  William  H., Sheboygan,  Wis. 

Seabl,  Kelly  S., Ithaca,  Mich. 

Seajiles,  Charles  E., Putnam,  Conn. 

Sears,  Philip  H., Boeton,  Mass. 

Seibert,  William  N., New  Bloomfield,  Pa. 

Selden,  John, Washington,  D.  C. 

Sells,  Cato, Vinton,  la. 

Semmes^  Thomas  J., New  Orleans,  La. 

Skwell,  Robert, New  York,  N.  Y. 

Seymour,  George  D.,   . New  Haven,  Conn. 

Seymour,  Henry  H., Buffalo,  N.  Y. 

Shack,  Ferdinand, New  York,  N.  Y. 

Shafroth,  John  F Denver,  Col. 

Shapley,  Bufus  E., Philadelphia,  Pa. 

Shabf,  George  M., Baltimore,  Md. 

Shabtel  John  W., Guthrie,  O.  T. 

Shattuck,  Geobge  O., Boston,  Mass. 

Shaw,  John  M., Minneapolis*  Minn. 

Shaw,  R.  K., • Marietta,  Ohio. 

Shepard,  Chables  E., Seattle,  Wash. 

Shepabd,  Habvey  N., Boston,  Mass. 

Shepabd,  Richabd  6., Salt  Lake  City,  Utah. 

Shepabd,  Sbth, Washington,  D.  C. 

Sherman,  E.  B., .  Chicago,  111. 

Shebwood,  Adiel, St.  Louis,  Mo. 

Shields,  J.  M., Pittsburg,  Pa. 

Shields,  Samuel  G., Knoxville,  Tenn. 

Shipman,  Geobge  M., Belvidere,  N.  J. 

Shibas,  Geobge,  Jr., Pittsburg,  Pa. 

Shibas,  Ouyeb  p., Dubuque,  la. 

Shubtleff,  S.  C Montpelier,  Vt. 

SiMONDS,  W.  E., Hartford,  Conn. 

Simpson,  Alexandeb,  Jb., Philadelphia,  Pa. 

Slaole,  Jacob  F., Pittsburg,  Pa. 

Smead,  a.  D.  B., Carlisle,  Pa. 

Smedes,  John  Mabshall, Cincinnati,  Ohio. 

Smith,  AlexandebL., Toledo,  Ohio. 

Smith,  Alonzo  Gbeene, Indianapolis,  Ind. 

Smith,  Augustine  Coleman, New  York,  N.  Y. 

Smith,  Bevebly  W., Baltimore,  Md. 

Smith,  Burton, Atlanta,  Ga. 

Smith,  Charles  B., Topeka,  Kan. 

Smith,  Charles  W., Indianapolis,  Ind. 
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Smith,  Edwin  Burritt, Chicago,  111. 

Smith,  Edwin  Habvie, Baltimore,  Md. 

Smith,  Frank  J., Chicago,  111. 

Smith,  Franklin  T. Milwaukee,  Wis. 

Smith,  Frederick  A., Chicago,  111. 

Smith,  Harsen  D., Cassapolis,  Mich. 

Smith,  Henry  Hyde, Boston,  Mass. 

Smith,  Hoke, Atlanta,  Ga. 

Smith,  Jeremiah, Cambridge,  Mass. 

Smith,  John  Sabine, New  York,  N.  Y. 

Smith,  Luther  B., Washington,  D.  C. 

Sbhth,  Nelson, New  York,  N.  Y. 

Smith,  Rufus  B., Cincinnati,  Ohio. 

Smith,  Vernon  H., Ionia,  Mich. 

Smith,  Walter  Georob, Philadelphia,  Pa. 

Smith,  W^illis  B.,     Richmond,  Va. 

Smythb,  AuocstinbT., Charleston,  S.  ('. 

Snare,  Jacob, Philadelphia,  Pa. 

Snow,  Alpheus  H., Indianapolis,  Ind. 

Snow,  David  W., Portland,  Me. 

Sommerville,  J.  B., Wheeling,  W.  Va. 

SoPER,  P.  L., Muskogee,  I.  T. 

Spear,  William  T., Warren,  Ohio. 

Sfeir,  Gilbert  M., New  York,  N.  Y. 

Sfence,  Thomas  W., Milwaukee,  Wis. 

Spencer,  Selden  P., St.  Louis,  Mo. 

Spooner,  John  C, Madison,  Wis. 

Spring,  John  L., Lebanon,  N.  H. 

Staake,  William  H., Philadelphia,  Pa. 

Stanton,  Lewis  E., Harifi»rd,  Conn. 

Stark,  Joshua, Milwaukee,  Wis. 

Starr,  Judson, Peoria,  111. 

Starr,  Merritt, Chicago,  111. 

Stellwagen,  Augustus  C., Detroit,  Mich. 

Sterne,  Simon, New  York,  N.  Y. 

Stetson,  Charles  P., Bangor,  Me. 

Stetson,  Francis  Lyndb, New  York,  N.  Y. 

Steuart,  Arthur, Baltimore,  Md. 

Stevens,  Breeze  J., Madison,  Wis. 

Stevens,  Frederick  W., Grand  Rapids,  Mich. 

Stevens,  Hiram  F.,      St.  Paul,  Minn. 

Stevenson,  Archie  M., Denver,  Col. 

Stewart,  W.  F.  Bay York,  Pa. 

Stillman,  Herman  W., Chicago,  111. 

Stillman,  Thomas  E., New  York,  N.  Y. 
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SniXMAN,  WiXTBR  S^ Coancil  BlafB,  la. 

8nixwEix,  James  C, Philadelphia,  Pla. 

SnjisoK,  Frederic  J., Boston,  Mass. 

SrnmB^  John  H., Provideooe,  K.  I. 

Stoevsr,  William  C, Philadelphia,  Pa. 

8tonr,  Henry  L., Looisyille,  Kt. 

Stone,  J.  W., Marquette,  Mich. 

Storry,  Moorfield, Boston,  Mass. 

Storrow,  Jambs  J., Boston,  Mass. 

Storrow,  James  J.,  Jr., Boston,  Mass. 

Stouohton,  a.  B., Philadelphia,  Pa. 

Stratton,  Charles  £., Boston,  Mass. 

Strawbridoe,  William  C, Philadelphia,  Pa. 

Streeter,  Frank  8., Concord,  N.  H. 

Strong,  Edward  W., Cincinnati,  Ohio. 

Stroct,  a.  a., Portland,  Me. 

Strout,  Sewall  C, Portland,  Me, 

Stuart,  Charles  B., Lafayette,  Ind. 

SuDDCTH.  W.  A Louisville,  Ky. 

Sullivan,  John  D., Columbus,  Ohio. 

Sullivan,  W.  V., Oxford,  Miss. 

Sulzberger,  Mayer, Philadelphia,  Pa. 

Sutherland,  George  &, Milwaukee,  Wis. 

Sutherland,  J.  Q., Salt  Lake  City,  Utah. 

Sutton,  Elmer  L.  B., SaultSte.  Marie,  Mich. 

Swain,  Charles  M.,     Philadelphia,  Pa. 

Swan,  Charles  H., Boston,  Mass. 

Swan,  Henry  H., Detroit,  Mich. 

Swan,  William  W., Boston,  Mass. 

SwASBY,  George  R., Boston,  Mass. 

Swift,  Charles  M., Detroit,  Mich. 

Symonds,  Joseph  W., Portland,  Me. 

Tapt,  Elihu  B., Burlington,  Vt 

Tapt,  William  H., Cincinnati,  Ohio. 

Taggart,  Edward, Grand  Rapids,  Mich. 

Taggart,  Rush,     New  York,  N  Y. 

Talcott,  William  E., Cleveland,  Ohio. 

Taussig,  Charles  S., St.  Louis,  Mo. 

Taussig,  James,  .   .   .   .' St.  L<iui9,  Mo. 

Taylor,  John  D., New  York,  N.  Y. 

Taylor,  Joseph  T Philadelphia,  Pa. 

Tayi-or,  R.  Fenwick, Tallahassee,  Fls. 

Taylor,  R.  S., Fort  Wayne,  Ind. 

Taylor,  William  L., Indianapolis,  Ind. 

Teller,  Wii.lard, Denver,  Col. 
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Tekney,  Horace  Kent, Chicago,  III. 

Tenny,  Daniel  K., Chicago,  111. 

Terrell,  William  J.,     Burlington,  N.  J. 

Terry,  George  E., Waterbury.  Conn. 

Thayer,  Amos  M., St  Louis,  Mo. 

Thaykr,  James  Bradley, Cambridge.  Mass. 

Thom,  Alfred  P., Norfolk,  Va. 

Thoman,  Leroy  D Chicago,  111. 

Thomas,  Charles  S., Denver,  Col. 

Thomas,  Sidney  T., Washington,  D.  C. 

Thompson,  Bradley  M., Ann  Arbor,  Mich. 

Thompson,  Daniel  Greenlbaf, New  York,  N.  Y. 

Thompson,  E.  H., Brookhaven,  Miss. 

Thompson,  Seymour  D., St  Louis,  Mo. 

Thorton,  Charles  S., Chicago,  III. 

Thum,  William  Warwick, Louisville,  Ky. 

Thurbbr,  Henry  T., Detroit,  Mich. 

Thurston,  John  M., Omaha,  Neb. 

Thurston,  Wilmabth  H,, Providence,  R  I. 

Tic henor,  Charles  O. Kansas  City,  Mo. 

Tiedeman,  Christopher  G., Brooklyn,  N.  Y. 

Tillinghast,  Jambs, Providence,  R.  I. 

Tillman,  A.  M., Nashville,  Tenn. 

Titus,  H.  L., San  Diego,  Cal. 

Todd,  M.  Hampton, Philadelphia,  Pa. 

Tompkins,  Hamilton  B., New  York,  N.  Y. 

Tompkins,  Henry  B., Atlanta,  Ga. 

Tompkins,  Henry  C, Montgomery,  Ala. 

Townes,  John  C, Austin,  Tex. 

Towns,  Mirabeau  L., Brooklyn,  N.  Y. 

TowNSEND,  Charles  C. Philadelphia,  Pa. 

Townsend,  William  K., New  Haven,  Conn. 

Trabue,  E.  F., Lonisville,  Ky. 

Tracy,  Henry  M., Philadelphia,  Pa. 

Trickett,  William,  | Carlisle,  Pa. 

Trimble,  J.  McD., Kansas  City,  Mo. 

Troup,  James  O., Bowling  Green,  Ohio. 

Trowbridoe,  Luther  S., Detroit,  Mich. 

Tucker,  George  F., Boston,  Mass. 

Tucker,  J.  Randolph, Lexington,  Va. 

TUPPER,  A.  P Middlebury,  Vt. 

Turner,  Herbert  B., New  York,  N.  Y. 

Turner,  Jessk, Van  Buren,  Ark. 

Turner,  W.  J., Milwaukee,  Wis. 

Tyler,  Charles  H., Boston,  Mass. 
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Tylcb,  Morris  F., New  Haven,  Conn. 

Ullman,  FREDimfc, Chicago,  111. 

Urner,  Milton  G., Frederick,  Md. 

Valkntine,  John  K., Philadelphia,  Pa. 

Vanamee,  William, Newburgh,  N.  Y. 

Van  Devamter,  Isaac, .  Marion,  Ind. 

Van  Devanteb,  Wilus Cheyenne,  Wyo. 

Van  Dyke,  George  D., Milwaukee,  Wis. 

Van  Dyke,  William  D., Milwaukee,  Wis. 

Van  Blyck,  George  W., New  York,  N.  Y. 

Van  Vechtbn,  A.  V.  W., New  York,  N.  Y. 

Van  Winkle,  W.  W., Parkersburg,  W.  Va. 

Varnum,  Clark Chicago,  111. 

Vbnable,  Richard  M., Baltimore,  Md. 

Vertrees,  J.  J., Nashville,  Tenn. 

ViEU,  Henry  A., New  York,  N.  Y. 

ViLAP,  Edward  P., Milwaukee,  Wis. 

VocKB,  William, Chicago.  111. 

Vorhbeb,  John  H., Sioux  Falls.  S.  D. 

Vredenburgh,  William  H., Freehold,  N.  J. 

Vroman,  Charles  E., Green  Bay,  Wis. 

Vroom,  Garret  D.  W.  , Trenton,  N.  J. 

Wade,  Decius  S., Helena,  Mont. 

Wade,  M.  J., Iowa  City,  la. 

Waooenbr,  Balie  p., Atchison,  Kan. 

Wagner,  Samuel, Philadelphia,  Pa. 

Wald,  Gustavcs  H., Cincinnati,  Ohio. 

Wales,  Leonard  £., Wilmington,  Del. 

Walker,  Robert  J.  C, Philadelphia.  Pa. 

Wallace,  William,  Jr., Helena,  Mont. 

Wallerstein,  David, Philadelphia,  Pa. 

Walsh,  William  E., Cumberland,  Md. 

Walter,  M.  B., Baltimore,  Md. 

Walton,  Hknry  F., Philadelphia,  Pa. 

Wambaugh,  Eugene, Cambridge,  Mass. 

Wanty,  Gborge  p., Grand  RHpids,  Mich. 

Ward,  Henry  Galbraith, New  York,  N.  Y. 

Ward,  Herbert  H., Wilmington,  Del. 

Ward,  Hugh  C, Kansas  City,  Mo. 

Ware,  Darwin  E., Boston,  Mass. 

Warner,  Donald  T., Salisbury,  Conn. 

Warner,  Joseph  B., Boston,  Mass. 

Warren,  Samuel  D., Boston,  Mass. 

Warrington,  John  W., Cincinnati,  Ohio. 

Warville,  George  W Chicago,  111. 
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Washington,  Wiluam  H., Nashville,  Tenn. 

Waters,  J.  S.  T., Baltimore,  Md. 

Watrous,  George  D., New  Haven,  Conn. 

Watbon,  D.  T  , Pittsburg,  Pa. 

Watts,  Legh  E., Portsmouth,  Va. 

Watts,  Thomas  H.,  . Montgomery,  Ala. 

Wayland,  Francis, New  Uaveo,  Conn. 

Weadock,  Thomas  A.  E., Detroit,  Mich. 

Weaver,  Clement  £., Adrian,  Mich. 

Weaver,  H.  O., Wapello,  la. 

Weaver,  John, Philadelphia,  Pa. 

Webb,  James  H., Hamden,  Conn. 

Webber,  Wilixam  L., Saginaw,  E.  S.,  Mich. 

Websteb,  John  L., Omaha,  Neb. 

Webster,  W.  H., Oconto,  Wis. 

Weeks,  William  B,         Newark,  N.  J. 

Wbgg,  David  S., Chicago,  111. 

Weiss,  Joseph  M., Detroit,  Mich. 

Welch,  Gideon  H., Torringt'»n,  Conn. 

Well,  A.  L., Pittsburg,  Pa. 

Wellman,  Arthur  H., Boston,  .Vlass. 

Wells,  Samuel, Boston,  Mass. 

Wells,  William  H., Detroit,  Mich. 

Weston,  Melville  M., Boston,  Mass. 

Weston  Smith,  R.  D., Boston,  Mass. 

Wetmore,  Edmund, New  York,  N.  Y. 

Wheeleb,  Arthur  Dana, Chicago,  HI. 

Wheeler,  Everett  P., New  York,  N.  Y. 

Wheeler,  George  W., Bridgeport,  Conn. 

Wheeler,  Seth  S., Lima,  Ohio. 

Whelan,  Ralph, Minneapolis,  Minn. 

Whipple,  Sherman  L., Boston,  Mass. 

White,  George, Boston,  Ma&s. 

White,  Henry  C, New  Haven,  Conn. 

White,  Luther, Chicopee,  Mass. 

White,  Peter, Marquette,  Mich. 

White,  Stephen  M., Los  Angeles,  Cal. 

Whitelock,  George, Baltimore,  Md. 

Whittaker,  Edward  G., New  York,  N.  Y. 

Whittaker,  Egbert, Saugerties,  N.  Y. 

WiGMAN,  J.  H.  M., Green  Bay,  Wis 

Wigmore,  John  H., Chicago,  111. 

Wilcox,  Ansley, Buffalo,  N.  Y. 

Wilcox,  W.  F., Deep  River,  Conn. 
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WiLooz,  WiixiAH  A., ScrantoDy  Pa. 

WiLSfi^  Charles  M., Middlebnry,  Yt 

Wilds,  Howabd  Payson, New  York,  N.  Y. 

Wile,  David  J., Chicago,  IlL 

WiLLABD,  Edwabd  N., ScrantOD,  Pa. 

Willabd,  George, Chicago,  111. 

WiLLABD,  Norman  P., Chicago,  111. 

WiLLETT,  Joseph  J., Anniston,  Ala. 

Williams,  Charles  U., Bichmond,  Va. 

Williams,  David  W., Boston,  Mass. 

Williams,  E.  P., Galesburg,  111. 

Williams,  P.  L., Salt  Lake  City,  Utah. 

Williams,  R.  W Tallahassee,  Fla. 

Williams,  Stevenson  A., Bel  Air,  Md. 

Williamson,  James  A., New  York,  N.  Y. 

Williamson,  Samuel  E Cleveland,  Ohio. 

WiLLiSTON,  Samuel, Boston,  Mass. 

WiLLiSTON,  W.  C, Bed  wing,  Minn. 

WiLLsoN,  Augustus  E., Louisville,  Ky. 

Wilmer,  Skip  with, Baltimore,  Md 

Wilson,  Charles  M., .  Grand  Kapids,  Mich. 

Wilson,  F.  A., Bangor,  Me. 

Wilson,  Henry  H., Lincoln,  Neb. 

Wilson,  John  B., Indianapolis,  Ind. 

Wilson,  Nathaniel, Washington,  D.  C. 

Wilson,  Woodrow, Princeton,  N.  J. 

Wiltbank,  William  W., Philadelphia,  Pa. 

Wimbish,  W.  a., Columbus,  Ga. 

WiNDLE,  William  S., West  Chester,  Pa. 

Winkler,  Frederick  C, Milwaukee,  Wis. 

WiNTERNiTZ,  Benjamin  A., New  Castle,  Pa. 

Wise,  John  S., New  York,  N.  Y. 

Withington,  David  L., San  Diego,  Cal. 

WiTHRow,  James  E., St  Louis,  Mo. 

Wolcott,  Edward  O., Denver,  Col. 

WoLFSON,  Joseph  N., New  Orleans,  La. 

WoLLMAN,  Henrt, Eausas  City,  Mo. 

WoLVERTON,  Simon  P.,     Sunbury,  Pa. 

WooDARD^  Charles  F., Bangor,  Me. 

Woodman,  Edward, Portland,  Me. 

Woodruff,  George  M., Litchfield,  Conn. 

Woodruff,  Robert  8.,     Trenton,  N.  J. 

Wood,  Emert  T., Detroit,  Mich. 

Woods,  Charles  A., Marion,  S.  C. 
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Woods,  John  Caktbe  Bbown, Providence,  R.  L 

Woods,  William  A , Indianapolis,  Ind. 

WooLSEY,  Theo.  S New  Hayen.  Conn. 

WooLwoRTH,  James  M., Omaha,  Neb. 

Works,  John  D., Los  Angeles,  Cal. 

WoRTHiNGTON,  WiLLiAM, Cincinnati,  Ohio. 

Wtman,  Henry  A., Boston,  Mass. 

TouNO,  Georoe  B., St.  Pan),  Minn. 

Young,  George  R., Dayton,  Ohio. 

Young,  Henry  E., Charleston,  S.  C. 

Young,  James  I., Pittsburg,  Pa. 


MEMBERS-AUGUST,    1896-1897. 


ALABAMA. 


Harokove,  a.  C, Tuscaloosa. 

London,  Alexander  T., Birmingham. 

McClellan,  Thomas  N,, Montgomeiy. 

BoQUEMOREy  John  D., Montgomery. 

RuasELL,  Edward  L., Mobile. 

Sanford,,  John  W.  A^ Montgomery. 

Tompkins^  Henrt  C, Montgomery. 

WATTSy  Thomas  H., Montgomery. 

W11J.ETT,  Joseph  J., Anniston. 


ARIZONA. 


Ellinwood,  Eyerbtt  £., Flagstaff. 

Herndon,  John  C, Presoott. 


ARKANSAS. 


CocKRiLL,  Sterling  R., Little  Rock. 

Cohn.  M.  M., Little  Rock. 

DcVaLj  Ben.  T Fort  J?mith. 

Horner,  John  J., Helena. 

RoDOEBs,  W.  C, Najahville. 

R0.-E,  U.  M., Little  Rock. 

Turner,  Jesse, Van  Buren. 


CALIFORNIA. 


BoTCE,  John  J., Santa  Barbara. 

Chickering,  W.  H.  , San  Francisco. 

Fuller  George, San  Diego. 

Gibson,  James  A., San  Diego. 

Hatne,  Robert  Y., San  Francisco. 

Monroe,  Charles, Los  Angeles. 

McDonald,  J.  Wade, San  Diego. 

Titus,  H.  L  , San  Diego. 

White,  Stephen  M.; Los  Angeles. 

WiTHiNGTON,  David  L., San  Diego. 

Works,  John  D., San  Diego. 
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COLORADO. 

Bartels,  G.  C Denver. 

Blood,  James  H., Denver. 

Bryaht,  Wm.  H., Denver. 

Butler,  Hdoh, Denver. 

Campbell.  Charles  M.  , Denver. 

Decker,  Westbrook  8., Denver. 

Dines,  Tyson  S., Denver. 

Gast,  Charles  E. Pueblo. 

Hallett,  Moses, Denver. 

Herrinoton,  Cass  E., Deover. 

HoBSON,  Henry  W., Denver. 

HoYT,  Lucius  W Denver. 

Hughes,  Charles  J.,  Jr., Denver. 

LuNT,  Horace  G., Colorado  Springs. 

May,  Henry  R, Denver. 

McIntire,  a.  W., La  Jara. 

O'Donnell,  Thomas  J., Denver. 

RooEEis,  Platt, Denver. 

Shafroth,  John  F., Denver. 

Stevenson,  Archie  M., Denver. 

Teller,  Willard, Denver. 

Thomas,  Charles  S., Denver. 

WoLCOTT,  Elward,  O., Denver. 

CONNECTICUT. 

Arvine,  E.  p., New  Haven. 

Austin,  Leverett  N., Hartford. 

Baldwin,  Simeon  E., New  Haven. 

Bartlbtt,  John,  P New  Britain. 

Beers,  George  E., New  Haven. 

Brewster,  Lyman  D., Danbiuy. 

Briscoe,  Charles  H., Hartford. 

Clark,  James  Gardner, New  Haven. 

CoNANT,  George  A., Hartford. 

CuLy£E^  M.  Eugene, Middletown. 

Curtis,  Julius  B., Stamford. 

Fenn,  Augustus  H., Winchester. 

Fox,  Timothy  J., New  Haven. 

Gager,  Edwin  B., Derby. 

Gross,  Charles  E., Hartford. 

Harrison,  Lynde, New  Haven. 

HuRLBUTT,  J.  Belden, Norwalk. 

Hyde,  William  W., Hartford. 

Kellogg,  Stephen  W., Waterbury. 

Knapp,  Howard  H., Bridgeport 
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CONNECTICUT— Continued. 

Mitchell,  Charles  £. , New  Britain. 

Baykold?,  Edward  V., New  Haven. 

Bobbins,  Edward  D., Hartford. 

BooERS,  Edward  H., New  Haven. 

BussELL,  Talcott  H., New  Haven. 

Scofield,  Edwin  L., Stamford. 

Scott,  Howard  B., Dunbury. 

Searles,  Charles  E. Putnam. 

Seymour,  George  D., New  Haven. 

SiMONDS,  W.  E., Hartford. 

Stanton,  Lewis  E., .  Hartford. 

Terry,  George  E., Waterbury. 

To WNSEND,  William  K.,  .       New  Haven. 

Tyler,  Morris  F., New  Haven. 

Warner,  Donald  T., Salisbury. 

Watrous,  George  D., New  Haven. 

Way  LAND,  Francis, New  Haven. 

Webb,  James  H., .  Hamden. 

Welch,  Gideon  H., Torrington. 

Wheeler,  George  W., Bridgeport 

White,  Henry  C, New  Haven. 

Wilcox,  W.  F., Deep  Biver. 

Woodruff,  George  M., Litchfield. 

WooLSEY,  Theo.  S., New  Haven. 

DELAWABE. 

Bayard,  Thomas  F.| Wilmington. 

Bradford,  Edward  G., Wilmington. 

Evans,  Charles  B., Wilmington. 

Garland,  Spottswood, Wilmington. 

Gray,  George, Wilmington. 

Grubb,  Ignatius  C, Wilmington. 

HiGGiNS,  Anthony, Wilmington. 

Hilles,  William  S., Wilmington. 

Lore,  Charles  B., Wilmington. 

Nicholson,  John  B., Dover. 

Saulsbury,  Willard, Wilmington. 

Wales,  Leonard  E., Wilmington. 

DISTBICT  OF  COLUMBIA. 

Abert  William  Stone, Washington. 

AsHTON  J.  HuBLEY, Washington. 

Baldwin  William  D.,     Washington. 

Batcheller,  George  S., W^ashington. 
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DISTRICT  OF  COLUMBIA.— Continued. 

Berry  Walter  V.  R., Washington. 

Blair,  John  S WaBhington. 

Bond,  S  R., Wvahington. 

Brewer,  David  J., Washington. 

Britton,  Alexander  T., Washington. 

Brown,  Chapin, Washington. 

Brown,  Henry  B Washington. 

Browning,  Frank  T., Washington. 

Carlisle,  Calderon, Washington. 

Cotton,  John  B., Washington. 

Davjs,  Henry  E., Washington. 

Douglass,  John  W.,     .   .   •   ^ Washington. 

Edmonston,  William  £., Washington. 

Fend  ALL,  Reginald, Washington. 

Foster  Charles  E., Washington. 

FuLLERTON,  JosEPH  S., Washington. 

Garland,  Augustus  H., Washington. 

Garnett,  Henry  Wise, "Washington. 

Hagner,  Alexander  B., Washington. 

Hagner,  Randall, Washington. 

Hamilton,  George  Earnest, Washington. 

Hayden,  J  amis  H., Washington. 

Henderson,  J.  B., Washington. 

Mine,  Lemon  G., Washington. 

King,  George  A., Washington. 

Lambert,  Tai^lmadge  A., Washington. 

Lancaster,  Charles  C, Washington. 

Larner,  John  B., Washington. 

Lee,  Blair, ; W^ashington. 

Lbighton,  Benjamin  F., •  Washington. 

Lewis,  R.  Byrd, W^ashington. 

Maddox,  Samuel^ Washington. 

Meloy,  William  A., Washington. 

Miller,  William  J., Washington. 

Morris,  M.  F., Washington. 

Morse,  A.  Porter, W^ashington. 

McCammon,  Joseph  K., W^ashington. 

McKnioht,  David  A., Washington. 

Needham,  Charles  W., Washington. 

Page,  Thomas  Nelson, Washington. 

Payne,  James  G., ■.   .    .   .Washington. 

Reeve,  Felix  A., Washington. 

Sands,  F.  P.  B., Washington. 
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DISTRICT  OF  CX)LUMBIA.— ContinuecL 

Selden,  John, •   •   •  Washingrton. 

SHEPA&Dy  Seth, Washington. 

Smith,  Luther  B., Washington. 

ThoicaSi  Sidney  T., Washington. 

Wilson,  Nathaniel, Washington. 

FLORIDA. 

Avert,  John  C, Pensacola. 

Blount,  William  A., Pensacola. 

LiDDON,  Benjamin  S., Marianna. 

Massey,  Louis  C, Orlando. 

Ranet,  George  P., Tallahassee. 

Rinehart,  CD., Jacksonville. 

Taylor,  R.  Fen  wick, Tallahassee. 

Williams,  R  W., Tallahassee. 

GEORGIA. 

Abbott,  B.  F., Atlanta. 

Adams,  Samuel  B., Savannah. 

Akin,  John  W., Cartersville. 

Barrow,  Pops, Savannah. 

Bartlett,  Charles  L., Macon. 

Charlton,  Walter  G., Savannah. 

Crovatt,  a.  J., Brunswick. 

Cumminq,  Joseph  B^ Augusta. 

Cunningham,  Henry  C, Savannah. 

DbLacy,  John  F^ Eastman. 

DuBiONON,  Fleming  G., Savannah. 

Erwin,  R.  G., Savannah. 

Falligant,  Robert, Savannah. 

Garrard,  William, Savannah. 

Hammond,  N.  J., Atlanta. 

Hill,  Walter  B., Maoon. 

Lawton,  Alexander  R.,  Jr., Savannah. 

Leaken,  William  R., Savannah. 

Mackall,  William  W., Savannah. 

Meldrim,  p.  W., Savannah. 

Mercer,  George  A., Savannah. 

Miller,  Frank  H., Augusta. 

Miller,  William  K., Augusta. 

Newman,  Emile, Savannah. 

Nichoi^son,  John,  Jr., Savannah. 

Owens,  George  W., Savannah. 

10 
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GEORGIA.— Coutinued. 

Smith,  Burton Atlanta. 

Smith,  Hoks, Atlanta. 

Tompkins,  Henby  B., Atlanta. 

WiMBiSH,  W.  A., Columbus. 

IDAHO. 

Gregory,  Henry  Stuart, Wallace. 

ILLINOIS. 

Aldrich,  Charles  H., Chicago 

Altgeld,  John  P., Chicago 

Andrews,  James  D., Chicago 

Ayer,  B.  F., Chicago 

Baldwin,  Robert  R., Chicago 

Bancroft,  Edgar  A., Chicago 

Banning,  Ephraim, Chicago 

Barrett,  Elmer  E., Chicago 

Beach,  Charles  F.,  Jr., Chicago 

Beach,  Myron  H., Chicago 

Beale,  William  G., Chicago 

BoNNEY,  C.  C, Chicago 

BoYESEN,  IsGOLP  K., Chicago 

Bradwell,  James  B., Chicago 

Brown.  Taylor  E., Chicago 

Burnham.  Telford, Chicago 

BuRRY,  William  S., Chicago 

Burton,  Robert  A., Chicago 

Callahan,  Ethelbert, Robinson 

Cass,  George  W., Chicago 

Cate,  Albion, Chicago 

Chancellor,  Justus, Chicago 

Colby,  Francis  T Chicago 

Cooper,  John  S Chicago 

Crawford,  Andrew, Chicago 

Curtis,  Russell  H., Chicago 

Daniels,  Francis  B., Chicago 

Dent,  Thomas, Chicago 

Dunham,  Charles, Geneaeo 

Eastman,  Sidney  C, Chicago 

Ennis,  Alfred, Chicago 

Fentress,  James, Chicago 

Field,  Heman  H., Chicago 

Flower,  James  M., Chicago 

Gartside,  John  M., Chicago 


MEMBERS.  14T 


CLLIXOIS.— CoDtinned. 


JoKK Chioign. 

Grbgort,  Stkphxk  S^ Chictgo. 

Haxixvk,  Johk  H. Chica^ 

Hasdixg,  Chart.kb  F.» Chictgo. 

Harlan,  Jamk  &, Chicago. 

Harrimak,  £dward  Avert, C^hicago. 

HcBARD,  Fredkric  8., Chicago, 

HoLDOM,  jBasE, Chicago. 

Hurd^  Habtet  K, Chicago. 

IsHAM,  Edward  S., Chicago. 

Isham,  Pierrefomt, Chicago. 

Jenkins,  Robert  £., Chicago. 

Jewett,  John  N., Chicago. 

KiLDUFF,  BiCHARD  G., Chicago. 

Eretzinoer,  George  W., Chicago. 

Lackner,  Francis, Chicago. 

XiBE,  Blewett, Chicago. 

Levinson,  S.  O., Chicago. 

Lowden,  Frank  O., Chicago. 

Mack,  Juuan  W., Chicago. 

Manning,  Wiluam  J., (liicago. 

Martin,  Horace  H., Chicago. 

Martyn,  Chauncey  W., Chicago. 

Mather,  Bobert, Chicago. 

Miller,  John  S., ('hioago. 

Moses,  Adolph, Chicago.    . 

Palmer,  John  M., Springfield. 

Parkinson,  Bobert  H., Chicago. 

Peck,  George  B., (-hicago. 

Pingrey,  D.  H., Bloomington. 

PoLLASKY,  Marcus, Chicago. 

Poole,  C.  Clarence, Chicago. 

Prussing,  Eugene  E., Chicago. 

Baymond,  James  H., Chicago. 

Bebcy,  Curtis  H., Chicago. 

Bichberg,  John  C, Chicago. 

BiNAKER,  John  I., Carlinville. 

Bobbins,  Henry  8., Chicago. 

BoGERs,  Henry  Wade, Evanston. 

Bosenthal,  Julius, Chicago. 

BuNNELLs,  John  S.,  .   .   . Chicago. 

-Sandebs,  George  A., Springfield. 

Scott,  Frank  H., Chicago. 

■Sherman,  E.  B., Chicago. 
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ILLINOIS.— Continued. 

Smith»  Edwin  Burbitt, Chicago. 

Smith,  Fbank  J., Chicago. 

Smith,  Frederick  A., Chicago. 

Starr,  Judson, Peoria. 

Starr,  Mbrritt, Chicago. 

Stillman,  Herman  W., Chicago. 

Tjcnney,  Horace  Kent, Chicago. 

Tennt,  Daniel  K., Chicago. 

Thoman,  Leroy  D., Chicago. 

Thorton,  Charles  S., Chicago. 

Ullman,  Frederic, Chicago. 

Varnum,  Clark, Chicago. 

VocKE,  William, Chicago. 

Warville,  George  W., Chicago. 

Weoq,  David  S., Chicago. 

Wheeler,  Arthur  Dana, Chicago. 

Wiomore,  John  H., Chicago. 

Wile,  David  J., Chicago. 

Willard,  Geor(4E, Chicago. 

WiLLARD,  Norman  P., Chicago. 

Williams,  E.  P., Galesbui^g. 

INDIAN  TERRITORY. 

McLouD,  J.  W., South  McAlester* 

Soper,  p.  L., Muskogee. 

INDIANA. 

Baker,  Albert, Indianapolis. 

Beauchamp,  Robert  B., Tipton. 

Brown,  Edoar  A.,    .    .       Indianapolis. 

Butler,  Noble  C, Indianapolis. 

Carson,  John  F., Indianapolis. 

Chambers,  Smiley  N., Indianapolis. 

Davis,  Sydney  B., Terre  Haute. 

Duncan,  John  S., Indianapolis. 

Dye,  John  T  , Indianapolis. 

Elliott,  Byron  K., Indianapolis. 

Elliott,  William  F., Indianapolis. 

Fairbanks,  Chas.  W., Indianapolis. 

Finch,  John  A., Indianapolis. 

Fishback,  W.  p., Indianapolis. 

Frey,  Philip  W., Evansville. 

Harrison,  Benjamin, Indianapolis. 

Herod,  William  Pirtle, Indianapolis. 


MBMBBRS.  149 


INDIANA.— Continued. 


HoLTZMAN,  John  W., Indianapolis. 

Jameson,  Oyid  B., Indianapolis. 

Eern,  John  W., Indianapolis. 

KoRBLT,  Chables  A., Indianapolis. 

Montoomeby,  Osoab  H., f^eymour. 

MooRES,  Chables  W., Indianapolis. 

MooBES,  Mebbill, lodianapolis. 

MoBBis,  Nathan, Indianapolis. 

McBride,  Robebt  W., Indianapolis. 

Newberoeb,  Louis, Indianapolis. 

OoLESBES,  RoLLA  B., Indianapolis. 

Penfibld,  W.  L., Auburn. 

Pickens,  SamttelO., Indianapolis. 

Pickens,  William  A., Indianapolis. 

Reinhabd^GeoboeL., Indianapolis. 

Satleb,  Henby  B., Huntington. 

Sayleb,  SAMT7EL  M., Huntingtou. 

Smith,  Alohzo  Gbeene, Indianapolis. 

Smith,  Chables  W., Indianapolis. 

Snow,  Alpheus  H., Indianapolis. 

Stuabt,  Chables  B., Lafayette. 

Taylob,  R.  S., Fort  Wayne. 

Taylob,  William  L., Indianapolis. 

Van  Devanteb,  Isaac, Marion. 

Wilson,  John  R., Indianapolis. 

Woods,  William  A., Indianapolis. 


IOWA. 


Cliggett,  John, Mason  City. 

Cole,  Chesteb  C, Des  Moines. 

Cbaig,  John  E., Keokuk. 

Cummins,  A.  B Des  Moines. 

Davis,  James  C, .  Keokuk. 

Day,  James  G., Des  Moines. 

Deeby,  John, ....  Dubuque. 

Duncombe,  John  F Fort  Dodge. 

Quebnsey,  Nathaniel  T., Des  Moines. 

Kean,  L.  M., Sious  City. 

KiNNE,  L.  G., .    .  Des  Moines. 

LoNGUEViLLE,  J,  C, Dubuque. 

Mabkley,  J.  E.  E., Mason  City. 

MoFPiT,  John  T., Tipton. 

McCabthy,  J.  J. , Dubuque. 
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IOWA.— Continued. 

McClaik,  Emlin, Iowa  Citj. 

MoCoKLOGUE,  James  H Maaon  City. 

McCraby,  A.  J., Keokuk. 

Selub,  Cato, Vinton. 

Shiras,  Outer  P.^ Dubuque. 

Stillman,  Walter  S., Council  Bluflb.. 

Wade,  M.  J., Iowa  City. 

Weaver,  H.  O., Wapello. 

KANSAS. 

Garver,  T.  F. Salina. 

GiLLPATRicK,  J.  H Leaven worthv 

Gleed,  Charles  S. Topeka. 

MiLLiKEN,  John  D., McPheraon. 

Perrt,  William  C, Fort  Scott 

Smith,  Charles  B., Topeka. 

Waggener,  Balie  p., Atchison. 

KENTUCKY. 

Baskin,  John  B, Louisvilla 

Bodley,  Temple, Louisville. 

Bruce,  Helm, Louisville. 

Davie,  George  M., Louisville. 

GoEBEL,  William, Covington. 

Harris,  W.  O., Louisville. 

Helm,  James  P., Louisville. 

Hendrick,  W.  J., Frankfort. 

Macpherson,  Ernest, Louisville. 

Morton,  J.  B., Lexington. 

McDermott,  Edward  J., Louisville. 

PiRTLE,  Jameb  S., Louisville. 

Scott,  C.  Suydam, Lexington. 

Stone,  Henrt  L., Louisville. 

SuDDUTH,  W.  A., Louisville. 

Thum,  William  Warwick, Louisville. 

Trabue,  E.  F. Louisville. 

WiLLSON,  Augustus  E., Louisville. 

LOUISIANA. 

Alexander,  Taliaferro, Shreveport 

Benedict,  W.  S., New  Orleans* 

Breaux,  G.  a., New  Orleans. 

Brice,  Albert  G.,     New  Orleans^ 
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Dart,  Hsnbt  P. , New  Orleans. 

DssfAaKEy  GsoBGE^ New  Orleans. 

DSN^RB,  Walter  D., New  Orleans. 

Farbar,  Edgar  H., New  Orleans. 

FoRHAN,  Bbnjamik  Rico, New  Orleans. 

Hall,  Harrt  H., New  Orleans. 

Hart,  W.  O New  Orleans. 

Howe,  William  Wirt, New  Orleans. 

HuHT,  Carlbton, New  Orleans. 

Eernah,  Thomas  J., Baton  Rouge. 

Kruttschnitt,  Ernest  B.,     New  Orleans. 

LEoisNDRE,  James, New  Orleans. 

Marr,  Robert  H.,  Jr., New  Orleans. 

Merrick,  Edwin  T., New  Orleans. 

Merrick,  Edwin  T.,  Jr., New  Orleans. 

McCaleb,  K  Howard, New  Orleans. 

McGlosket,  Bernard, New  Orleans. 

RosT,  Emile New  Orleans. 

Sbmmes^  Thomas  J., New  Orleans. 

WoLFSON,  Joseph  N., New  Orleans. 


MAINE. 


Appleton,  Frederick  H., Bangor. 

Belcher,  S.  Clifford, Farmington. 

Bird,  George  E., Portland. 

Cook,  Charles  Sumner, Portland. 

Emery,  Lucillius  A., Ellsworth. 

Hale,  Clarence, Portland. 

Hamlin,  Charles, Bangor. 

Hamlin,  Hannibal  E., Ellsworth. 

Haskell,  Thomas  H., Portland. 

HiGGiNS,  Frank  M., Limerick. 

LdBBT,  Charles  F., Portland. 

Locke,  Joseph  A., Portland. 

Peters,  John  A., Bangor. 

Snow,  David  W., Portland. 

Stetson,  Charles  P., Bangor. 

Strout,  a.  a., Portland- 

Strout,  Sewall  C, Portland. 

Symonds,  Joseph  W., Portland. 

Wilson,  F.  A., Bangor. 

Woodard,  Charles  F., Bangor. 

Woodman,  Edward, Portland. 
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MARYLAND. 

Albert,  Kichabd  S., Baltimore. 

Alexanbsr,  Julian  J., Baltimore. 

Bernard,  Richard, Baltimore. 

Bonaparte,  Charles  J., Baltimore. 

Brantly,  William  T., Baltimore. 

CowEN,  John  K., Baltimore. 

Cross,  £.  J.  D., Baltimore. 

DoNALDBON,  JoHN  J., Baltimore. 

FiBHER,  William  A., Baltimore. 

Gans,  Edoar  H., Baltimore. 

Gregq,  Maurice, Baltimore. 

Hall,  Thomas  W., Baltimore. 

Hablan,  Henry  D., Baltimore. 

Henderson,  Robert  R., Cumberland. 

Hinkley,  John Baltimore. 

HuoHEP,  Thomas, Baltimore. 

Knott,  A.  Leo, Baltimore. 

Marbury,  William  L., Baltimore. 

Mason,  John  T.  (John  T.  Masok,  R.),    ....  Baltimore. 

Maynadier,  George  Y.,     Bel  Air. 

Morris,  Thomas  J., Baltimore. 

MuLLiN,  Michael  A., Baltimore. 

Phelps,  Charles  E., Baltimore. 

Robinson.  Ralph, Baltimore. 

Rogers,  Robert  Lyon Baltimore. 

Sams,  Conway  W., Baltimore. 

Sharp,  George  M., Baltimore. 

Smith,  Beverly  W., Baltimore. 

Smith,  Edwin  Harvie, Baltimore. 

Steuart,  Arthur, Baltimore. 

Urneb,  Milton  G., Frederick. 

Venable,  Richard  M., Baltimore. 

Walsh,  William  E., Cumberland. 

Walter,  M.  R., Baltimore. 

Waters,  J.  S.  T., Baltimore. 

Whitelock,  George, Baltimore. 

Williams,  Stevenson  A., Bel  Air. 

WiLMER,  Skipwith, Baltimore. 

MASSACHUSETTS. 

Adams,  Walter, So.  Framingham. 

Albebs,  Homer, Boston. 

Allen,  Frank  D., Boston. 

Allen,  M.  T., Boston. 
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Ames,  James  Barr, Cambridge. 

Anderson,  George  W., Boston. 

Appleton,  John  H.,     Boston. 

Bancroft,  Solon, Boston. 

Beale,  Joseph  Henry, Cambridge. 

Bell,  C.  U.,     Lawrence. 

Bennett,  Edmund  H.,  .   .    . Taunton. 

Bennett,  S.  C, Boston. 

Bioelow,  Melville  M., Boston. 

Brandeis,  Louis  D., Boston. 

Brooks,  Francis  A., Boston. 

BcLLocK,  A.  G., Worcester. 

BuMPUB,  Everett  C, Boston. 

■Carver,  Eugene  P., Boston. 

Champlin,  Edoar  B., Boston. 

Chandler,  Alfred  D., Boston. 

•Clapp,  Robert  P., Lexington. 

Clark,  LB., Boston. 

Clifford,  Charles  W., New  Bedford. 

Collins,  Patrick  A., Boston. 

Coolidge,  Willllm  H., Boston. 

Copeland,  Alfred  M., Springfield. 

Corcoran,  John  W., Boston. 

-Cotter,  James  £., Boston. 

Crapo,  William  W., New  Bedford. 

Crocker,  George  G Boston. 

Ounninoham,  Frederio, Boston. 

Dabnet,  L.  S., Boston. 

Dana,  William  8., Tumer^s  Falls. 

Davis,  John, Lowell. 

Davis,  Simon, Boston. 

Dean,  Benjamin, South  Boston. 

Dickinson,  M.  F.,  Jr., Boston. 

DiLLAWAY,  W.  E.  L., Boston. 

Dodge,  Frederic, Boston. 

Drew,  C.  H., Boston. 

Elder,  Samuel  J., Boston. 

Emery,  Woodward, Cambridge. 

Endicott,  Wm.  C Salem. 

Ernst,  George  A.  O., Boston. 

Estabrook,  George  W Boston. 

Everett,  William, Quincy. 

Fall,  George  Howard, Boston. 

Fish,  Frederick  P.,  .... Boston. 
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Foster,  Alfred  D., Boston. 

FobTER,  Beginald, BoBton. 

French,  William  B., Boston. 

Fuller,  Horace  W., Boston. 

Gallagher,  Charles  T., Boston. 

Gargan,  Thomas  J., Bcston. 

Goodwin,  Frank, Boston. 

Gray,  John  C, Boston. 

Hale»  George  S., Boston. 

Hall,  Bordman, Boston. 

Hammond,  John  C, Northampton. 

Hemenwat,  Alfred, Boston. 

Hemenway,  George  L.  , Hopkinton. 

Hooper,  Arthur  W., Boston. 

HoPKiNP,  W.  S.  B., Worcester. 

Howe,  Elmer  P., Boston. 

Hunt,  Freeman, Boston. 

HuRLBUTT,  Henry  F., Lynn. 

Jennings^  Andrew  J., Fall  Biver. 

Johnson,  Benjamin  N., Boston. 

Jones,  Leonard  A., Boston. 

Keith,  Ira  B., .Lynn. 

Kellen,  William  V., Boston. 

Kennedy,  John  C, Boston. 

Ladd,  Babson  S., Boston. 

Ladd,  Nath.  W., Boston. 

Lamb,  Samuel  O., Greenfield. 

Lowell,  John, Boston. 

Morse,  Godfrey, Boston. 

Morse,  Robert  M., Boston. 

MuNROE,  William  A., Boston. 

Myers,  James  J. Boston. 

McEvoy,  John  W., Lowell. 

Olney,  Bichard, Boston. 

Parker,  Edmund  M., Boston. 

Paul,  Frank, Boston. 

Payson,  Edward  P., Boston. 

Proctor,  Thomas  W., Boston. 

Putnam,  Henry  W., Boston. 

Banney,  Fletcher, Boston. 

Beno,  Conrad,  ...       Boston. 

Bichardson,  George  F., .  Lowell. 

BicHARDSON,  James  B.,     . Boston. 

Bichardson,  W.  K., Boston. 
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Roberts,  Geoboe  L., Boston. 

BussELL,  Charles  T.,  Jr., Cambridge. 

Sawteb,  Alfred  P., Lowell. 

ScAiFE,  Laubiston  L., BoBton. 

ScHOFiELD,  William,   ...      Boston. 

ScHOULER,  James, Boston. 

Seabs,  Philip  U., Boston. 

Shattuck,  Geobqb  O • .   .   .   .  Boston. 

Shepabd,  Harvey  N  , Boston. 

Smith,  Henbt  Hyde, Boston. 

Smith,  Jebemiah, Cambridge.. 

Stimson,  Frbderic  J., Boston. 

Storey,  Moorfield, Boston. 

Storrow,  James  J., Boston. 

Storrow,  James  J.,  Jr., Boston. 

Stratton,  Charles  E., Boston. 

Swan,  Charles  H., Boston. 

Swan,  William  W., Boston. 

SwASEY,  Georob  B., Boston. 

Thayer,  James  Bradley, Cambridge; 

Tucker,  Georqe  F., Boston. 

Tyler,  Charles  H., Boston. 

Wambauoh,  Eugene Cambridge; 

Ware,  Darwin  E., Boston. 

Warner,  Joseph  B., Boston. 

Warren,  Samuel  D., Boston. 

Wellman,  Arthur  H., Boston. 

Wells,  Samuel, Boston. 

Weston,  Melville  M., Boston. 

Weston-Smith,  R.  D., Boston. 

Whipple,  Sherman  L., Boston. 

White,  George, Boston. 

White,  Luther, Chicopee. 

Williams,  David  W., Boston. 

Williston,  Samuel, Boston. 

Wyman,  Henry  A., Boston. 

MICHIGAN. 

Aldrich,  Frederick  A., Cadillac. 

Anqell,  Alexis  C, ....  Detroit. 

Atkinson,  CBrien  J., Port  Huron- 

Baker,  Frederick  A, Detroit. 

Baker,  Herbert  L., Detroit. 
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MICHIGAN.— Continued. 

Baldwin,  Augustus  C, Pontiac. 

Ball,  Dan.  H., Marquette. 

Barbour,  Levi  L., Detroit. 

Barry,  £dmcnd  D., Grand  Rapids. 

Bates,  George  W Detroit. 

Beardaley,  Carlton  A., Detroit. 

Beaumont,  John  W., Detroit. 

BissELL,  John  H.; Detroit. 

BouDEBCAN,  Dallas, Kalamazoo. 

Bo  WEN,  Herbert,      Detroit 

BoYNTON,  Herbert  EL, Detroit. 

Brennan,  Michael, Detroit. 

Butterfield,  Roqeb  W., Grand  Rapids. 

Campbell,  Charles  H., Detroit. 

Campbell,  Henry  M., Detroit 

Carpenter,  William  L., Detroit 

Chadbourne,  Thomas  L., Houghton. 

Champlin,  John  W., Grand  Rapids. 

Cheever,  Noah  W Ann  Arbor. 

CoNELY,  Edwin  F., Detroit 

Conely,  John  D., Detroit. 

CooLEY,  Edgar  A., Bay  City. 

CooLEY,  Thomas  M.  , Ann  Arbor. 

CowLEs,  Israel  T., Detroit 

Crane,  Albert Grand  Rapids. 

Crocker,  T.  M.,     Port  Huron. 

CuTCHEON,  Sullivan  M., Detroit 

Denison,  Arthur  C, Grand  Rapids. 

Dickinson,  Don  M., Detroit. 

Douglas,  Samuel  T., Detroit. 

Douglas,  Samuel  T.,  2nd, Detroit. 

Draper,  Charles, Pontiac. 

Driggs,  Frederick  E., Detroit. 

DuFFiELD,  Henry  M., Detroit 

DuRAND,  Lorenzo  T., Saginaw,  E.  S. 

Eldredge,  J.  B., Mt.  Clemens. 

Fellows,  Grant, Hudson. 

FitzGerald,  John  C, Grand  Rapids. 

Fletcher,  Niram  A., Grand  Rapids. 

Geer,  Harrison, Detroit. 

Gott,  Edward  A., Detroit 

Oriffin,  Levi  T., Detroit 

Hall,  Edmund, Detroit. 
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Hali^abat,  Georqe  E., Detroit. 

Uanchett,  Benton, Saginaw,  W.  8, 

Habmon,  Henrt  a. .  Detroit. 

Harsha,  Walter  S., Detroit. 

Hatch,  Hebshbl  H., Detroit. 

Hayden,  Qeoroe,         Ishpeming. 

Hopkins,  Georqe  H., Detroit. 

HoBBiER,  Georqe  S., Detroit. 

Howell,  Andrew, Detroit 

HoYT,  Hiram  J., Muskegon. 

Jacokes,  James  A., Pontiac. 

January,  William  L., Detroit. 

Jerome,  Thomas  Spencer, Detroit. 

Eeeney,  Willard  F., Grand  Rapids.. 

Kelly,  Ronald, Detroit. 

Kent,  Chahles  A., Detroit. 

EiNQSLEY,  Willard, Grand  Rapids. 

Kinney  Edward  D., Ann  Arbor. 

Kleinhaus,  Jacob, Grand  Rapids. 

Knappen,  Loyal  E., Grand  Rapids^ 

Knowlton,  Jerome  C, Ann  Arbor. 

Latham,  Charles  K., Detroit. 

Lee,  Jay  P., Lansing. 

LiQHTNER,  Clarence  A., Detroit 

Lodge,  Frank  T., Detroit 

LoTHROP,  Georue  H., Detroit 

Mechem,  Floyd  R., Ann  Arbor. 

Meddaugh,  Elijah  W., Detroit. 

Montgomery,  Martin  V Lansing. 

Montgomery,  Richard  A., Lansing. 

Montgomery,  Robert  M., Lansing. 

Moore,  William  A., Detroit. 

Moore,  William  V., Detroit. 

McDonald,  Charles  S., Detroit. 

McGarry,  Thomas  F., Grand  Rapids. 

McMillan,  James  H., Detroit. 

Norris,  Mark, Grand  Rapids. 

O'Brien,  Thomas  J Grand  Rapids. 

Parkhurst,  John  G., Coldwaler. 

Patterson,  John  C, Marshall. 

Patterson,  John  H., Pontiac. 

Pendleton,  Edward  W., Detroit 

Phelps,  Ralph,  Jr., Detroit 

Pond,  Ashley, Detroit. 


158  AMERICAN   BAR  ASSOCIATION. 

MICHIGAN.— Continued. 

Post,  Hoyt, Detroit. 

Ra^dford,  Georqe  W., Detroit. 

Raymond,  Alokzo  C, Detroit 

BoBSON  Frank  £., Detroit. 

Rood,  Arthur  R., Grand  Bapids. 

BussELL,  Alfred, Detroit. 

BussELL,  Charles  T., Mt.  Pleasant. 

BussELL,  Henry, Detroit. 

Searl,  Kelly  S., Ithaca. 

Smith,  Harsen  D., Caasapolis. 

Smith,  Vernon  H., louia. 

Stellwagen,  Augustus  C, Detroit 

Stevens,  Frederick  W., Grand  Bapids. 

Stone,  J.  W., Marquette. 

Sutton,  Elmer  L.  £., Sault  Ste.  Marie. 

Swan,  Henry  H., Detroit 

•Swift,  Charles  M., Detroit. 

Taggart,  Edward, Grand  Bapida. 

Thompson,  Bradley  M., Ann  Arbor. 

Thurber,  Henry  T Detroit 

Trowbridge,  Luther  S., Detroit. 

Wanty,  George  P., Grand  Bapids. 

We  a  DOCK,  Thomas  A.  E., Detroit. 

Weaver,  Clement  E., Adrian. 

Webber,  William  L., Saginaw,  E.  S. 

Weiss,  Joseph  M., Detroit 

Wells,  William  H., Detroit. 

White,  Peter, Marquette. 

WiuoN,  Charles  M., Grand  Bapids. 

Wood,  Emery  T., Detroit 

MINNESOTA. 

Cohen,  Emanuel, Minneapolis. 

Flandrau,  Charles  E., St.  Paul. 

Hahn,  William  J., Minneapolis. 

Hammons,  Everett,     Anoka. 

Kitchel,  Stanley  B., Minneapolis. 

Sanborn,  John  B., St  Paul. 

Shaw,  John  M., Minneapolis. 

Stevens,  Hiram  F., St.  Paul. 

Whelan,  Balph, Minneapolis. 

WiLLiSTON,  W.  C, Bedwing. 

Young,  George  B., St.  Paul. 
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MISSISSIPPI. 


Bowers,  E.  J., Bay  St.  Louis. 

Hill,  B.  A., Oxford. 

HowRT,  Charlies  B., Oxford. 

Sullivan,  W.  V., Oxford. 

ThoacpsoNi  R.  H., Brookhaven. 


:MI8S0URI. 


Allen,  Charles  Claflik St.  Louis. 

Ashley,  Henrt  D., Kansas  City. 

B4KEWELL,  Paul, St.  Louis. 

Ball,  R.  £., Kansas  City. 

Barclay,  Shepard, Jefferson  City. 

Blair,  Albert, St.  Louis. 

Blair,  James  L., St.  Louis. 

Bond,  Henry  W., St.  Louis. 

Broadhead  James  O., St.  Louis. 

Christie,  Harvey  L., St.  Louis. 

€ochrah,  Alexander  G., St.  Louis. 

CosTE,  Paul  F., St.  Louis. 

OuRTis,  William  S., St.  Louis. 

Dean,  0.  H-, Kansas  City. 

I>OBSON,  Charles  L., Kansas  City. 

Donaldson,  William  R., St.  Louis. 

Douglas,  Walter  B., St.  Louis. 

Eliot,  Edward  C, St.  Louis. 

FiNKELNBURO,  G.  A., St.  Louis. 

FissE,  William  E., St.  Louis. 

Fowler,  A.  C, St.  Louis. 

Gantt,  James  B« Jefferson  City. 

Gibson,  James, Kansas  City. 

Hagbrman,  Frank, Kansas  City. 

Hagbrman,  Jambb, St  Louis. 

Harkless,  James  H., Kansas  City. 

Hitchcock,  Henry, St.  Louis. 

Hoi/MES,  Daniel  B., Kansas  City. 

JuDSON,  Frederick  N., St.  Louis. 

Karnes,  J.  y.  C, Kansas  City. 

Kehr,  Edward  C, St.  Louis. 

Kenna,  Edward  D., St.  Louis. 

Krauthoff,  L.  C, • Kansas  City. 

Ladd,  Sanford  B., Kansas  City. 

Lathrop,  Gardiner, Kansas  City 

Lawson,  John  D., Columbia. 

Lee,  Arthur,     St.  Louis. 
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MISSOURI.— Continued. 

Lewis,  James  M., St.  Lonis. 

LlONBERGER,  ISAAO  H., St.  Louis. 

Madill,  George  A., St.  Louis. 

McKeighan,  John  E., St.  Louis. 

McLeod,  W.  D., Kansas  City. 

Nagel,  Charles, St.  Louis. 

Noble,  John  W., St.  Louis. 

OrroFY,  L.  Frank, St.  Louis. 

Pratt,  Wallace, Kansas  City. 

BiCHARns,  Eben, St  Louis. 

Rule,  Virgil, St.  Louis. 

Sherwood,  Adiel, St.  Louis. 

Spencer,  Seldbn  P., St.  Louis. 

Taussig,  Charles  S., St.  Louis. 

Taussig,  James, St.  Louis. 

Thayer,  Amos  M., St.  Louis. 

Thompoon,  Seymour  D., St.  Louis. 

Tichenor,  Charles  O., Kansas  City. 

Trimble,  J.  McD., Kansas  City. 

Ward,  Hugh  C, Kansas  City. 

WiTHRow,  James  E., St  Louis. 

WoLLMAN,  Henry, Kansas  City. 

MONTANA. 

CoRBETT,  Frank  E.,  . Butte. 

Cotter,  John  W.,      Butte. 

Dixon,  William  W., Butte. 

McHatton,  John  J., Butte. 

Sanders,  James  U., ,  .   .   .  Helena. 

Sanders,  Wilbur  F., Helena. 

ScALLON,  William, Butte. 

Wade,  Decius  S., Helena. 

W^ALLACE,  William,  Jr., Helena. 

NEBRASKA. 

Ames,  John  IL, Lincoln. 

CowiN,  J.  C, Omaha. 

Greene,  Charles  J., Omaha. 

Harwood,  N.  S., Lincoln. 

Manderson,  Charles  B., Omaha. 

Patrick,  Robert  W., Omaha. 

Thurston,  John  M., Omaha. 

Webster,  John  L., Omaha. 

Wilson,  Henry  H., Lincoln. 

Wool  worth,  Jamfs  M., Omaha. 
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NEW  HAMPSHIRK 


Albin,  John  H., Concord. 

Athertok,  Henby  B., Nashua. 

Bailet,  Wiixiam  W.,      Nashua. 

BiNOHAM,  Habry,     Littleton. 

BxTBLEiQH,  Alvin, Plymouth. 

BxTBNHAM,  Henby  E., Manchester. 

Burks,  Charles  H., Wilton. 

Chase,  Ira  A., Bristol. 

Colby,  James  F., Hanover. 

Cross,  Dayid, Manchester. 

Eastman,  Samuel  C, Concord. 

Fellows,  Joseph  W., Manchester. 

Pabsons,  Frank  N., Franklin. 

Spbino,  John  L., Lebanon. 

Stbeeteb,  Frank  S., Concord. 

NEW  JERSEY. 

Allen,  Robert,  Jr., Red  Bank. 

Applegate,  John  S., Red  Bank. 

Borcherlino,  Charles^ Newark. 

Buchanan,  James, Trenton. 

CoLiE,  Edward  M., Newark. 

Dickinson,  S.  Meredith, Trenton. 

Garretbon,  a.  Q., Jersey  City. 

GoBLE,  L;  Spenceb, Newark. 

Grant,  Alexander,  Jr., Newark. 

Grey,  Samuel  H., Camden. 

Griggs,  John  W., Paterson. 

Ebasbey,  Edward  Q., Newark. 

McCarter,  Thomas  N., Newark. 

Parker,  Cortlandt, Newark. 

Parkeb,  R.  Wayne, Newark. 

Shipman,  George  M., Belvidere. 

Terrell,  William  J., Burlington. 

Vredenburgh,  William  H., Freehold. 

Vroom,  Garret  D.  W.  , Trenton. 

Weeks,  William  R.,        Newark. 

WiusoN,  WooDROw Princeton. 

Woodruff,  Robert  8.,     Trenton. 

NEW  YORK. 

Abbot,  Everett  V., New  York. 

Bacon,  Selden, New  York. 

Beaman,  Charles  C, New  York. 

11 
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NEW  YORK— Continued. 

Bedell,  Edwin  A., Albany. 

Bell,  Clark, New  York. 

Benedict,  Bobebt  D., New  York. 

BiNNEY,  Habold, New  York. 

BiscHOFF,  Henry,  Jb., New  York. 

Brown,  Addison, New  Y'ork. 

Bbuno,  Richard  M., New  York. 

Buchanan,  Charles  J., ...  Albany. 

BuLLABD,  E.  F., New  York. 

BuBDicK,  Francis  M., New  York. 

Butler,  Charles, New  York. 

Butler,  Charles  Henry, New  York. 

Butler,  William  Allen, New  York. 

Butler,  William  Allen,  Jr., New  York. 

Byrne,  James, New  York. 

Calvin,  Delano  C, New  York. 

Carter,  James  C, New  York. 

Carter,  Walter  8., New  York. 

Chamberlain,  D.  H., New  York. 

Chase,  George, New  York. 

Choatb,  Joseph  H., New  York. 

Clark,  Martin, Buffalo. 

Clinton,  Henry  L., New  York. 

CocKRAN,  W.  BouRKE, New  York. 

Collier,  M.  Dwight, New  York. 

Cook,  William  W., New  York. 

Cuming,  James  R., New  York. 

Danaher,  Franklin  M., Albany. 

Da  vies,  Julian  T., New  York. 

Da  vies,  William  Gilbert, New  York. 

Davison,  Charles  A., '.   .   .  New  York. 

Davison,  Charles  M., Saratoga  Springs. 

Depbw,  Chauncey  M., New  Y^ork. 

Dillon,  John  F., New  York. 

Dos  Passos,  John  R., New  Y'ork. 

Doty,  Spencer  C, New  York. 

Dougherty,  J.  Hampden, New  York. 
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ADDRESS  OF  THE  PRESIDENT, 

IVlOORKIELD    SXORBY, 
OP  BOSTON,  MASSACHUSETTS. 


(Gentlemen  of  the  American  Bar  Association: 

The  high  honor  which  you  have  done  me  in  making  me  your 
President,  like  every  other  honor,  brings  its  own  burden. 
From  this  universal  law  of  compensation  not  even  your  pre- 
siding officer  is  exempt.  When  you  adopted  the  Constitution, 
which  makes  it  his  duty  in  opening  each  annual  meeting  to 
^tate  ^^  the  most  noteworthy  changes  in  statute  law  on  points 
of  general  interest  made  in  the  several  StateB  and  by  Congress 
during  the  preceding  year"  you  required  him  to  make  a  pil- 
grimage through  statutory  deserts,  and  if  the  fruits  which  he 
gathers  and  presents  for  your  gratification  at  this  annual  fes- 
tivity lack  something  of  flavor  and  piquancy,  I  beg  you  to 
remember  the  soil  from  which  they  sprang.  It  is,  perhaps, 
fitting  that  you  who  prescribed  the  task,  should,  as  you  listen, 
share  the  labor  which  attends  its  performance. 

In  one  respect,  however,  your  president  is  unfettered.  From 
his  decision  as  to  what  is  ^^  of  general  interest "  the  Constitu- 
tion provides  no  appeal,  and  I  enjoy,  therefore,  for  the  first 
and  last  time  in  my  life  a  position  in  which  my  determination 
of  a  constitutional  question  is  absolutely  final.  While  you 
may  realize  how  little  of  interest  has  been  preserved,  you 
certainly  will  never  know  all  that  has  been  rejected.  I 
will,  however,  so  far  depart  from  the  excellent  rule  which 
bids  us  give  our  judgments  but  not  the  reasons  for  them, 
as  to  say  that  I  shall  undertake  to  deal  with  the  general 
tendencies    of  legislation   as   I   have   found  them   indicated 
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on  the  statute  books  of  the  year  rather  than  with  isolated 
changes  in  the  laws  of  each  State,  for  these,  however  important 
to  the  lawyers  who  practice  there,  must  be  learned  by  them 
directly  from  their  own  statutes,  and  any  statement  of  them 
that  could  be  made  within  the  limits  of  this  address  must 
necessarily  be  too  general  to  be  practically  useful. 

No  one  can  read  the  statutes  of  a  year  passed  by  legislative 
bodies  meeting  thousands  of  miles  apart,  representing  our  old- 
est and  our  newest  civilization,  and  elected  by  communities  dif- 
fering widely  in  their  component  citizens,  in  their  interests, 
and  in  their  traditions,  without  realizing  the  essential  unity  of 
this  country.  The  same  problems  confront  us  all  alike,  and 
are  dealt  with  in  the  same  way  by  Louisiana  and  Massachu- 
setts, by  Maryland  and  Utah. 

Not  less  striking  is  the  fact  that  everywhere  our  legislatures 
are  occupied,  not  with  fundamental  questions  of  government, 
but  with  the  refinements  of  civilization.  The  essential  prin- 
ciples are  settled ;  the  general  scheme  is  complete.  It  is  with 
details  of  organization, — with  perfecting  the  machinery  of  civic 
life  that  the  American  legislature  is  now  occupied.  We  meet 
at  a  time  when  the  gravest  anxiety  is  present  to  us  all.  After 
a  long  period  of  repose,  we  have  suddenly  been  awakened  to 
find  that  many  of  our  fellow  countrymen  are  absolutely  dis- 
contented with  the  conditions  that  surround  them,  and  are 
ready  ignorantly  to  apply  remedies  which  the  experience  of 
the  world  has  condemned.  We  are  in  the  midst  of  a  struggle 
to  preserve  the  established  principles  of  our  government  and 
our  national  honor,  and  while  we  may  be  sure  that  the  result 
of  the  contest  cannot  be  doubtful,  the  existence  of  the  feeling 
which  makes  it  possible  is  a  serious  danger  to  the  State.  Yet 
of  all  this  discontent  no  trace  is  to  be  found  on  the  statute 
books.  The  laws  which  have  been  enacted  since  this  Associa- 
tion last  met  suggest  only  profound  peace  and  general  pros- 
perity. It  is  true  that  '*  What's  done  we  partly  may  compute, 
but  know    not  what's  resisted,"   but  certainly  unrest,  if  it 
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-exists,  has  not  been  powerful  enough  to  affect  the  legislation  of 
the  country. 

Another  thing,  which  cannot  fail  to  interest  the  student  of 
political  tendencies,  is  the  rapid  growth  of  the  disposition  to 
assert  the  general  interest  of  the  community  at  the  expense  of 
individual  freedom^  or  perhaps,  to  put  it  more  accurately,  of 
individual  selfishness.  The  underlying  principle  of  socialism 
that  everything  which  a  man  owns  he  holds  for  the  State,  is 
asserted  more  and  more  frequently.  This  is  not  the  doctrine 
of  eminent  domain,  which  involves  adequate  compensation.  I 
refer  to  the  steady  and  gradual  appropriation  to  public  use  of 
more  and  more  that  we  have  been  wont  to  consider  private 
property,  accomplished  sometimes  by  taxation,  and  sometimes 
by  the  exercise  of  that  vague  power  known  in  our  Constitu- 
tional law  as  the  police  power.  The  statutes  of  every  State 
contain  laws  that  would  have  seemed  unwarrantable  invasions 
of  private  right  not  many  years  ago,  and  this  tendency  is  quite 
as  apparent  across  the  Atlantic  as  in  this  country.  The  Irish 
land  legislation  of  recent  years  is  a  conspicuous  illustration 
and  ir  enacted  in  the  United  States  would  seem  revolutionary 
to  our  land  owners.  This  legislation,  the  collateral  inherit- 
ance tax,  the  graduated  income  tax,  the  graduated  tax  on  the 
estates  of  deceased  persons  when  adopted,  the  character  and 
number  of  the  uses  for  which  money  is  now  raised  by  taxation, 
involve  concessions  by  the  community  to  doctrines,  and  are 
supported  by  arguments  which  may  lead  in  the  near  future  to 
consequences  that  will  astonish  us.  I  wonder  what  the  farmers 
of  New  England  and  the  South  would  say  to  the  law  enacted 
this  year  by  the  legislature  of  Utah,  which,  to  insure  the  des- 
truction of  noxious  insects,  requires  every  farmer  to  clear  up 
and  burn  all  the  dried  leaves  and  rubbish  in  his  orchard  or 
vineyard  by  April  15th  in  each  year.  This  may  seem  to  us 
an  extreme  exercise  of  the  police  power,  but  the  legislative 
record  of  the  year  affords  many  other  illustrations  of  the  gen- 
eral trend.  The  interdependence  of  men  in  every  community 
is  more  and  more  recognized,  and  the  law,  if  it  does  not  incul- 
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cate  the  active  benevolence  of  the  Golden  Rule,  at  least  more 
and  more  frequently  adopts  the  mandate  of  Confucius  and  bids 
no  man  do  to  another  what  he  would  not  have  that  other  do  to 
him.  Just  as  surely  shall  we  recognize  the  impossibility  of 
letting  each  nation  remain  a  law  unto  itself.  Commercially, 
financially,  and  in  every  industrial  and  moral  relation,  loss  or 
injury  to  one  State  is  felt  by  every  other,  and  the  responsibility 
for  preventable  wrong  must  be  borne  by  all.  Whether  we  will 
or  no  we  are  all  learning  to  say  with  Oarrison  "  My  country 
is  the  world,  my  countrymen  are  all  mankind.*' 

With  these  introductory  suggestions  I  proceed  to  discharge 
my  constitutional  duty,  and  for  convenience  I  will  group  laws 
as  far  as  possible  according  to  the  subjects  of  legislation,  saying 
only  by  way  of  explanation  that  the  statutes  of  Iowa,  Louisiana, 
and  New  York  have  not  yet  been  printed  in  accessible  form, 
and  I  am  therefore  indebted  to  officers  of  this  Association  for 
what  I  shall  say  on  the  legislation  of  these  States. 

The  Congress  of  the  United  States  has  passed  the  appro- 
priation bills.  In  this  sentence  are  summed  up  all  its  claims 
to  public  gratitude  for  legislative  achievement,  though  per- 
haps I  may  mention  an  act  which  permits  the  appointment 
to  positions  in  the  military  and  naval  service  of  former  Fed- 
eral officers  who  served  in  the  Confederate  navy,  not  for  its 
practical  importance,  but  because  it  removes  the  last  disability 
growing  out  of  the  Civil  War. 

In  the  "Act  making  appropriations  for  the  Post-Office 
Department,"  however.  Congress  has  dealt  a  serious  blow  at 
the  efficiency  of  the  service,  and  for  a  time  at  least  has  pre- 
vented the  execution  of  an  admirable  reform.  Under  the 
existing  system  each  post-office  is  independent.  The  post- 
master reports  directly  to  the  Department  in  Washington  and 
settles  his  accounts  there.  Such  an  organization  multiplies 
work,  and,  in  the  language  of  the  Postmaster-General,  "  It  is, 
in  some  respects,  as  if  each  private  soldier  in  a  great  and 
growing  army,  reported  directly  to  the  commanding  general, 
received  his  orders  from  him.  and  had  little  other  supervision 
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except  what  was  possible  from  army  headquarters."  The 
Postmaster-Oeneral  proposed  to  reform  the  abases  growing 
out  of  this  system  by  gradually  consolidating  groups  of  neigh- 
boring post-offices,  so  as  to  make  them  stations  of  a  central 
office,  the  postmaster  in  each  becoming  a  clerk  responsible  to 
the  postmaster  at  that  office.  It  is  a  plan  which  has  long 
been  in  successful  operation,  and  under  it  Cambridge,  in  Mas- 
sachusetts, a  city  of  more  than  seventy  thousand  people,  has 
been  for  twenty  years  a  station  of  the  Boston  Post-Office 
and  in  charge  of  a  clerk.  This  change  not  only  increased 
the  efficiency  of  the  Department,  but  it  aiforded  a  means  of 
extending  the  provisions  of  the  civil  service  reform  law  to  the 
postal  service,  and  of  taking  from  the  control  of  the  poli- 
ticians the  largest  body  of  offices  still  distributed  as  spoils. 
It  was  this  result  that  aroused  the  Congress  of  the  United 
States.  Senators  refused  to  permit  this  patronage  to  pass 
from  their  control,  and  though  the  Postmaster- General  only 
asked  Congress  to  make  the  appropriation  for  the  salaries 
of  postmasters  available  also  for  the  payment  of  clerks,  and 
although  he  oifered,  if  this  were  granted,  to  do  the  work  for 
five  hundred  thousand  dollars  less  than  the  appropriation 
asked,  Congressmen  turned  a  deaf  ear  to  his  request,  and  at  a 
time  when  expenditure  exceeds  revenue  and  every  saving  is 
important,  not  only  kept  for  their  own  use  the  offices  created 
for  the  benefit  of  -the  people,  but  charged  the  people  half  a 
million  dollars  for  so  doing,  a  sum  which  virtually  is  taken 
by  them,  since  it  is  the  cost  of  letting  them  control  the 
appointment  of  postmasters  for  their  own  political  benefit. 

Congress  not  only  refused  the  request  of  the  Postmaster- 
General,  but  by  an  amendment  of  the  appropriation  bill  for- 
bade any  further  consolidation  of  offices  except  within  narrow 
limits,  and  ordered  the  re-establishment  of  separate  offices  in 
some  cases  where  consolidation  had  taken  place.  The  urgent 
demand  of  the  citizens  secured  the  exception  of  Cambridge 
from  this  amendment,  and  Towson,  in  Maryland,  is  also 
excepted  for  reasons  which  do  not  appear  in  the  law.     This 
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pernicious  amendment  is  the  only  change  in  existing  law  ''  of 
general  interest"  made  by  the  Congress  of  the  United  States 
at  its  last  session.  Let  us  hope  that  this  is  not  the  calm  which 
precedes  a  legislative  storm. 

I  proceed  now  to  consider  the  legislation  of  the  several 
States,  and  first  in  order  come  those  acts  which  would  be 
found  in  any  digest  under  the  heading  of 

Constitutional  Law. 

The  Legislature  of  Louisiana  has  made  a  new  departure  in 
submitting  to  the  electors  a  proposition  for  a  constitutional 
convention  to  frame  a  new  constitution  for  the  State,  but 
without  power  to  change  the  existing  constitution  so  as  to 
affect  or  impair  the  bonded  indebtedness  of  the  State,  or  of 
any  municipal,  parochial  or  levee  corporation  thereof;  or  to 
shorten  or  terminate  before  the  year  1900  the  tenure  of  any 
existing  State,  parochial  or  municipal  office  except  by  abolish- 
ing the  office,  or  to  make  any  change  in  the  present  rate  of 
taxation,  the  present  seat  of  government,  or  the  law  relating 
to  the  levee  system  of  the  State. 

At  first  blush  it  seems  as  if  the  legislature  by  this  act 
expressed  very  frankly  to  its  constituents  a  want  of  confidence 
in  their  ability  to  frame  their  own  system  of  government.  It 
is  clear  upon  reflection  that  this  act  gives  the  voters  an  oppor- 
tunity to  select  representatives  charged  with  the  duty  of 
changing  only  those  provisions  of  the  constitution  which  have 
proved  unsatisfactory.  It  may  be  doubted  whether  the  first 
limitation  on  the  authority  of  the  convention  is  necessary, 
since  a  State  can  no  more  impair  the  obligation  of  contracts 
by  constitutional  amendment  than  by  statute,  but  it  certainly 
must  often  be  desirable  to  have  the  constitution  largely  revised 
without  opening  for  fresh  discussion  questions  which  have 
been  settled  to  the  entire  satisfaction  of  the  State. 

The  legislature  of  Ohio  expresses  its  distrust  of  other  rep- 
resentatives chosen  by  the  people  by  a  resolution   recommend- 
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ing  a  constitutional  convention  which  provides  that  it  shall 
not  sit  more  than  ninety  days,  a  limitation  upon  which  much 
might  be  said  and  which  may  lead  to  singular  consequences. 

In  Virginia  provision  is  made  for  a  convention  with  unlim- 
ited powers,  and  in  other  states  single  amendments  are  pro- 
posed which  can  more  properly  be  alluded  to  under  the  subjects 
to  which  they  relate. 

In  Utah  the  right  of  eminent  domain  is  pushed  to  a  some- 
what novel  extent  by  an  act  which  declares  that  the  "  cultiva- 
tion and  irrigation  of  the  soil,  the  production  and  reduction 
of  ores  are  of  vital  necessity — are  pursuits  in  which  all  are 
interested  and  from  which  all  derive  a  benefit ;  and  the  use 
and  application  of  the  unappropriated  waters  of  the  natural 
streams  and  water  courses  of  the  state  to  the  generation  of 
electrical  force  or  energy  to  be  employed  in  industrial  pursuits 
are  of  great  public  benefit  and  utility ;  so  irrigation  of  land, 
the  mining,  milling,  melting  and  other  reduction  of  ores  and 
such  use  and  application  of  such  waters  for  the  generation  of 
electrical  power  to  be  applied  as  aforesaid  are  hereby  declared 
to  be  for  the  public  use  and  the  right  of  eminent  domain  may 
be  exercised  in  behalf  thereof.'* 

This  act  provides  that  any  person  or  corporation  engaged 
in  either  business  named  may  acquire  the  lands  of  another 
and  provides  for  the  assessment  of  damages  by  commissioners 
appointed  by  the  court  without  appeal  to  a  jury.  The  statute 
is  in  some  respects  within  the  principle  of  the  decisions  which 
upheld  the  mill  acts  in  New  England  and  elsewhere,  but  if 
this  also  is  sustained  the  definition  of  public  use  will  be  sus- 
ceptible of  indefinite  expansion. 

Municipal  Government. 

Questions  connected  with  the  government  of  our  great  cities 
have  occupied  recently  a  large  share  of  public  attention.  We 
have  begun  to  realize  that  the  prosperity  of  the  country 
depends  in  no  small  part  upon  good  city  government,  and  that 
we  are  far  behind  other  nations  in  this  matter.     To  some  of 
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ud  it  has  perhaps  occurred  that  we  may  wisely  postpone  al) 
thought  of  governing  Hawaii  or  Cuba  or  any  territory  for 
which  we  are  not  now  responsible,  until  we  are  sure  that  we 
can  govern  New  York,  Chicago,  New  Orleans,  and  our  other 
great  aggregations  of  men. 

Those  who  have  studied  these  questions  have  substantially 
agreed  that  the  best  government  is  likely  to  be  secured  by 
giving  the  chief  executive  of  the  city  greater  power  and  mak- 
ing him  clearly  responsible  for  results,  by  vesting  in  him  the 
right  of  appointment  and  removal  and  taking  from  the  city 
council  all  voice  either  in  the  selection  or  confirmation  of  city 
oflScers,  by  applying  the  principles  of  civil  service  reform 
wherever  practicable,  by  having  a  city  council  of  only  one 
chamber  whose  members  shall  not  be  elected  at  once,  by  mak- 
ing municipal  elections  less  frequent  and  by  holding  them  at  a 
time  as  far  as  possible  removed  from  State  and  national  elect- 
ions. There  seems  to  be  no  good  reason  why  citizens  of  the 
same  State  should  live  under  different  systems  of  municipal 
government  because  they  live  in  different  towns,  or  why  the 
legislature  of  a  State  should  not  deal  at  once  and  in  the  same 
way  with  questions  of  the  same  kind  arising  in  different  local- 
ities. This  subject  has  been  discussed  for  some  years  all  over 
the  country  and  we  look  with  interest,  therefore,  for  the  steps 
which  have  been  taken  towards  good  municipal  government 
by  the  legislatures  of  the  year. 

It  may  first  be  observed  that  with  a  single  exception  no 
legislature  has  risen  to  the  conception  of  a  uniform  charter 
for  different  municipalities,  or  has  apparently  reached  any 
definite  conclusion  in  regard  to  the  distribution  of  municipal, 
power  or  upon  any  of  the  questions  which  have  been  sug- 
gested. 

South  Carolina  has  passed  a  statute  which  provides  a  uni- 
form method  of  incorporating  and  governing  towns  with 
between  one  thousand  and  five  thousand  inhabitants  and  has 
in  like  manner  provided  for  towns  of  smaller  size.  General 
statutes  applying  to  all  cities  and  towns  authorize  them  also  to- 
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build  and  manage  water-works  and  plants  for  electric  lighting, 
to  refund  existing  indebtedness,  and  to  increase  or  diminish 
their  corporate  limits. 

Iowa,  also,  by  general  act  enables  cities  of  the  first  class  to 
construct  and  manage  water-works. 

In  Massachusetts,  on  the  other  hand,  each  city  or  town  is 
treated  as  a  separate  problem,  and  is  given  a  charter  such  as 
suits  the  taste  of  its  representatives  for  the  time  being. 
Whenever  a  town  wishes  to  build  a  system  of  water  supply 
or  to  borrow  money  for  that  purpose  a  separate  act  is  passed. 
Of  four  cities  incorporated  this  year,  two  are  given  a  city 
council  consisting  of  two  chambers,  the  other  two  have  only 
one.  In  one  case  the  single  body  is  called  the  Board  of 
Alderman,  and  its  members  are  elected  for  two  years  ;  in  the 
other  the  single  body  is  called  the  Common  Council,  and  its 
members  are  elected  for  one.  In  one  city  the  mayor  can  sus- 
pend any  officer,  but  cannot  remove  him  unless  after  public 
hearing  the  board  electing  or  confirming  such  officer  consents 
by  a  two-thirds  vote.  In  another  the  mayor  may  remove  any 
person  appointed  by  him,  but  his  action  may  be  reviewed  by 
any  judge  of  the  Superior  Court.  In  a  third  the  mayor's 
power  of  removal  is  absolute.  In  every  other  essential 
respect  the  charters  granted  to  different  cities  vary  widely  and 
the  same  want  of  any  consistent  plan  or  well-settled  principle 
appears  also  in  the  legislation  of  Virginia  and  Georgia. 

We  turn  to  Louisiana  for  the  most  conspicuous  triumph  of  the 
year.  New  Orleans  has  freed  itself  from  the  curse  of  misrule 
which  has  so  long  checked  its  prosperity,  and  has  secured  from 
the  Legislature  of  Louisiana  an  admirable  charter  prepared  by 
a  committee  of  the  Citizens*  League  and  drawn  on  the  approved 
lines  of  municipal  reform.  The  power  is  concentrated  in  the 
hands  of  the  mayor,  who  has  the  right  to  appoint  and  remove 
all  heads  of  departments,  while  all  the  other  officers  of  the 
city  are  appointed  after  competitive  examination  according  ta 
the  principles  of  civil  service  reform.  The  classified  service 
not  only  includes  every  officer  except  the  mayor,  the  council- 
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men  and  the  heads  of  departments,  but  it  extends  to  the 
laborers  in  the  employ  of  the  city.  The  whole  system  is 
placed  under  the  charge  of  a  civil  service  commission  consist- 
ing of  three  members,  no  one  of  whom  has  held  or  been  a 
candidate  for  any  municipal  office  during  four  years  before 
his  appointment,  and  who  hold  office  for  twelve  years,  one 
going  out  every  four  years.  The  civil  service  features  of  the 
charter  are  largely  drawn  from  the  Illinois  statute,  with  a  few 
changes  intended  to  make  it  more  effective. 

The  charter  further  provides  that  no  franchise  shall  be 
granted  unless  the  mayor  and  the  executive  officers  of  the  city 
approve  the  ordinance  of  the  common  council,  and  that  all 
street  railway  franchises  shall  be  sold  to  the  person  bidding 
the  highest  percentage  of  the  gross  income  to  be  derived  from 
the  exercise  of  the  franchise.  The  legislature  has  supple- 
mented its  action  in  this  matter  by  an  act  creating  a  drainage 
commission  and  authorizing  the  borrowing  of  five  million  dol- 
lars for  the  purpose  of  providing  an  efficient  system  of  drain- 
age, and  by  another  act  creating  a  dock  commission,  regulating 
wharfage  and  making  New  Orleans  practically  a  free  port. 
These  are  very  practical  first  fruits  of  good  government  and 
are  an  earnest  of  more  to  come. 

The  officers  chosen  at  the  last  election  are  among  the  best 
men  of  New  Orleans  and  the  majority  of  the  population  is 
behind  them.  With  such  officers  and  such  a  charter.  New 
Orleans  should  enter  on  a  new  era  and  become  a  model  for  us 
all.  We  owe  her  much  already,  for  her  citizens  by  their 
triumph  over  long  established  and  apparently  deep-rooted 
abuses  have  given  us  fresh  proof  that  there  is  no  community 
in  the  country  that  really  prefers  bad  government,  no  city 
that  cannot  be  redeemed,  if  its  citizens  are  willing  to  do 
their  duty.  It  is  worth  while  to  observe  that  the  victorious 
citizens  owed  none  of  their  strength  to  the  control  of  the 
offices,  for  these  were  lield  by  their  opponents,  nor  was  their 
zeal  fed  by  the  hope  of  offices  to  come,  for  their  first  step  was 
to  put  all  possible  offices  beyond  their  control  and  under  the 
rules  of  the  civil  service. 
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Under  the  head  of  municipal  government  perhaps  attention 
should  be  called  to  the  statute  of  New  Jersey  which  requires 
every  city  or  department  that  does  not  insure  the  public  build- 
ings under  its  control  to  provide  an  insurance  fund  of  its  own 
by  annually  setting  aside  from  the  appropriation  for  the  depart- 
ment to  which  the  buildings  belong,  one  per  centum  of  their 
value. 

Utah  allows  mayors  to  veto  single  items  in  an  appropriation 
bill — a  very  useful  power. 

Civil  Service  Reform. 

Closely  allied  to  reform  in  municipal  government  is  the  re- 
form of  the  civil  service,  and  I  have  already  spoken  of  what 
Louisiana  has  done  in  legislating  for  New  Orleans. 

In  Maryland  an  earnest  eifort  was  made  to  secure  the  pas- 
sage of  a  law,  but  the  legislature  disappointed  the  expectations 
of  reformers.  It,  however,  has  proposed  an  amendment  to 
the  State  constitution,  which  if  adopted,  will  place  the  merit 
system  beyond  the  reach  of  hostile  legislation.  In  that  event 
we  may  expect  in  Maryland  the  same  gratifying  results  that  we 
have  witnessed  in  New  York,  where  during  the  last  year  the 
Constitution  has  proved  too  strong  for  the  spoilsmen,  and  has 
defeated  very  pertinacious  and  promising  attempts  to  evade  its 
prohibition.  If,  however,  the  amendment  is  defeated  we  may 
reflect  that  with  public  sentiment  against  it,  the  law,  if  passed, 
would  hardly  have  endured.  Wherever  the  people  have  had 
an  opportunity  to  speak,  as  in  New  York  and  Illinois,  they 
have  always  favored  the  reform,  and  we  may  hope  that  Mary- 
land will  prove  no  exception.  Certainly  there  is  no  State 
where  reform  is  more  imperatively  demanded,  where  the  battle 
has  been  better  fought,  and  where  victory  if  won  will  be  more 
thoroughly  deserved. 

In  Utah  the  legislature  has  passed  a  law  applying  to  all 
cities  of  twelve  thousand  inhabitants  or  more,  which  places  the' 
fire  and   police   departments   under   civil   service  rules  and 
requires  that  the  highest  on  the  list  determined  by  competitive 
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examination  shall  always  be  appointed  to  office  unless  there  is 
some  good  reason  to  the  contrary.  No  fire  or  police  commis- 
sioner and  no  officer  of  either  department  is  permitted  to  take 
any  part  in  politics,  and  the  law  forbids  any  attempt  to  influ- 
ence the  vote  of  any  officer  and  the  levy  or  payment  of  any 
contribution  for  political  purposes  or  in  order  to  make  a  present 
to  any  officer  of  the  department. 

In  Massachusetts  the  mischievous  law  of  last  year  which 
gave  any  veteran  a  right  to  public  office  irrespective  of  fitness 
has  been  declared  unconstitutional  by  the  Supreme  Court,  but 
the  legislature  has  endeavored  to  test  the  disposition  of  the 
court  and  has  passed  a  statute  which  permits  the  appointment 
of  a  veteran  who  has  not  passed  an  examination,  and  gives 
veterans  who  have  passed  under  the  rules  an  absolute  prefer- 
ence. The  native  courtesy  of  the  Massachusetts  legislature 
or  the  rising  influence  of  the  new  woman  has  led  to  the  inser- 
tion of  a  proviso  that  the  act  shall  give  the  veterans  no  pre- 
ference over  women. 

Upon  the  whole  the  year  with  its  enormous  increase  of  the 
classified  service  bv  the  orders  of  President  Cleveland,  the 
triumph  of  constitutional  reform  in  New  York  and  the  acts  to 
which  allusion  has  been  made  has  been  a  year  of  unusual 
progress.  Reaction  here  and  there  is  to  be  expected,  for 
reforms  in  this  country  or  elsewhere  do  not  move  forward 
steadily  but  advance  towards  their  goal  with  halting  steps. 

Elections. 

The  proper  regulation  of  elections  is  a  subject  of  the  first 
importance  in  every  free  government,  and  it  has  not-  been 
neglected  by  the  legislatures  of  the  year. 

In  Virginia  an  act  has  been  passed  regulating  primary 
elections  in  a  single  county,  which  if  successful  there,  will  per- 
haps be  extended.  It  authorizes  any  political  party  to  hold 
a  primary  election  and  regulates  the  method  in  which  it  shall 
be  held  and  the  votes  printed,  cast  and  counted,  leaving  the 
local  county  committee  to  make  any  rules  consistent  with  the 
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act,  and  punishing  severely  violations  of  the  act,  fraudulent 
registration,  and  bribery  or  attempt  at  bribery. 

The  expense  of  this  primary  election  is  to  be  paid  by  the 
party,  and  the  committee  is  authorized  to  raise  the  money 
either  by  voluntary  subscription  or  by  assessing  it  equitably 
against  the  candidates,  it  being  expressly  provided  that  no 
candidate  failing  to  pay  his  assessment  shall  have  his  name 
printed  on  the  ballot.  A  somewhat  similar  act  relating  to 
another  county  contains  no  provision  for  assessing  candidates. 

The  Australian  ballot  law  of  this  State  is  amended  in  various 
particulars,  the  most  important  being  a  requirement  that  with 
the  names  of  the  presidential  electors  the  names  of  the  candi- 
dates for  whom  they  are  expected  to  vote  shall  be  furnished  to 
the  Secretary  of  the  Commonwealth.  The  names  of  the  elect- 
ors are  to  be  grouped  under  the  names  of  the  candidates  and 
the  voter  may  indicate  his  choice  of  electors  by  marking  the 
names  of  the  candidates.  This  provision  adopts  the  pre- 
vailing practice  at  the  expense  of  constitutional  theory  and 
prevents  the  voter  from  casting  his  ballot  in  favor  of  an 
unpledged  elector.  Whatever  its  intent,  it  makes  bolting  more 
difficult. 

New  Jersey  has  supplemented  her  registration  law  by 
stringent  provisions  requiring  registration  by  streets  and 
houses  in  the  larger  cities.  Among  other  provisions  is  one 
for  the  protection  of  candidates,  which  might  well  be  extended 
for  the  benefit  of  other  citizens.  This  makes  it  a  misdemeanor 
to  solicit  from  a  candidate  money  or  other  property  or  to  urge 
him  to  purchase  any  ticket  to  a  ball  or  other  entertainment, 
with  a  proviso  that  this  shall  not  apply  to  a  request  for  a  con- 
tribution from  an  authorized  representative  of  the  party  nomi- 
nating him.  The  proviso  is  unfortunate,  for  the  candidate  is 
the  one  person  who  should  not  be  allowed  to  contribute  at  all. 

Ohio  has  passed  an  excellent  and  very  stringent  law  against 
corrupt  practices  which  forbids  any  candidate  for  representa- 
tive in  Congress  or  any  office  created  by  the  constitution  or 
laws  of  the  State  to  contribute  or  promise  for  campaign  pur- 
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poses,  directly  or  indirectly,  more  than  one  hundred  dollars  for 
any  number  of  voters  up  to  five  thousand,  one  dollar  and  a  half 
for  each  additional  one  hundred  voters  up  to  twenty-five  thou- 
sand, one  dollar  for  each  additional  one  hundred  voters  between 
twenty-five  thousand  and  fifty  thousand,  and  nothing  for  any 
number  of  voters  above  the  larger  number.  This  makes  six 
hundred  and  fifty  dollars  the  maximum  contribution  which  any 
candidate  can  make.  Returns  of  receipts  and  expenditures  in 
great  detail  with  names,  dates  and  amounts  are  required  from 
every  candidate  for  nomination  or  election,  and  from  every  com- 
mittee, or  person  receiving  or  expending  money  or  contracting 
obligations  for  a  committee.  No  oflicer  elected  can  receive 
his  commission  or  enter  upon  his  duties  till  his  return  has  been 
made.  Any  violation  of  the  statute,  or  any  other  act  for- 
bidden by  law,  committed  by  the  candidate  or  his  agent,  or 
any  political  committee  or  party  or  their  agent,  with  his  con- 
nivance or  that  of  his  agents,  makes  his  election  void,  and 
proceedings  to  vacate  his  oflSce  on  these  grounds  may  be 
brought  at  any  time  during  the  incumbent's  term.  Such  pro- 
ceedings are  in  every  way  made  easy  and  are  given  precedence 
in  the  courts. 

The  act  provides  that  no  one  shall  be  excused  from  testify- 
ing to  any  violation  of  its  provisions,  and  to  meet  the  objection 
that  a  witness  cannot  be  compelled  to  criminate  himself,  it 
adopts  substantially  the  language  of  the  act  passed  by  Con- 
gress, February  11, 1893,  and  sustained  by  the  Supreme  Court 
in  Brown  vs.  Walker,  161  U.  S.,  591.  Though  lawyers  before 
this  decision  might  well  have  divided,  as  did  the  Court,  on  the 
question  whether  a  witness  could  be  compelled  to  testify  under 
this  act,  it  is  extremely  fortunate  that  the  Court  decided  as  it 
did.  Were  the  law  otherwise,  offenses  like  bribery,  which  are 
most  dangerous  to  the  public,  must  go  unpunished.  Perhaps 
we  may  regard  the  decision  as  merely  one  illustration  of  the 
tendency  to  assert  the  public  interest  at  the  expense  of  private 
right.     Sains  jxrpuli  sxiprema  lex. 
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Another  statute  amends  the  Australian  Act  by  providing 
that  if  the  same  candidate  is  named  for  an  oflSce  by  two  nom- 
inating bodies  the  name  shall  be  printed  once,  and  the  candi- 
date must  choose  on  which  list  his  name  shall  appear ;  if  he 
fails  to  do  so,  it  is  printed  on  the  list  first  presented. 

Utah  has  passed  a  law,  forbidding  every  kind  of  electoral 
corruption  and  punishing  both  the  giver  and  taker  of  a  bribe. 
It  goes  further  than  the  Ohio  statute  by  making  it  a  penal 
offence  punishable  by  fine  and  imprisonment  *'  to  give,  pro- 
cure or  offer  any  office,  place  or  employment  and  to  promise 
to  procure  or  endeavor  to  procure  "  either,  in  order  to  influence 
any  voter.  We  therefore  find  Utah  making  that  a  criminal 
offense,  without  which  we  are  told  in  our  most  highly  civilized 
communities  that  political  parties  cannot  exist  and  political 
campaigns  cannot  be  fought.  In  this  our  youngest  sister  leads 
the  way  for  us  all. 

This  act  compels  testimony  by  a  provision  like  that  of  the 
Ohio  statute,  and  expressly  forbids  any  attempt  by  employers 
to  intimidate  or  influence  their  workmen,  naming  and  pro- 
hibiting in  terms  all  the  devices  with  which  we  have  become 
familiar,  such,  for  example,  as  notice  that  in  case  a  particular 
candidate  is  elected  the  factory  will  close.  Utah  has  also 
passed  an  Australian  Ballot  Act  which,  however,  pays  its 
tribute  to  regularity  in  allowing  the  voter,  by  marking  his 
party's  name,  to  vote  for  all  the  candidates. 

South  Carolina  has  passed  a  careful  registration  law  which 
enforces  rather  a  higher  educational  test  than  usual,  since  it 
requires  of  the  voter  ability  to  read  any  section  in  the  Con- 
stitution or  *'  to  explain  "  it  when  read  to  him  by  the  register- 
ing officers.  This  State  has  not  adopted  the  Australian  law, 
but  requires  separate  ballots  and  ballot  boxes  for  different  can- 
didates, a  system  which  insures  a  deliberate  if  not  a  full  vote. 

After  January  1,  1898,  residence  for  a  certain  time  in  state, 
county  and  precinct,  the  ability  to  read  and  tvrite  any  section 
of  the  Constitution,  or,  in  the  alternative,  proof  that  the  appli- 
cant owns  and  has  paid  all  taxes  collectible  during  the  year  on 
13 
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property  worth  three  hundred  dollars  are  required.  Whatever 
may  be  the  intent  of  these  provisions,  it  is  difficult  to  say  that 
they  are  not  in  themselves  reasonable. 

Maryland  has  passed  a  new  law  to  regulate  registration  and 
elections  which  contains  elaborate  provisions. 

Massachusetts  has  passed  an  act  to  prevent  false  registra- 
tion in  Boston,  and  another  to  regulate  caucuses  in  that  city, 
while  a  third  amends  the  general  caucus  act  so  as  to  make  it 
more  effective.  Another  law  provides  for  the  use  of  a  stamp 
by  the  voter  in  marking  the  ballot,  and  also  for  the  gradual 
introduction  of  the  ^^  McTammany  voting  machine,"  whose 
inventor  may  be  advised,  in  passing,  never  to  slur  the  first  syl- 
lable of  his  name  if  he  wishes  to  avoid  partisan  misconception. 

The  legislature  of  Louisiana  has  passed  a  ballot  act  which 
applies  the  Australian  system  in  its  strictest  and  purest  form 
to  the  city  of  New  Orleans  and  in  a  somewhat  modified  form 
to  the  country  parishes,  a  concession  apparently  to  the  prin- 
ciple of  local  option.  This  act,  in  prohibiting  any  person  from 
assisting  another  in  the  preparation  of  his  ballot  unless  the 
voter  is  physically  unable  to  do  it  himself,  virtually  imposes 
an  educational  qualification  under  guise  of  an  election  regula- 
tion. Incentives  to  education,  however,  cannot  injure  any 
community. 

Louisiana  has  also  adopted  a  stringent  registration  law 
which  will  make  fraudulent  registration  nearly  impossible. 
Upon  the  whole,  we  may  congratulate  ourselves  that  the  people 
of  this  country  are  determined  that  their  will  shall  not  be 
defeated  by  any  fraudulent  device. 

Education. 

It  has  been  said  that  every  community  has  as  good  a  govern- 
ment as  it  deserves,  and  the  success  of  popular  government 
must  in  the  long  run  depend  on  education.  The  barbarians 
who  overthrew  Babylon  and  Rome  came  from  without.  The 
dangers  to  our  own  civilization  come  from  barbarians  within, 
the  ignorant  and  discontented  classes  which  exist  in  every 
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State.  It  is  natural,  therefore,  to  inquire  next  what  our  legis- 
latures have  done  for  education,  and  it  is  pleasant  to  find  that 
it  has  not  been  neglected. 

Kentucky  provides  for  a  very  careful  examination  of  teachers 
under  a  system  which  commits  the  preparation  of  the  questions 
to  the  State  Board  of  Education,  and  guards  very  carefully 
against  any  possible  collusion  between  examiners  and  appli- 
cants. Among  other  required  subjects  are  physiology  and 
hygiene,  including  ^'  the  effects  of  alcoholic  drinks  and 
narcotics  on  the  human  system.*'  Owing  to  the  persistent 
efforts  of  temperance  reformers  instruction  in  the  last  subject 
is  now  required  in  many  States,  including  this  year  Mississippi 
and  South  Carolina,  but  many  of  the  most  highly  educated 
physicians  doubt  the  effect  of  the  instruction  given  and  the 
wisdom  of  the  requirement. 

The  Legislature  of  Kentucky  has  also  passed  an  act  requir- 
ing every  parent,  or  person  in  charge  of  a  child  between 
seven  and  fourteen  years  old,  to  send  such  child  to  school  for 
at  least  eight  consecutive  weeks  every  year  with  certain  excep- 
tions, including  among  others  the  inability  of  the  parent  from 
poverty  to  clothe  the  child  properly,  a  case  for  which,  however, 
some  public  provision  should  be  made,  as  in  such  cases  educa- 
tion is  peculiarly  important. 

A  further  concession  to  education  is  made  by  the  act  which 
forbids  the  managers  of  any  turnpike  road  to  charge  any  toll 
against  scholars  on  their  way  to  school,  an  immunity  which 
they  share  with  ministers  on  duty,  persons  going  to  and  from 
church,  and  lastly  with  funeral  processions. 

New  Jersey  has  taken  an  important  step  by  providing  a 
system  through  which  teachers  who  consent  can  contribute  one 
per  cent,  of  their  monthly  salary  to  a  fund,  and  on  retirement 
after  a  certain  period  of  service  receive  a  pension  out  of  the 
fund  so  created.  A  practical  provision  for  the  highest  educa- 
tion is  found  in  the  act  which  permits  the  authorities  of  certain 
cities  to  purchase  lands  and  erect  buildings  for  a  library,  read- 
ing room,  art  gallery  and  museum. 
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Ohio  also  creates  a  pension  fund  for  teachers  in  certain  cities 
by  providing  for  a  similar  deduction  from  their  salaries,  and 
placing  the  fund  thus  created  under  the  control  of  seven 
trustees,  to  wit,  the  superintendent  of  schools,  three  elected 
by  the  teachers,  and  three  by  the  Board  of  Education.  Another 
act  adds  to  the  qualification  of  common  school  teachers  a 
knowledge  of  civil  government,  which  requirement  is  found  in 
statutes  passed  this  year  by  Mississippi  and  South  Carolina. 
We  have  begun  to  realize  that  a  knowledge  of  civic  duty  may 
be  taught  and  is  not  necessarily  born  in  every  American 
citizen.  Another  statute  deals  with  the  question  of  school 
books,  and  provides  that  they  shall  be  selected  and  the  prices 
at  which  they  may  be  sold  shall  be  fixed  by  a  board,  consisting 
of  the  Governor,  Secretary  of  State,  and  Commissioner  of 
Schools.  The  publisher  must  accept  the  price  fixed  or  his 
books  cannot  be  bought.  Text  books  once  adopted  by  a  Board 
of  Education  cannot  be  changed  for  five  years  unless  three- 
fourths  of  the  Board  agree,  and  the  law  provides  that  these 
Boards  shall  buy  the  books  and  sell  them  to  the  public  at  a 
limited  advance  upon  the  cost,  but  with  power  in  proper  cases 
to  make  no  charge.  This  is  intended  to  secure  good  and  cheap 
books  for  scholars  and  to  guard  against  the  evil  of  constant 
changes  secured  by  the  importunity  of  publishers. 

Utah  deals  with  this  subject  most  liberally.  The  University 
of  Utah  is  made  the  highest  branch  of  public  education  in  the 
State  and  its  courses  must  be  so  arranged  as  to  supplement 
and  continue  the  instruction  of  the  schools  and  to  afford  a 
complete  and  thorough  education  in  arts,  science  and  literature, 
and  in  such  professional  branches  as  may  be  included  in  the 
curriculum.  Instruction  in  the  preparatory,  normal  and  uni- 
versity courses  is  made  free  to  actual  residents  of  Utah,  except 
that  an  annual  entrance  fee  of  ten  dollars  to  residents  and 
fifty  dollars  to  non-residents  may  be  required,  and  a  reasonable 
charge  may  be  made  for  teaching  in  studies  not  pursued  in  the 
regular  course.  One  hundred  free  scholarships  are  established 
in  the  Normal  School. 
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The  rich  are  tempted  to  liberality  by  provisions  that  the 
donors  of  certain  gifts  to  found  professorships,  lectureships  or 
scholarships,  may  name  them  and  appoint  the  first  incumbent, 
while  larger  benefactions  entitle  the  donor  to  prescribe  how 
incumbents  shall  be  named  forever.  The  authority  is  reserved, 
however,  to  reject  nominations  and  to  remove  any  incumbent 
for  cause.  With  a  gallantry,  perhaps  to  be  expected  from 
Utah,  which  has  been  especially  favored  by  the  gentler  sex, 
the  schools  and  university  are  open  to  women  on  equal  terms 
with  men,  and  female  teachers  of  any  grade  receive  for  like 
service  the  same  pay  as  men  of  the  same  grade. 

This  State  makes  further  provision  in  the  cause  of  education 
by  an  act  which  authorizes  the  establishment  of  free  public 
libraries  in  all  the  cities  and  towns  and  the  levying  of  a  tax 
for  their  support,  while  Iowa  gives  the  use  of  the  State  library 
to  public  schools  and  colleges. 

Mississippi  creates  a  State  Board  of  Examiners  to  prepare 
questions  and  superintend  the  examinations  of  all  who  seek 
appointment  as  teachers  and  superintendents  of  schools. 

South  Carolina  provides  a  system  of  free  schools  under  a 
State  Superintendent  and  a  Board  of  Education  empowered 
to  prescribe  rules  for  the  government  of  the  schools  and  the 
examination  of  teachers,  to  define  courses  of  study  and  select 
text  books,  and  also  as  in  Ohio,  to  deal  with  publishers.  '^  The 
Colored  Normal  Industrial  Agricultural  and  Mechanical  Col- 
lege *'  is  founded  for  the  higher  education  of  colored  youth.  It 
receives  all  the  property  of  Clafliri  College  and  an  endowment 
of  five  thousand  dollars  a  year  for  five  years,  to  be  spent  on 
buildings,  and  to  this  are  added  as  an  aid  in  erecting  them 
forty  able-bodied  convicts,  who  are  to  be  transported  and 
maintained  without  expense  to  the  college  and  returned  after 
the  buildings  are  done. 

Massachusetts  provides  fifty  free  scholarships  in  the  Insti- 
tute of  Technology  at  Boston,  and  as  many  in  the  Polytechnic 
Institution  at  Worcester,  and  Maryland  gives  free  text  books 
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in  all  public  schools  at  an  expense  of  one  hundred  and  fifty 
thousand  dollars  annually. 

Such  is  the  Legislative  contribution  of  the  year  to  the  cause 
of  education. 

Labor  Legislation. 

There  are  few  legislators  now  who  do  not  regard  the  demands 
of  labor,  and  the  statute  books  are  full  of  legislation  in  its 
interest,  real  or  supposed. 

New  Jersey  requires  every  corporation  or  establishment 
engaged  in  manufacturing,  mining,  quarrying  or  lumbering  to 
pay  its  employees  at  least  once  in  two  weeks,  each  payment  to 
be  of  all  wages  due  to  within  twelve  days.  All  contracts  for 
other  payments,  except  at  shorter  intervals,  are  declared  void. 

Maryland  makes  a  similar  provision,  restricted,  however,  to 
laborers  employed  by  coal  mining  corporations  in  Allegheny 
county,  while  Massachusetts  compels  persons  engaged  in  manu- 
facturing and  employing  twenty-five  persons  to  make  weekly 
payments  and  forbids  any  special  contract  to  the  contrary.  In 
Utah  the  wages  of  employees  for  one  year  are  preferred  in  case 
of  the  employer's  insolvency. 

Ohio  provides  that  all  persons  using  wheels  or  belts  made  of 
or  covered  with  emery  must  furnish  blowers  which  will  carry 
the  dust  away  from  the  operatives  to  proper  receptacles  or  the 
open  air.  Massachusetts  provides  that  no  traversing  carriage 
of  any  self-acting  mule  shall  travel  within  twelve  inches  of  any 
pillar  in  factories  hereafter  built. 

Maryland  prohibits  any  employer  of  four  or  more  persons 
from  using  coal  oil  or  any  inflammable  compound  in  any  shop 
or  factory,  and  also  requires  fire  escapes. 
*  Utah  secures  the  safety  of  coal  miners  by  requiring  a  quar- 
terly inspection  of  the  mine,  safety  appliances  and  proper  con- 
struction, and  prohibits  the  employment  of  any  woman  or  any 
child  less  than  fourteen  years  old  in  any  mine  or  smelter. 
Eight  hours  also  is  made  the  period  of  employment  in  under- 
ground mines  and  in  smelters  and  reduction  works. 
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The  arbitration  of  labor  questions  is  the  subject  of  legislation 
in  Ohio  and  Utah.  The  first  extends  the  provisions  of  its 
statute  to  cases  where  several  employers  on  one  side  are  opposed 
to  aggregations  of  their  employees  on  the  other,  and  directs  the 
Board  of  Arbitration,  at  the  request  of  either  party,  to  investi- 
gate and  publish  a  report  assigning  the  blame,  if  neither  a  settle- 
ment nor  arbitration  is  had  by  reason  of  the  other  party's 
opposition.  Utah  creates  a  Board  of  Arbitration,  consisting 
of  one  employer,  one  employee,  and  a  third  person  who  is 
neither,  provides  for  an  investigation  of  and  report  on  labor 
questions,  and  makes  the  decision  binding  on  parties  who  join 
in  requesting  action  or  appear  before  the  Board,  until  either 
party  has  given  the  other  notice  of  his  intention  not  to  be  bound 
and  for  ninety  days  thereafter. 

This  state  also  makes  the  blacklisting  of  any  employee, 
whether  discharged  or  leaving  voluntarily,  a  felony  punishable 
by  imprisonment  and  fine. 

Georgia  makes  any  contract  between  master  and  servant 
void,  which  exempts  the  former  from  liability  for  negligence. 

In  Utah  "fellow  servants'*  are  defined  as  persons  in  the 
service  of  the  same  employer  not  entrusted  with  authority  or 
control  over  others  and  belonging  to  the  same  grade  of  service, 
when  working  together  at  the  same  time  and  place  to  a  com- 
mon purpose,  but  persons  engaged  in  difierent  departments  of 
the  employer's  service  are  not  to  be  so  regarded.  This  is 
intelligible  and  not  unreasonable. 

Mississippi  adopts  the  same  rule  and  gives  the  employee  the 
same  right  to  recover  as  any  other  person,  not  only  where  tlie 
injury  results  from  the  negligence  of  a  person  charged  with  the 
duty  of  control,  but  when  it  results  from  the  negligence  of  a 
fellow  servant  engaged  in  another  department  of  labor  or  on 
another  piece  of  work,  or  in  case  of  a  railroad  on  a  difiFerent 
train  of  cars.  The  law  further  provides  that  knowledge  by 
the  injured  party  of  the  unsafe  or  defective  character  or  con- 
dition of  any  machinery,  ways  or  appliances  shall  not  affect 
his  right  to  recover  except  in  cise  of  engineers  or  conductors 
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in  charge  of  unsafe  cars  or  engines  voluntarily  operated  by 
them. 

Mississippi  contributes,  however,  what  seems  a  novelty  in 
legislation  by  an  act  which  provides  that  where  death  occurs 
from  negligence  under  such  circumstances  that  the  deceased, 
if  he  had  survived,  could  have  recovered  damages  for  the 
injury,  the  fact  of  intantaneous  death  shall  be  no  bar,  and  an 
action  for  such  damages  may  be  brought  by  "  the  widow  for 
the  death  of  her  husband,  or  by  the  husband  for  the  death  of 
his  wife,  or  by  a  parent  for  the  death  of  a  child,  or  by  a  child 
for  the  death  of  a  parent,*'  or  by  brother  or  sister  for  the 
death  of  brother  or  sister,  or  *'all  parties  interested  may  join 
in  the  suit,  and  there  shall  be  but  one  suit  for  the  same  death, 
which  shall  enure  to  the  benefit  of  all  parties  concerned,  but 
the  determination  of  such  suit  shall  not  bar  another  action, 
unless  it  is  decided  upon  its  merits.*'  In  such  action  the  party 
or  parties  shall  recover  such  damages  as  the  jury  may  assess, 
'*  taking  into  consideration  all  damages  of  every  kind  to  the 
decedent  and  all  damages  of  every  kind  to  any  and  all  parties 
interested  in  the  suit." 

These  various  plaintiffs  do  not,  however,  necessarily  profit 
by  the  victory.  The  act  provides  that  no  part  of  the  sura 
recovered  shall  go  to  the  creditors  of  the  deceased,  and  pre- 
scribes rules  for  the  distribution  of  the  damages,  which,  if  the 
deceased  leave  husband,  wife  or  children,  go  wholly  to  them, 
although  many  other  relatives  may  have  joined  in  the  suit  and 
helped  to  inflate  the  verdict.  To  these  plaintiffs  is  applied  the 
rule  which  Congress  adopted  in  distributing  the  Alabama 
award,  when  insurers  whose  claims  were  paid  to  the  Govern- 
ment were  not  allowed  to  receive  their  money,  but  saw  it  paid 
to  others.  Only  in  case  the  deceased  leaves  none  of  the  rela- 
tives named  can  the  legal  representatives  of  the  deceased  sue, 
or  the  creditors  profit  by  the  recovery.  No  counsel  who  has 
ever  defended  a  suit  for  damages  can  regard  such  legislation 
without  shuddering  at  the  possibilities  which  it  entails.  The 
descent  of  a  large  family  after  an  accident  in  Mississippi  must 


MOORFIELD   STOREY.  201 

resemble  the  foray  of  a  Highland  clan  some  centuries  ago,  and 
be  equally  disastrous  to  its  victims. 

Encouragement  of  Manufactures. 

While,  as  a  rule,  the  legislatures  are  adding  to  the  burdens 
and  responsibilities  of  manufacturers,  they  occasionally  do 
something  to  help  them,  and  it  is  interesting  to  compare  the 
legislation  of  Massachusetts  and  Mississippi,  for  it  indicates  a 
movement  now  in  active  progress. 

Massachusetts  authorizes  one  of  its  largest  manufacturing 
corporations  to  manufacture,  buy  and  sell  cotton  or  any  other 
fibre  or  their  products  anywhere  in  the  United  States,  and  to 
invest  its  capital  in  or  out  of  the  State. 

Mississippi,  perhaps  by  way  of  amends  for  the  statute  pre- 
viously referred  to,  offers  immunity  from  all  taxation  for  ten 
years  on  all  permanent  factories  or  plants  established  before 
January  1,  1906,  for  either  of  a  great  variety  of  purposes.  It 
is  doubtful,  however,  whether  this  benefit  can  offset  the  risk  of 
injuring  an  employee  in  Mississippi. 

Everyone  familiar  with  the  subject  knows  that  the  advant- 
ages which  the  South  offers,  especially  the  present  absence  of 
burdensome  legislation  in  the  supposed  interest  of  labor,  are 
tempting  manufacturers  to  migrate,  and  the  subject  invites 
longer  consideration  than  is  possible  in  this  address. 

Trusts  and  Corporations. 

The  feeling  against  great  aggregations  of  capital,  now  so 
rife  in  this  country,  and,  perhaps,  not  wholly  unjustifiable,  finds 
expression  in  many  statutes. 

Mississippi  leads  with  a  drastic  statute  which  allows  the 
producer  or  owner  of  any  commodity  whose  cost  or  price  is 
affected  by  "  any  unlawful  trust  or  combine,'*  to  recover  the 
sum  of  five  hundred  dollars  and  all  actual  damages  in  a  suit 
against  any  party  to  the  "combine"  or  any  of  its  attorneys, 
oflScers  or  agents,  whether  or  not  all  the  parties  to  the  trust 
are  known,  and  whether   or  not  it  was  made  or   exists   in 
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Mississippi.  This  remedy  is  extended  to  any  person  if  the 
cost  or  price  of  his  labor  is  injured  by  any  such  combination. 
In  any  such  action,  evidence  that  the  combination  intended  to 
affect  cost  or  price  is  made  conclusive  evidence  that  it  waa 
affected,  and  the  sanie  penalty  and  damages  may  be  recovered 
from  any  railroad,  transportation,  telegraph  or  telephone  com- 
pany which  is  a  party  to  such  trust,  or  by  reason  of  it  refuses^ 
to  transmit  any  message  or  commodity  from  one  place  in  the- 
State  to  another.  We  need  not  even  consider  what  questions 
might  be  submitted  to  a  jury  under  this  statute,  in  order  to 
reach  the  conclusion  that  many  lawyers  and  other  gentlemen 
of  high  respectability  will  find  it  safer  not  to  visit  Mississippi^ 

Utah,  by  a  statute  drawn  on  more  usual  lines,  forbids  any 
combination  of  persons  to  control  or  affect  the  price  of  pro- 
fessional services  or  any  commodities,  prescribes  a  penalty  of 
fine,  imprisonment,  or  both,  for  any  violation  of  the  act,  makes 
any  person  violating  it  liable  to  any  injured  party  for  the 
damages  sustained,  and  makes  all  contracts  void  which  con- 
travene the  law. 

With  these  absolute  prohibitions,  which  have  been  found  in 
practice  easy  to  enact  but  difficult  to  enforce,  may  perhaps  be 
associated  conveniently  another  class  of  statutes  intended  ta 
regulate  the  great  transportation  and  other  like  corporations 
as  far  as  possible  in  the  interest  of  the  public. 

Kentucky  requires  every  corporation  or  person  running  a 
railroad  more  than  five  miles  long  to  run  at  least  one  passenger 
train  each  way  every  day  but  Sunday. 

Iowa  declares  express  companies  to  be  common  carriers  and 
places  them  under  the  control  of  the  Railway  Commission. 

New  Jersey  provides  for  the  abolition  of  all  crossings  by  a 
highway  and  railroad  at  grade  in  certain  cities  upon  terma 
more  liberal  to  the  railroad  corporation  than  have  been  imposed 
in  some  other  States.  The  court  must  first  hear  the  applica- 
tion, which  may  be  made  either  by  the  city  or  the  railroad 
company,  and  if  satisfied  that  the  change  is  proper  and  feasible 
without  unreasonable  expense,  may  appoint  a  commission  to 
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report  a  plan  wkh  full  details,  which  the  court  may  alter  or 
reject.  Of  the  expense  the  city  is  required  to  pay  so  much  as 
arises  from  changes  in  pipes,  sewers,  the  grade  or  location  of 
streets,  or  anything  done  to  them  outside  the  railroad  location, 
and  also  all  claims  for  damages  caused  thereby,  and  the  rail- 
road company  pays  the  rest. 

Ohio  requires  interlocking  switches  wherever  an  electric 
street  railway  crosses  a  steam  railroad,  or  else  a  full  stop  before 
the  crossing,  and  forbids  the  construction  of  any  future  cross- 
ing without  such  a  switch.  Another  act  requires  railroad 
corporations  gradually  to  equip  all  passenger  cars  with  port- 
able chemical  fire  extinguishers. 

Mississippi,  perhaps  by  way  of  further  encouragement  ta 
manufacturers,  provides  that  the  railroad  commissioners  may 
permit  manufacturers  to  connect  tracks  built  by  them  with 
railroads,  and  forbids  the  railroad  companies  to  sever  the  con- 
nection while  the  business  continues  and  the  regulations  of  the 
company  as  to  safety  are  observed. 

Another  act  allows  two  railroad  companies  to  run  trains  at 
a  crossing  without  stopping,  if  interlocking  switches  or  other 
safety  devices  satisfactory  to  the  railroad  commissioners  are 
established. 

South  Carolina  authorizes  its  railroad  commissioners  ta 
require  connecting  roads  to  run  their  trains  so  that  connections 
shall  be  close,  if  this  can  reasonably  be  done.  The  Legisla- 
ture has  also  fixed  passenger  rates,  has  ordered  first  and  second 
class  tickets,  has  required  railroad  companies  to  pay  the 
charges  of  all  previous  carriers  on  freight  delivered  to  them, 
whenever  they  can  be  collected  from  the  consignee  and  do  not 
exceed  half  the  value  of  the  freight,  and  has  forbidden  all  dis- 
crimination between  carriers  at  common  or  junction  points  and 
all  failure  to  afford  equal  facilities  to  all.  The  act  provides 
that  any  consignor  may  designate  the  route  by  which  his 
freight  shall  be  shipped  and  that  the  routing  shall  not  be  varied. 
The  penalties  for  any  infraction  of  these  provisions  are  suffi- 
ciently severe. 
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New  Jersey  requires  every  street  corporati<^  seeking  a  loca- 
tion to  file  in  the  proper  municipal  office  a  full  description  of 
the  route,  showing  the  location  of  poles,  conduits  and  tracks, 
and  provides  for  public  hearing  before  the  location  is  granted, 
adding  the  salutary  condition  that  this  shall  not  be  done 
without  the  consent  of  the  persons  owning  at  least  half  the 
land  abutting  on  the  route  taken  by  linear  feet.  It  also  pro- 
vides that  street  railways  shall  not  carry  freight  or  express 
matter  except  their  own  supplies  unless  heretofore  engaged  in 
so  doing.  Massachusetts  on  the  other  hand  in  several  cases 
authorizes  such  corporations  to  carry  freight. 

These  statutes  touch  a  very  important  question.  On  the 
one  hand  the  railroad  corporations  pay  for  their  locations  and 
are  subject  to  severe  provisions  fixing  the  character  of  the 
service  and  accommodation  which  they  must  furnish  and  the 
precautions  which  they  must  take  to  insure  safety.  They  are 
being  compelled  everywhere  at  very  great  expense  to  discon- 
tinue crossings  at  grade.  The  street  railway  on  the  other  hand 
has  its  location  given  to  it  in  most  cases,  its  whole  line  is  a 
grade  crossing,  it  is  free  from  the  requirements  imposed  on  its 
rivals,  it  supplies  no  stations  and  comes  nearer  to  its  passen- 
ger's destination  at  both  ends  of  his  journey  than  is  possible 
for  the  locomotive.  The  street  railway  moreover  is  reaching 
out,  until  it  is  possible  almost  to  cross  some  states  in  a  street 
car. 

If  now  the  latter  corporations  are  permitted  to  carry  freight, 
express  matter  and  mails  as  well  as  passengers,  the  effect  on 
the  earnings  of  the  railroad  corporations  is  likely  to  be  serious, 
and  as  the  street  railways  with  freight  as  well  as  passengers 
will  occupy  more  and  more  fully  the  public  highways,  cities  and 
towns  will  be  obliged  to  build  for  ordinary  traffic  new  streets 
in  place  of  those  which  they  have  given  to  the  street  railway 
corporations.  The  opposing  interests  will  doubtless  engage 
in  many  legislative  battles,  and  finally  when  experience 
has  determined  which  system  best  serves  the  public,  the  contest 
will  end,  and  the  railroad  corporations  may  find  the  value  of 
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their  franchises  much  diminished  without  receiving  any  com- 
pensation. 

Massachusetts  has  made  a  new  departure  from  her  previous 
practice  by  incorporating  the  Massachusetts  Pipe  Line  Com- 
pany with  authority  to  lay  its  pipes  all  through  the  state,  and 
to  supply  fuel  and  illuminating  gas  to  cities  and  towns  and  gas 
companies,  and  also  to  acquire  the  works  and  distributing  sys- 
tem of  any  person  or  corporation  engaged  in  selling  gas  and 
continue  its  business.  The  statute  fixes  the  price  at  which  its 
gas  must  be  sold.  This  charter  has  in  it  great  possibilities  for 
good  or  evil. 

Iowa  places  the  burden  of  proof  on  telegraph  companies  in 
suits  for  damages  caused  by  errors  in  the  transmission  of  mes- 
sages ;  but  no  suit  can  be  maintained  unless  the  claim  is  pre- 
sented within  sixty  days  after  the  error. 

Maryland  has  fixed  the  maximum  charge  for  telephone  ser- 
vice between  any  two  cities,  towns  or  villages  in  the  state,  the 
rate  varying  with  the  distance,  and  enacts  that  the  steam  heat- 
ing law  shall  not  apply  to  trains  carrying  passengers  to  par- 
ticipate in  the  ceremonies  attending  the  inauguration  of  the 
President.  Why  they  should  be  treated  as  outlaws  and  left  at 
the  mercy  of  the  car  stove  is  not  explained. 

Georgia  provides  that  a  bank  whose  capital  is  impaired  must 
at  once  make  it  good  by  transfer  from  its  surplus  or  undivided 
profits,  or  if  these  are  not  sufficient,  by  assessing  its  share- 
holders. Another  act  provides  that  circulating  notes  shall  be 
issued  to  any  bank  which  deposits  with  the  treasurer  of  the 
State  bonds  of  the  United  States  or  of  Georgia  in  double  the 
amount  of  the  notes  issued.  The  currency  of  a  State  bank 
thus  assured  should  be  of  unquestionable  value,  and  acts  like 
these  may  help  us  to  deal  with  the  problem  of  our  currency. 

Before  leaving  the  subject  of  corporations,  attention  should 
be  called  to  the  very  careful  revision  of  its  general  corporation 
law  made  in  New  Jersey,  to  a  similar  act  in  South  Carolina, 
and  to  a  statute  in  Massachusetts  which  extends  the  law  affect- 
ing the  liability  of  the  officers  and  shareholders  in  Massachus- 
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etts  corporations  to  the  officers  and  stockholders  of  foreign 
corporations  hereafter  establishing  a  place  of  business  in  that 
State. 

Agriculture. 

The  great  employment  of  mankind  naturally  receives  its 
share  of  attention,  and  our  legislatures  have  endeavored  in 
various  ways  to  help  the  farmer. 

Virginia  forbids  the  imposition  of  any  tax  or  penalty  on 
anyone  selling  his  own  products  outside  of  regular  market 
houses. 

Maryland  and  Utah,  in  different  ways,  provide  for  the 
holding  of  "institutes"  at  least  once  a  year  in  each  county, 
where  skillful  teachers  shall  instruct  the  farmers  and  lay 
before  them  the  results  of  the  most  recent  investigations  in 
theoretical  and  practical  agriculture,  in  order,  as  the  Mary- 
land act  says,  *'  to  effectually  remedy  many  of  the  existing 
evils  now  prevalent  in  every  department  of  agriculture  as  now 
practiced." 

Severe  laws  are  passed  to  protect  the  farmer  from  insects 
and  diseases  fostered  or  spread  by  his  neighbor's  carelessness. 
Til  us  Utah  creates  a  State  Board  of  Horticulture,  consisting 
of  a  president  appointed  by  the  governor,  and  one  man  from 
each  county  selected  by  the  county  commissioners,  and 
requires  each  owner  or  person  in  charge  of  any  vineyard, 
orchard  or  nursery  to  disinfect  all  fruit  trees  or  vines  by 
spraying  them  with  a  poisonous  solution  strong  enough  to 
kill  all  fruit  destroying  insects  and  their  young.  The  Board  of 
Horticulture  and  their  deputies  are  to  be  inspectors  of  trees 
and  to  serve  notice  on  every  person  in  charge  of  trees  stating 
the  time  when  the  disinfection  should  be  done  and  giving 
formulas  for  the  preparation  of  the  disinfecting  solution. 

Ohio  has  a  similar  act  aimed  at  the  diseases  of  trees  known 
as  "yellows,"  "black  knot"  and  "San  Jose  scale."  It 
requires  the  destruction  of  every  diseased  tree  and  all  infected 
fruit  by  the  owner  or  person  in  charge,  and  imposes  a  penalty 
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on  the  keeping  or  sale  of  either.  It  further  provides  for  the 
a.ppointment  of  fruit  commissioners  in  any  township  on  the 
application  of  five  freeholders.  The  act  directs  the  township 
assessor  to  record  the  name  and  address  of  every  person  own- 
ing or  having  charge  of  any  peach,  plum,  cherry,  apricot, 
prune  or  almond  tree,  giving  the  name  and  number  of  each 
kind  and  to  file  the  record  with  the  township  clerk.  It  is 
made  the  duty  of  certain  State  officers  to  publish  a  bulletin 
stating  the  causes,  symptoms,  effects  and  cure  or  treatment 
of  the  diseases  specified,  and  one  of  these  is  mailed  to  the 
address  of  each  person  as  given  in  the  township  record.  The 
fruit  commission  is  required  to  find  out  all  cases  of  disease,  to 
mark  the  trees  and  to  order  their  destruction,  and,  failing 
obedience,  to  destroy  the  trees  themselves.  In  cases  where 
the  diagnosis  of  the  commissioners  is  questioned,  an  appeal  is 
allowed  to  the  Professor  at  the  Ohio  Experiment  Station,  who 
is  declared  by  the  statute  to  be  an  expert. 

Virginia  has  a  law  of  a  similar  kind,  but  it  is  directed 
wholly  against  the  *'  San  Jose  scale,"  and  is  less  drastic. 

Maryland  also  provides  for  the  inspection  of  trees  and 
nursery  stock. 

Ohio  provides  by  law  for  the  dipping  of  sheep  every  year 
as  a  preventive  of  scab. 

Virginia  has  passed  a  very  careful  statute  to  protect  domes- 
tic animals  from  contagious  disorders,  among  which  tuber- 
culosis is  especially  named.  It  provides  for  inspection,  quar- 
antine, and  the  cleansing  and  disinfection  of  cars,  and -it 
imposes  penalties  on  every  owner  or  person  in  charge  who, 
suspecting  disease  among  his  stock,  fails  to  report  it,  and  on 
other  more  obvious  offences. 

Mississippi  imposes  fine  and  imprisonment  on  the  person  in 
charge  of  any  horse  affected  with  glanders  who  does  not  kill 
or  confine  it  apart,  and  in  such  case  directs  the  sheriff  to 
kill  it. 

Utah  offers  bounties  to  cultivators  of  the  silk-worm  and 
canaigre  root,  a  vegetable  used  in  tanning  leather. 
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Another  class  of  statutes  seems  intended  to  protect  the 
farmer  from  competition  and  fraud.  Thus  Ohio,  Georgia, 
South  Carolina,  and  Utah  have  all  passed  laws  to  prevent  the 
sale  of  any  substitute  for  butter  or  cheese,  unless  it  is  dis- 
tinctly declared  to  be  an  imitation.  The  discouraging  devices 
are  various.  In  some  cases  the  products  are  required  to  be 
stamped  with  unattractive  names  like  "skimmed  cheese"  or 
"filled  cheese."  The  vendor  from  a  cart  is  required,  if  he 
wishes  to  sell  "oleomargarine"  to  have  on  both  sides  of  his 
cart  a  placard  bearing  the  word  "  in  uncondensed  Gothic 
letters  at  least  three  inches  in  length.'*  The  keeper  of  a  res- 
taurant who  wishes  to  sell  imitation  butter  must  keep  "  con- 
stantly posted  in  a  most  conspicuous  place  in  the  rooms  where 
the  imitations  are  served  or  sold  a  placard"  of  prescribed  size 
and  color  bearing  in  letters  of  prescribed  size  and  color  the 
words  "Imitation  butter  used  here."  Remembering  the  state- 
ment once  quoted  in  the  House  of  Representatives  from  a 
speech  made  by  a  leading  advocate  of  such  legislation,  that 
the  manufacturers  of  oleomargarine  had  succeeded  in  making 
a  substance  "  which  neither  human  taste  nor  chemical  analysis 
could  distinguish  from  butter  "  it  would  seem  as  if  this  cheap 
and  harmless  substitute  for  an  article  of  daily  use  was  singled 
out  for  exceptionally  severe  treatment. 

South  Carolina  makes  any  person  guilty  of  a  misdemeanor 
who  sells  or  offers  for  sale  any  dressed  beef,  veal  or  mutton 
killed  in  the  State  and  not  in  licensed  butcher  pens,  unless  he 
shall  on  demand  made  within  ten  days  after  killing  or  offering 
the  meat,  exhibit  the  hide  with  ears  and  marks  if  any  attached. 
It  is  possible  that  the  licensed  butcher  and  not  the  farmer 
procured  this  statute. 

Massachusetts,  Mississippi,  and  Virginia  agree  in  laws  to 
prevent  the  sale  of  fraudulent  fertilizers,  which  differ  some- 
what in  their  provisions,  but  indicate  the  existence  of  a  wide- 
spread evil. 
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The  Public  Health. 

Some  of  the  statutes  to  which  reference  has  been  made  illus- 
trate the  extent  to  which  our  government  has  become  paternal. 
This  is  even  more  apparent  in  the  legislation  intended  to  in- 
sure the  public  health. 

Ohio  directs  that  no  room  shall  be  used,  except  by  the  imme- 
diate family  of  the  occupant,  for  the  manufacture  of  any  goods 
intended  for  human  wear,  use  or  ornament  or  any  cigars  or 
tobacco,  unless  it  conforms  to  sanitary  requirements  of  a 
stringent  character,  and  the  act  provides  for  inspection  and 
imposes  penalties. 

Ohio  passes  a  statute  to  prevent  the  adulteration  of  vinegar, 
Massachusetts  to  insure  the  purity  of  condensed  milk,  while 
the  Legislature  of  Rhode  Island  attacks  those  who  would 
sell  adulterated  candy. 

Maryland,  Massachusetts,  New  Jersey  and  Ohio  have  all 
passed  laws  to  secure  the  purity  of  bread  and  to  prevent  its 
becoming  the  means  of  carrying  the  germs  of  disease.  Mary- 
land only  authorizes  the  Mayor  and  Council  of  Baltimore 
to  provide  for  a  proper  inspection  of  bakeries,  but  the  acts 
of  the  three  last-named  States  seem  to  have  come  from  a 
common  source  and  are  very  stringent.  They  require  that 
the  rooms  used  for  bakeries  shall  be  fitted  with  such  plumb- 
ing and  ventilation  as  the  official  inspector  shall  require, 
and  that  no  basement  or  cellar  not  already  in  use  shall  be 
used  for  the  purpose;  that  every  room  used  for  the  manu- 
facture of  flour,  meal  or  their  products  shall  be  of  a  certain 
height,  the  floor  and  walls  treated  in  a  certain  way  and  the 
furniture  and  utensils  so  arranged  that  they  can  always  be 
left  in  proper  condition.  No  sleeping  apartment  can  con- 
nect with  the  rooms  where  flour  or  meal  products  are  stored 
or  manufactured,  and  the  sleeping  rooms  of  the  employees 
are  subjected  to  inspection.  The  lovers  of  the  cat  will  be 
glad  to  know  that  its  sanitary  character  is  established,  since 
it  is  the  only  domestic  animal  allowed  in  bakery  or  store- 
room. 
14 
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Another  act  of  Ohio  provides  for  the  examination  and 
licensing  of  plumbers  and  the  inspection  of  their  work,  and 
forbids  the  doing  of  any  plumbing  except  small  repairs  and  the 
stopping  of  leaks  without  a  permit  from  the  proper  officers. 

Iowa  authorizes  cities  which  have  a  water  supply  to  appoint 
a  plumbing  inspector,  but  the  rules  made  by  the  State  Board 
of  Health  are  to  control  the  city. 

To  be  classed  with  these  laws  as  a  preventive  measure  is 
perhaps  the  act  of  Massachusetts  which  incorporates  the 
American  Hotel  Institute  "  for  the  purpose  of  promoting  the 
study  and  practice  of  the  culinary  art  and  other  duties  apper- 
taining thereto  by  the  establishment  of  a  school  of  hotel  and 
home  science,'*  with  the  right  to  grant  certificates  of  profici- 
ency. Nor  can  we  overlook  in  this  connection  the  considerate 
action  of  the  Maryland  legislature  whick  directs  the  proprie- 
tors of  shops  to  provide  "female  help  employed  for  the  pur- 
pose of  serving  the  public  as  '  clerks  or  salesladies'"  with 
chairs,  on  which  to  rest  as  opportunity  offers.  This  is  not  only 
sanitary  but  courteous. 

Among  the  acts  which  regulate  cure  rather  than  prevention 
we  find  an  act  of  Ohio  providing  for  the  examination  and 
registration  of  physicians  by  a  competent  board  of  examiners, 
without  whose  certificate  no  one  can  practice.  This  certificate 
is  to  be  recorded  with  the  probate  judge  of  the  county  where 
the  physician  resides,  so  that  it  will  be  possible  readily  to  exam- 
ine his  title.  Similar  provisions  are  made  for  the  examination 
and  registration  of  midwives.  Maryland  amends  its  laws  for 
the  examination  and  registration  of  dentists,  who  are  forbidden 
to  practice  without  the  certificate  of  the  examining  board,  and 
Virginia  secures  in  the  same  way  the  skill  of  those  who  under- 
take to  practice  as  veterinaries  within  its  borders. 

Perhaps  under  this  head  also  belongs  the  statute  of  Iowa 
which  authorizes  cities  to  prohibit  and  remove  barbed  wire 
fences  within  their  limits. 


moorfield  storey.  211 

Taxation. 

Taxation  is  a  subject  of  perennial  interest  to  us  all. 

Iowa  and  Virginia  follow  the  example  of  other  States  and 
impose  a  collateral  inheritance  tax  of  five  per  centum  on  all 
property  passing  at  the  death  of  a  person  to  his  collateral 
kindred.  Iowa  imposes  her  tax  only  on  sums  exceeding  one 
thousand  dollars,  while  Massachusetts  amends  her  law  by 
exempting  legacies  or  shares  not  exceeding  five  hundred  dollars 
in  value. 

Iowa  exempts  crematories  from  taxation  if  no  profit  accrues 
to  their  owners. 

Ohio  provides  for  the  levy  of  a  State  tax  on  the  gross 
receipts  of  electric  light,  gas,  natural  gas,  pipe  line,  water, 
street  railway,  railroad,  telegraph,  telephone,  messenger  and 
express  or  like  companies,  and  also  upon  freight  line  and  equip- 
ment companies  doing  business  over  railways  wholly  or  partly 
in  Ohio,  which  are  to  be  assessed  upon  the  proportion  of  their 
capital  stock  representing  capital  and  property  owned  and  used 
in  Ohio.  Iowa  taxes  express  companies  upon  their  gross 
receipts  from  business  done  in  the  State. 

It  is  natural  for  the  authorities  of  every  State  to  consider 
its  necessities,  but  they  sometimes  seem  to  be  guided  too 
closely  by  the  old  rule  of  Donnybrook  Fair  and  to  hit  every 
head  in  sight.  Men  who  own  property  in  one  State,  which 
is  protected  there,  and  reside  with  their  families  in  another, 
enjoying  their  share  of  public  benefits  in  that,  may  however 
be  reminded  when  they  complain  of  double  taxation  that  he 
who  joins  two  clubs  must  pay  his  dues  in  both. 

Utah  shows  mercy  to  the  tax  payer  by  giving  him  four  years 
within  which  to  redeem  his  property  from  a  tax  sale,  but  the 
mercy  is  tempered  by  the  requirement  that  he  pay  interest  at 
the  rate  of  eighteen  per  cent,  a  year.  Maryland  has  revised 
her  system  of  assessment  and  taxation. 

The  legislature  of  Kentucky  has  submitted  to  the  people 
an  amendment  to  the  constitution  which  authorizes  the  passage 
of  general  laws  to  '*  provide  for  the  taxation  by  municipalities 
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of  property,  other  than  lands  and  improvements  thereon,  based 
on  income,  licenses  or  franchises  which  may  be  either  in  addi- 
tion to  or  in  lieu  of  ad  valorem  taxes  thereon." 

Ohio  and  South  Carolina  raise  funds  for  the  repair  and  con- 
struction of  roads  by  statutes  that  require  every  able  bodied 
man,  with  a  few  exceptions,  to  labor  on  the  roads  a  certain 
number  of  days  in  each  year,  but  with  a  proviso  that  a  cer- 
tain payment  will  be  accepted  instead.  In  Ohio  this  corvee 
is  two  days  or  three  dollars,  in  South  Carolina  it  is  four  days 
or  two  dollars. 

In  New  York  the  attempt  to  revise  the  laws'  about  tax- 
ation, begun  in  1892,  has  resulted  in  a  codification  of  exist- 
ing law  which  brings  into  a  single  act  the  legislation  of  sixty 
years  embodied  in  nearly  a  hundred  different  statutes.  Cer- 
tain changes  in  the  law  proposed  by  a  commission  were  found 
too  radical  for  the  legislature,  and  substantially  all  the  new 
legislation  proposed  was  abandoned. 

The  system  of  taxation  now  in  force  in  many  of  our  States 
is  crude  and  unsatisfactory,  and  some  changes  in  the  New 
York  law,  especially  in  regard  to  the  tax  on  corporations,  are 
regarded  as  imperative. 

In  Massachusetts  a  commission  to  examine  the  whole  subject 
and  report  such  changes  as  seem  advisable  was  authorized  by  the 
legislature  and  an  excellent  commission  has  been  appointed. 
In  every  State  the  advocates  of  the  single  tax  on  real  estate  as 
the  simplest  and  fairest  are  gaining  strength,  and  if  it  were 
possible  to  secure  agreement  between  the  States  so  as  to  insure 
a  harmonious  system  and  to  avoid  the  reduplication  of  taxes 
on  the  same  property,  a  fertile  source  of  discontent  and  dis- 
honesty would  be  removed.  This  is  a  subject  which  might 
well  engage  the  attention  of  the  committees  and  commissioners 
on  uniform  legislation. 

Pensions. 

Akin  to  the  question  of  taxation  in  the  mind  of  every  tax- 
payer to-day  is  the  subject  of  pensions,  since  it  is  to  this  pur- 
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pose  that  so  large  an  amount  of  the  money  raised  by  federal 
taxation  is  devoted.  I  have  already  alluded  to  the  pensions 
provided  for  teachers  which,  however,  impose  no  burden  on 
the  taxpayer  but  merely  establish  a  system  by  which  teachers 
out  of  their  own  salaries  may  save  for  their  old  age.  There 
Are  other  pensions  which  are  a  direct  charge  on  the  public. 

Ohio  makes  a  provision  in  certain  cities  for  firemen  disa- 
bled in  the  service  and  for  certain  dependent  relatives  of 
those  who  are  killed,  by  creating  a  pension  fund  for  their 
benefit.  One-half  of  the  taxps  on  their  gross  receipts  paid  by 
insurance  companies,  all  fines  imposed  on  members  of  the 
department,  all  fees,  gifts  or  rewards  given  for  extraordinary 
services  and  any  other  sums  given  or  bequeathed,  are  to  be 
paid  into  this  fund,  and  the  whole  is  to  be  managed  by  a 
board  of  trustees  consisting  of  the  fire  commissioners  and  of 
three  other  persons  selected  by  the  members  of  the  depart- 
ment, who  have  control  of  the  fund  and  the  award  of  pen- 
sions, the  amounts  being  specified  in  the  statute. 

Maryland  makes  a  more  limited  provision  for  the  same  pur- 
pose by  authorizing  the  State  Treasurer  to  make  payments 
not  exceeding  one  thousand  dollars  a  year  for  the  two  years 
1896  and  1897  on  account  of  killed  or  disabled  firemen. 

There  are  various  laws  in  the  Southern  States  providing 
for  direct  pensions  to  soldiers  and  sailors  who  served  in  the 
civil  war,  and  T  am  inclined  to  think  that  under  this  head  of 
legislation  belong  the  so-called  Veteran  Preference  laws,  at 
least  where,  as  in  Massachusetts,  they  authorize  the  appoint- 
ment of  veterans  to  office  or  their  employment  in  the  public 
service  without  regard  to  their  capacity,  and  expressly  repeal 
the  provision  of  previous  laws  that  "  their  other  qualifications 
shall  be  equal."  These  acts  are  certainly  not  calculated  to 
secure  the  most  efficient  performance  of  that  public  service  for 
which  offices  are  created,  and  wherever  the  full  salary  is  paid 
for  anything  less  than  the  best  service  attainable,  a  part  of  it 
at  least  is  nothing  but  a  pension.  Such  laws  confuse  the  stan- 
dards of  the  public  and  increase  the  tendency  to  regard  the 
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government  not  as  a  trustee  for  us  all,  but  as  an  institution 
which  maj  properly  dispense  gifts  and  favors.  A  pension 
pure  and  simple  is  a  payment  for  past  service,  and  its  charac- 
ter should  not  be  disguised.  It  would  be  better  to  pay  both 
salary  and  pension  and  have  the  public  work  done  well,  than 
to  pay  the  pension  under  the  name  of  a  salary  for  poor  and 
therefore  often  most  costly  service.  Where,  as  in  Ohio,  the 
law  allows  the  preference  only  to  veterans  possessing  the 
requisite  qualifications,  this  objection  is  to  a  certain  extent 
weakened. 

In  Georgia  a  preference  is  given  to  which  no  one  can  rea- 
sonably object  by  an  act  which  gives  the  privilege  of  peddling 
without  a  license  to  all  indigent  or  disabled  soldiers  of  the 
Seminole,  Creek  and  Cherokee  Indian  Wars  and  of  the  Mex- 
ican War.  The  existence  of  a  public  demand  for  this  statute 
indicates  the  singular  vitality  of  the  veteran. 

Immigration. 

Among  the  subjects  which  have  excited  a  large  share  of 
public  attention  in  recent  years  is  immigration.  For  many 
years  our  policy  has  been  to  encourage  it,  and  under  this  pol- 
icy our  growth  and  the  development  of  all  our  resources  have 
been  unexampled  in  history.  We  have  felt  that  it  was  our 
mission  to  offer  a  refuge  to  the  oppressed  of  all  nations,  and 
have  prided  ourselves  that  America  had  "room  about  her 
hearth  for  all  mankind."  Of  late  years  this  mission  has 
seemed  less  attractive,  and  attributing,  as  I  think  falsely, 
many  of  our  political  evils  to  the  presence  of  foreigners 
rather  than  to  apathy  and  the  decay  of  public  spirit  among 
our  native  citizens,  we  have  in  many  ways  tried  to  discourage 
immigration.  Beginning  by  the  passage  of  laws  intended  to 
prevent  the  coming  of  skillful  artisans,  who  w^ould  certainly 
seem  a  valuable  addition  to  our  numbers,  we  are  now  seeking 
to  keep  out  less  desirable  immigrants. 

It  is  pleasant  to  find  Maryland  still  adhering  to  the  older 
tradition.     Her  legislature  has  established  a  Board  of  Com- 
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missioners  and  a  superintendent,  ^hose  business  it  is  to  col- 
lect and  disseminate  information  as  to  the  resources  of  the 
State,  the  prices  of  land  and  commodities,  its  products  and 
all  other  facts  of  interest  to  emigrants ;  to  make  arrangements 
with  steamship  companies,  and  in  every  way  to  stimulate 
immigration.  The  superintendent  is  required  every  year  to 
visit  Europe  and  remain  there  at  least  four  months  visiting 
different  countries  and  doing  all  in  his  power  to  persuade  for- 
eigners to  become  citizens  of  Maryland. 

This  act  is  supplemented  by  another  which  establishes  a 
State  Geological  and  Economic  Survey,  and  provides  for  the 
publication  of  reports  and  maps  showing  the  physical  features 
of  the  State,  the  character  and  adaptability  of  its  soil,  and  its 
economic  resources. 

Massachusetts,  on  the  other  hand,  has  passed  a  law  requir- 
ing that  when  mechanics  or  laborers  are  to  be  employed  on 
any  public  work  by  the  State  or  any  municipal  corporation 
or  by  contractors  with  either,  citizens  shall  be  preferred  to 
foreigners  and  every  contract  must  contain  this  requirement, 
a  penalty  being  imposed  on  any  contractor  who  disregards  it. 
This  statute  is  calculated  to  drive  from  Massachusetts  a  class 
of  laborers  who  in  practice  have  been  found  very  useful,  and 
by  putting  contractors  more  completely  in  the  power  of  local 
artisans  and  laborers  to  increase  largely  the  cost  of  public 
work. 

This  hostility  to  foreigners,  hitherto  more  characteristic  of 
less  civilized  races  than  of  great  and  enlightened  nations,  not 
only  makes  us  object  to  foreign  labor,  but  would  limit  our 
resources  by  discouraging  the  employment  here  of  foreign  cap- 
ital. Thus  South  Carolina  forbids  the  holding  by  any  alien  of 
more  than  five  hundred  acres  of  land,  unless  it  is  bought  at 
foreclosure  sale ;  and  Iowa  provides  that  no  non-resident  alien, 
corporation  created  by  the  law  of  a  foreign  country,  or  domes- 
tic corporation  whose  stock  is  controlled  by  non-resident  aliens 
shall  hold  real  estate  within  its  bounds. 
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In  Ohio  the  same  spirit  leads  to  a  law  which  requires  the 
display  of  the  United  States  flag  on  every  school  house  while 
the  school  is  in  session,  with  the  economical  proviso  that  it 
shall  float  outside  only  on  fair  days  and  be  displayed  within  at 
other  times.  To  prevent  any  divided  allegiance  the  display  of 
any  foreign  flag  is  prohibited  except  when  by  proclamation  of 
Governor  or  Mayor  it  is  displayed  in  honor  of  some  foreigner 
who  is  the  guest  of  State  or  city. 

It  is  doubtless  to  increase  our  ability  to  resist  foreign  inva- 
sion that  Maryland  and  Ohio  have  followed  the  example  of 
other  States  and  established  a  naval  militia. 

The  Press. 

The  dangers  which  menace  our  citizens  are  not  all  from 
without.  The  rivalry  of  the  great  newspapers  leads  them 
constantly  more  and  more  to  treat  as  public  property  what  we 
have  been  wont  to  consider  matter  of  essentially  private  con- 
cern. However  little  we  may  like  it,  we  are  forced  to  realize 
the  ideal  of  the  ancient  Roman  who  was  content  that  his 
whole  domestic  life  should  be  open  to  the  public  gaze.  In  the 
race  for  priority  of  publication  editors  and  reporters  have  no 
time  to  sift  evidence  or  to  hear  both  sides.  Hence  we  are 
regaled  every  morning  with  news  about  our  neighbors,  which 
soon  turns  out  to  be  extremely  inaccurate  if  not  entirely  false. 

Experience  has  taught  each  of  us  that  if  he  finds  reported 
in  a  newspaper  a  transaction  of  which  he  has  personal  knowl- 
edge the  report  is  generally  false,  in  many  respects  at  least. 
Therefore,  when  we  read  the  report  of  a  transaction  concern- 
ing which  we  know  nothing,  we  invariably  assume  that  the 
report  is  absolutely  true.  This  credulity  makes  a  false  publi- 
cation very  injurious.  The  sensational  newspaper  sometimes 
finds  its  victims  resentful,  and  its  proprietors  have  conceived  a 
prejudice  against  the  common  law  of  libel.  Hence  in  most  of 
the  States  the  attempt  has  been  made  to  amend  it. 

This  attempt  has  succeeded  in  Utah,  where  a  statute  pro- 
vides on  behalf  of  newspapers  published  in  that  State,  that  if 
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at  the  trial  it  appears  that  the  libel  was  published  in  good 
faith,  that  it  was  done  by  mistake  or  misapprehension,  that  a 
full  and  fair  retraction  was  published  in  as  conspicuous  a 
place  and  type  as  was  the  libel,  within  a  certain  time  after 
notice  of  the  mistake  is  given,  then  the  plaintiff  shall  recover 
actual  damages  only,  but  this  does  not  apply  to  a  statement 
about  any  candidate  for  public  office  unless  the  retraction 
is  made  editorially  in  a  conspicuous  manner  a  certain  time 
before  convention  or  election,  as  the  case  may  be.  This  stat- 
ute enables  newspapers  to  proceed  with  less  care  and  to  reap 
the  profit  of  a  scandalous  sensation  on  somewhat  easy  terms. 
It  is  probable,  however,  that  juries  and  courts  may  be  relied 
upon  to  interpret  it  in  the  interests  of  public  justice. 

Maryland,  perhaps  touched  by  the  recent  proceedings 
against  correspondents  who  have  refused  to  testify  at  investi- 
gations caused  by  their  statements,  has  passed  an  act  which 
protects  any  person  connected  with  a  newspaper  from  dis- 
closing at  any  trial,  or  legislative  or  other  hearing  the  source 
of  any  information  procured  by  him  and  published  in  his 
paper.  It  may  well  be  doubted  whether  this  statute  is  in  the 
public  interest,  or  is  calculated  to  further  the  ends  of  justice. 
The  newspaper  which  lays  bare  the  secrets  of  everyone  else 
should  have  no  secrets  of  its  own. 

Criminal  Law. 

There  are  other  wrong- doers,  less  influential  than  the  libel- 
ler, against  whose  action  the  legislature  is  constantly  vigilant. 
The  burglar  or  the  murderer  in  the  abstract  has  few  friends. 
It  is  only  after  he  is  caught  and  set  at  the  bar  that  the  law 
becomes  jealous  for  his  safety  and  he  excites  the  warm  sympa- 
thy of  excellent  citizens. 

The  newspapers  which  publish  minute  accounts  of  prize 
fights  on  the  plea  that  the  public  demands  the  fullest  details, 
do  great  injustice  to  the  public  taste  if  it  is  correctly  reflected 
in  the  statute  book.  The  recent  progress  of  noted  bruisers,  in 
search  of  a  forum  where  prize  fighting  is  legal,  is  recalled  by 
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changes  in  the  statutes  of  several  States,  but  it  is  a  prohibitory,, 
not  a  protective  system  which  they  have  established. 

Kentucky  and  Virginia  make  prize  fighting  a  felony,  pun- 
ishable by  imprisonment  for  from  one  to  five  years.  The  latter 
State  brushes  away  the  fiction  that  the  use  of  gloves  changes 
the  character  of  the  contest. 

South  Carolina  not  only  punishes  the  principals  but  any  per- 
sons who  whether  as  individuals  or  as  ofiicers  of  a  club  offer  a 
prize  or  furnish  a  place  for  the  encounter,  while  Massachusetts 
will  punish  all  who  engage  in  or  promote  any  public  or  pri- 
vate boxing  match  where  the  contestants  are  given  or  promised 
any  reward.  War  on  a  large  scale  between  enlightened 
nations  may  seem  for  a  moment  popular,  but  it  must  be  dis* 
couraged  between  individuals,  however  unfitted  they  may  be 
for  any  other  employment. 

Virginia  discourages  yet  another  manly  sport  by  prohibiting 
any  betting  or  pool  selling  on  any  trial  of  speed  or  endurance, 
and  forbids  any  racing  in  winter.  This  statute  contains  a 
damaging  admission  in  regard  to  her  winter  climate  for  any 
New  Englander  who  likes  a  sleigh  ride. 

In  Maryland  if  a  man  deserts  or  wrongfully  neglects  to 
support  his  wife  or  minor  child,  he  is  made  a  criminal,  pun- 
ishable by  fine  and  imprisonment,  a  most  salutary  provision. 
Here  also  written  or  oral  threats  to  accuse  a  person  of  some- 
thing, which,  if  true,  would  bring  the  person  into  disrepute, 
are  made  criminal. 

Several  States  have  changed  the  age  of  consent,  but  their 
action  is  not  uniform.  Louisiana  fixes  it  at  sixteen  years, 
Virginia  and  South  Carolina  at  fourteen,  while  the  statutes  of 
Utah  make  consent  impossible  in  law  between  thirteen  and 
eighteen. 

Rhode  Island  follows  the  lead  of  other  States  in  two  stat- 
utes. The  first  authori7es  the  measurement  and  description 
of  criminals  according  to  the  Bertillon  method.  The  other 
defines  an  habitual  criminal  as  one  who  has  been  sentenced 
for  crime  for  two  or  more  terms  of  imprisonment  and  directs- 
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that  upon  any  subsequent  conviction  such  person  shall  in 
addition  to  the  sentence  for  the  last  offence  be  imprisoned  for 
twenty-five  years.  This  is  tempered  by  a  provision  which 
enables  the  Governor  if  satisfied  that  the  convict  has  reformed 
to  set  him  at  liberty  for  the  rest  of  his  term  on  such  condi- 
tions as  he  thinks  wise.  If  these  are  violated  the  leave  is 
avoided. 

Utah  also  provides  for  the  detention  of  habitual  criminals 
for  periods  of  not  less  than  fifteen  years,  and  authorizes  the 
release  of  reformed  prisoners  on  parole. 

Ohio  and  South  Carolina  have  legislated  against  mob 
violence.  Ohio  defines  ''a  mob"  as  "any  collection  of 
individuals  assembled  for  any  unlawful  purpose  intending 
to  do  damage  or  injury  to  anyone,  or  pretending  to  exer- 
cise a  correctional  power  over  other  persons  by  violence  and 
without  authority  of  law,"  and  raises  "lynching"  to  an  estab- 
lished position  in  the  law,  by  giving  it  also  a  legal  definition 
in  a  provision  that  "  any  act  of  violence  exercised  by  a  *  mob  ' 
upon  the  body  of  any  person  shall  constitute  a  lynching.'  " 
The  act  gives  the  sufferer  by  any  lynching,  (soon  we  may 
suppose  to  be  known  as  the  "  lynchee,")  a  right  to  recover 
of  the  county  from  five  hundred  to  five  thousand  dollars. 
In  case  of  death  the  legal  representatives  of  the  deceased  shall 
recover  five  thousand  dollars,  which  is  not  to  be  treated  as  a 
part  of  his  estate  but  is  for  the  benefit  of  wife,  children  or 
relatives.  The  county  is  given  a  remedy  over  against  any 
persons  in  the  mob,  and  in  case  the  mob  brings  the  prisoner 
from  one  county  into  another  or  starts  in  one  and  commits 
violence  in  the  other  on  a  prisoner  brought  from  the  first,  the 
second  county  is  given  a  remedy  over  against  the  first,  unless 
it  has  been  guilty  of  contributory  negligence. 

South  Carolina  in  case  of  a  lynching  which  causes  death 
makes  the  county  liable  for  two  thousand  dollars,  with  a  remedy 
over  against  the  parties  concerned,  and  it  also  directs  the  re- 
moval of  any  officer  whose  neglect  made  the  lynching  possible 
and  makes  him  ineligible  for  any  office. 
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Georgia  permits  the  recommendation  of  a  jury  to  make  a 
felony  for  purposes  of  sentence  only  a  misdemeanor,  if  the 
court  approves,  and  South  Carolina  in  a  certain  class  of  cases 
gives  weight  to  a  like  recommendation. 

Utah  permits  proceedings  in  criminal  cases  by  information 
as  well  as  by  indictment,  and  Ohio  substitutes  electricity  for  the 
usual  method  of  executing  the  death  sentence,  satisfied  appar- 
ently by  the  experience  of  New  York  that  the  change  is  wise. 

Prison  Reform. 

Inevitably  associated  with  crime  is  the  idea  of  punishment. 
Mankind  is  beginning  to  discover  that  mere  imprisonment  at 
hard  labor  does  not  accomplish  the  real  object  of  all  punish- 
ment, the  protection  of  society.  A  prison  where  offenders 
of  all  grades  are  kept  together,  where  the  juvenile  offender 
becomes  the  associate  and  pupil  of  the  professional  criminal, 
is  only  a  school  of  crime, — a  manufactory  of  criminals,  who 
after  a  brief  detention  are  returned  to  a  community  which 
distrusts  them  and  makes  no  provision  for  enabling  them  to 
take  again  a  place  among  honest  men.  The  subject  of  prison 
reform,  therefore,  claims  its  share  of  public  attention. 

Kentucky  provides  for  the  establishment  of  two  distinct 
Houses  of  Reform,  one  for  boys  and  one  for  girls,  under  the 
charge  of  a  board  consisting  of  three  men  and  three  women 
of  different  parties  and  religious  denominations.  For  these 
institutions  healthy  locations  are  to  be  procured  and  the  build- 
ings are  to  be  constructed  on  the  *'  Cottage  Family  Plan,** 
cells  and  bars  being  omitted  as  far  as  practicable.  In  each 
cottage  there  are  to  be  from  eighteen  to  twenty-five  occupants, 
selected  so  as  to  be  of  about  the  same  degree  of  criminality. 
Each  cottage  is  to  have  a  matron,  a  housekeeper  and  a  teacher, 
and  to  resemble  in  general  arrangement  and  discipline  ''as 
nearly  as  practicable  a  well-ordered  and  regulated  home.** 
The  object  of  these  institutions  is  declared  to  be  the  reform  of 
the  prisoners,  and  the  officers  are  enjoined  "  to  see  that  a  kind 
And  proper  tone  of  feeling  is  observed  among  the  inmates  and 
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to  do  everything  in  their  power  to  reclaim  and  improve  the 
moral  character  of  the  boys  and  girls  under  their  care,  fitting 
them  to  become  good  citizens  and  useful  members  of  society/' 
The  trustees  are  required,  by  frequent  visits  and  otherwise,  to 
see  that  the  object  of  the  act  is  secured. 

Iowa  provides  for  the  separation  of  juvenile  from  older 
offenders. 

Utah  changes  the  name  of  the  **  State  Reform  School  '*  to 
"  State  Industrial  School,"  provides  for  the  "  Cottage  sys- 
tem "  in  the  buildings,  for  land  enough  in  connection  with 
them  for  a  farm  suflScient  for  the  instruction  and  support  of 
the  inmates,  and  for  a  manual  training  school.  Each  occu- 
pant is  to  be  taught  some  useful  trade  or  occupation,  and  pro- 
vision is  made  for  letting  prisoners  go  on  parole. 

Utah  further  provides  for  grading  and  separating  the  con- 
victs in  the  State  Prison,  so  as  to  keep  the  better  apart  from 
tht  worse,  and  offers  them  some  personal  encouragement  by 
authorizing  the  Board  in  charge  to  credit  deserving  prisoners, 
if  married,  with  not  more  than  twenty-five  per  cent,  of  their 
earnings,  which  shall  be  paid  to  their  families  if  dependent, 
otherwise  to  them  on  their  discharge.  Unmarried  prisoners 
are  to  receive  like  credit  to  an  amount  not  exceeding  ten  per 
cent,  of  their  earnings.  The  law  also  allows  the  Board  to  let 
prisoners  go  on  parole,  and  contains  other  humane  provisions, 
such  as  one  which  authorizes  the  warden  to  give  each  pris- 
oner on  his  discharge  clothing  and  a  certain  sum  of  money. 
Among  other  excellent  requirements  is  the  provision  that  the 
Board  shall  keep  a  record,  in  which  shall  be  entered  all  facts 
that  can  be  ascertained  from  time  to  time  as  to  each  prisoner 
relating  to  parentage,  early  social  influences,  and  his  constitu- 
tional and  acquired  defects  and  tendencies,  on  which  they  are 
directed  to  make  an  estimate  as  to  his  character  and  the  best 
method  of  dealing  with  him.  This  makes  each  prisoner,  like 
a  patient  in  a  hospital,  the  subject  of  independent  study  and 
treatment,  and  is  a  long  step  forward.     Indeed,  Utah  in  its 
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legislation  sets  an  example  that  may  well  be  studied  by  her 
elder  sisters. 

A  single  concession  is  made  to  the  jealousy  of  prison  labor 
which  exists  among  workmen  by  a  provision  that  no  contract 
for  prison  labor  shall  be  made,  and  that  in  determining  how 
the  prisoners  shall  be  employed,  diversified  lines  of  industry 
shall  be  selected  with  due  care  not  to  interfere  with  the  indus- 
tries carried  on  by  citizens  outside  the  prison. 

Utah  further  provides  that  prisoners  shall  be  employed  to 
labor  on  things  that  are  needed  for  the  institutions  of  the 
State,  while  Ohio  directs  the  various  boards  in  charge  of 
penal  and  benevolent  institutions  to  provide  for  an  interchange 
of  products  between  them  on  a  basis  to  be  fixed  by  the  boards. 

Mississippi  adheres  to  the  old  system  in  an  act  which  pro- 
vides that  convicts  shall  be  let  to  the  highest  bidder,  or  to 
county  contractors,  or  employed  on  the  public  roads  or  the 
county  farm. 

In  New  York  the  Legislature  has  passed  the  State  Char- 
ities Law,  which  is  a  codification  of  existing  statutes.  Among 
the  institutions  for  which  it  provides  are  those  for  juvenile 
delinquents  and  for  certain  classes  of  female  offenders.  The 
act  contains  many  excellent  provisions,  but  in  some  respects 
the  legislation  of  Utah,  to  which  I  have  referred,  seems  more 
advanced. 

The  Bench  and  Bar. 

It  is  natural  that  after  dwelling  upon  the  dangers  to  which 
the  citizen  is  exposed  from  "  foreign  levy  '*  and  "  malice 
domestic  "  and  the  methods  of  punishing  the  latter,  we  should 
consider  the  means  by  which  society  protects  itself,  and  I 
count  upon  your  cordial  concurrence  in  the  proposition  that 
foremost  among  conservative  forces  is  to  be  placed  our  own 
profession.  I  will  therefore  now  ask  your  attention  to  the 
statutes  which  interest  us  peculiarly  as  lawyers. 

The  legislature  of  Georgia  has  proposed  an  amendment  to 
the  constitution,  which,  if  adopted,  will  make  the  Supreme 
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"Court  of  the  State  consist  of  six  judges,  elected  by  the  people 
for  terms  of  six  years.  It  may  well  be  doubted  whether  such 
a  court  will  have  the  independence  of  popular  clamor,  which 
should  be  secured  to  the  highest  court  of  a  State,  and  it  is  sin- 
cerely to  be  hoped  that  the  people  of  Georgia  will  in  time 
amend  their  constitution  again. 

South  Carolina  by  statute  creates  a  Supreme  Court  of  four 
judges  elected  by  the  legislature  for  terms  of  four  years  by 
viva  voce  vote.  The  act  controls  the  discretion  of  the  reporter, 
making  it  the  duty  of  the  judges  to  give  him  full  notes  of  ail 
decisions  which  they  think  of  suflScient  importance  to  be 
reported,  and  requiring  him  to  make  a  brief  statement  of  facts 
and  arguments  only  when  the  court  thinks  it  necessary.  He 
is  required  to  publish  in  each  volunje  of  decisions  the  titles  of 
all  cases  decided  but  not  reported  during  the  period  covered 
by  the  volume,  with  a  note  stating  in  each  case  the  principle 
decided,  and  also  to  add  alphabetical  tables  of  cases  reported, 
of  cases  cited,  of  cases  overruled,  modified  or  affirmed,  and  of 
statutes  construed,  and  a  full  index. 

No  judge  is  allowed  to  sit  in  any  case  at  the  trial  of  which 
he  has  presided  in  the  lower  court,  and  in  case  any  judge  is 
.thus  or  otherwise  disqualified,  provision  is  made  for  the 
appointment  of  some  learned  person  to  take  his  place  for  the 
case  in  question.  The  law's  delay  is  moderated  by  a  provision 
that  every  case  must  be  decided  within  sixty  days  from  the 
adjournment  of  the  term  at  which  it  was  heard. 

Virginia  has  passed  an  act,  long  desired  by  the  Bar,  which 
places  admission  to  the  bar  under  control  of  the  Court  of 
Appeals,  requires  them  to  make  rules  and  prescribe  the  exam- 
ination necessary  both  as  to  learning  and  character,  and 
authorizes  any  three  or  more  judges  of  that  court  acting 
together  under  such  rules  and  after  such  examination  to  grant 
licenses  to  practise.  The  only  other  requirements  are  that  the 
•candidate  must  be  twenty-one  years  old,  and  have  lived  in  the 
State  six  months. 
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A  curious  instance  of  special  legislation  is  a  statute  passed 
by  the  same  legislature  authorizing  the  admission  of  a  partic- 
ular individual  after  examination  by  any  two  judges  of  any 
except  county  and  corporation  courts,  provided  he  is  found 
qualified  and  produces  a  certificate  from  either  of  certain 
judges  that  he  is  over  twenty  years  of  age  and  is  of  honest 
demeanor.  It  would  seem  that  the  legislature  before  acting 
might  itself  have  ascertained  whether  the  candidate  was  of 
age. 

The  Maryland  legislature  has  shown  a  qualified  interest  in 
the  profession  by  authorizing  the  judges  of  Baltimore  county  to 
spend  two  hundred  and  fifty  dollars  a  year  in  buying  books  for 
their  library,  and  by  providing  that  one  half  the  fines  and  for- 
feitures paid  for  certain,  offences  shall  in  two  counties  be 
applied  to  the  same  purpose. 

Iowa  amends  her  jurv  law  and  makes  anyone  a  competent 
juror  who  can  hear,  see,  and  read,  write,  and  speak  English. 

Georgia  makes  it  barratry  for  an  attorney,  in  consideration 
of  a  fee  to  be  afterwards  received,  to  offer  his  services  without 
solicitation  in  order  to  institute  a  suit  or  act  in  the  enforce- 
ment of  a  claim  or  suggest  or  urge  the  bringing  of  suit,  or 
without  solicitation  to  seek  out  and  propose  to  act  for  another 
in  the  collection  of  any  claim,  for  which  he  would  charge  a  fee. 
The  offense  is  made  indictable,  and  the  offender  on  conviction 
is  disqualified  from  practising  bis  profession.  Were  this  the 
general  law,  the  number  of  suits  for  personal  injury  would  be 
sensibly  reduced. 

Evidence,  Procedure  and  Practice. 

While  nothing  else  has  been  done  towards  the  creation, 
education  or  discipline  of  judges  and  lawyers  which  seems  of 
general  interest,  there  have  been  some  enactments  that  may 
interest  you  relating  to  evidence,  procedure  and  practice. 

In  Massachusetts  a  remarkable  attempt  has  recently  been 
made  to  recover  a  very  large  sum  of  money  from  the  estate  of 
a  distinguished  person  upon  an  alleged  contract  to  pay  it  as  a 
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consideration  for  delaying  the  fulfillment  of  a  promise  to 
marry.  The  result  is  the  passage  of  a  law  that  at  the  trial  of 
any  action  against  the  legal  representatives  of  a  deceased  per- 
son, in  which  the  cause  of  action  is  supported  by  oral  testi- 
mony of  any  promise  or  statement  made  by  the  deceased, 
evidence  shall  be  admissible  of  statements  written  or  oral  made 
by  him,  entries  or  memoranda  written  by  him  and  evidence  of 
his  acts  and  habits  of  dealing  tending  to  disprove  or  show  the 
improbability  of  his  having  made  the  promise  or  statement 
relied  upon.  This  is  a  new  departure  but  it  permits  a  jury  to 
consider  as  evidence  what  every  one  outside  the  jury  box 
would  consider  in  deciding  the  same  question,  and  it  seems  a 
sensible  act. 

Mississippi  has  adopted  an  opposite  course  to  meet  a  similar 
danger  by  providing  that  a  person  cannot  testify  in  his  own 
behalf  to  support  a  claim  against  a  person  of  unsound  mind 
which  originated  while  the  defendant  was  sane. 

Maryland  allows  the  parties  to  have  witnesses  in  an  equity 
suit  examined  orally  in  open  court,  a  provision  which  should 
be  universal.  The  taking  of  testimony  before  an  examiner 
who  cannot  rule  on  questions  of  evidence  inflates  the  record 
unnecessarily,  insures  delay,  and  enormously  enhances  expense. 

Attendant  upon  the  witness  is  he,  who  is  by  turns  our  bless- 
ing and  our  bane,  the  stenographer,  who  is  regarded  by  the 
legislature  with  varying  degrees  of  favor. 

Now  Jersey  is  reactionary  and  for  some  reason  repeals  an 
act  passed  two  years  ago  which  made  the  deposition  of  a  wit- 
ness, taken  stenograph ically  and  returned  to  court  with  the 
certificate  of  a  magistrate  that  it  was  correctly  transcribed,  as 
competent  as  if  officially  written  in  longhand  and  signed  by 
the  witness.  It  is  safe  to  predict  that  the  exigencies  of  mod- 
ern life  will  soon  compel  the  re-enactment  in  some  form  of  the 
first  act.  V 

Ohio  provides  on  the  other  hand  that  written  wills  may  be 
hand-written  or  type-written,  a  statute  probably  unnecessary, 
but  nevertheless  likely  to  shock  some  conservative  minds. 
15 
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Mississippi  to  protect  the  rights  of  parties  and  insure  justice 
even  at  the  risk  of  prolixity  provides  that  the  stenographer's 
minutes  of  testimony  and  rulings  given  at  the  trial,  when 
approved  by  the  judge,  shall  be  sent  to  the  appellate  court  as 
a  part  of  the  record,  unless  the  parties  can  agree  on  an 
abridgment. 

Massachusetts  makes  a  contribution  to  procedure  by  a  stat- 
ute which  allows  several  persons  having  claims  for  manual 
labor,  each  less  than  twenty  dollars,  to  join  in  one  suit  against 
the  same  defendant  or  defendants  each  claim  being  stated  in  a 
separate  count,  and  empowers  the  court  to  make  such 
order  for  the  trial  of  issues  and  the  payment  of  costs  as  it 
thinks  proper  and  to  enter  separate  judgments  and  issue  one 
or  more  executions. 

Utah  allows  the  release  of  one  joint  debtor  to  discharge  only 
his  equitable  share  of  the  debt,  or  the  amount  paid  if  he  pays 
more  than  such  share,  leaving  the  rest  to  stand  against  the 
others  liable. 

New  Jersey  enacts  that  in  suits  on  sealed  instruments  a  par- 
tial failure  of  consideration  may  be  set  up  in  defence,  or  dam- 
ages growing  out  of  the  same  transactions  may  be  recouped. 

Mississippi  permits  the  heirs  of  persons  who  have  died  intes- 
tate leaving  property  in  Mississippi  to  establish  their  title  and 
obtain  possession  of  their  shares  by  proceedings  in  chancery. 
The  same  State  provides  a  summary  method  of  enabling  a 
surety  on  the  bond  of  any  State  officer  to  secure  his  release 
from  future  responsibility,  by  directing  the  Governor  to  declare 
the  office  vacant  if  the  incumbent  does  not  within  a  reasonable 
time  after  notice  file  a  new  bond.  Some  such  method  of 
releasing  sureties  in  other  cases  would  often  be  useful. 

New  Jersey  allows  foreign  executors  or  administrators  to 
sue  in  its  courts  on  filing  with  the  surrogate  a  copy  of  their 
letters  testamentary,  while  Georgia  allows  foreign  guardians 
and  trustees  to  sue  upon  filing  an  exemplification  of  their 
appointment  and  to  convey  land  upon  giving  in  addition  a 
bond  for  the  faithful  execution  of  their  trust. 
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A  statute  of  Utah  is  extremely  liberal  in  exempting  prop- 
erty from  liability  to  be  taken  on  execution  and  among  other 
excepted  articles  may  be  found  ''all  family  hanging  pictures, 
oil  paintings  and  drawings,  portraits  and  their  necessary 
frames  "  and  the  professional  libraries  and  office  furniture  of 
lawyers,  physicians  and  ministers. 

Maryland  has  passed  an  act  which  entitles  a  party  to  remove 
his  case  from  a  court  of  law  to  a  court  of  equity  or  vice  versa 
at  any  time  before  the  jury  retires  in  the  discretion  of  the 
judge.  A  much  more  thorough  reform  in  this  matter  has  been 
adopted  in  other  jurisdictions. 

Kentucky  provides  that  no  proceeding  but  forcible  detainer 
or  entry  and  detainer,  in  which  title,  possession,  lien,  tax  or 
charge  on  real  estate  or  any  interest  therein  is  claimed,  and  no 
Judgment  or  sale  in  such  suit  or  proceeding  shall  effect  a  sub- 
sequent purchaser  or  incumbrancer  for  value  without  notice, 
unless  a  memorandum  required  by  the  statute  is  filed  in  the 
clerk's  office  of  the  county  court. 

Kentucky  has  also  recast  its  mechanic's  lien  law  and  pro- 
vides that  no  lien  for  labor  or  materials  shall  take  precedence 
of  a  recorded  mortgage,  contract,  lien  or  conveyance  for  value 
without  notice,  unless  the  person  claiming  the  lien  had  before 
it  was  recorded  filed  a  statement  in  the  county  clerk's  office 
indicating  the  nature  and  amount  of  his  claim. 

The  act  also  provides  that  if  a  mortgage  is  made  to  secure  a 
loan  for  the  purpose  of  erecting  or  improving  a  building,  the 
mortgage  shall  so  state,  and  any  person  who  receives  and  wil- 
fully misapplies  the  proceeds  of  such  a  mortgage  is  made  guilty 
of  felony. 

By  other  provisions  the  act  reduces  the  claims  which  are 
now  given  the  precedence  over  mortgages  and  creditors  of  an 
insolvent  debtor. 

Virginia  follows  a  law  already  adopted  in  Massachusetts 
and  provides  a  summary  method  of  obtaining  judgment  for 
an  uncontested  debt  by  motion  supported  by  affidavit  after 
notice. 
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Transfer  of  Real  Estate. 

Conveyancers  will  be  interested  to  learn  that  Ohio  haa 
passed  the  statute  for  the  establishment,  registration  and  trans- 
fer of  titles  to  land  commonly  known  as  the  "  Torrens  Act," 
while  Utah  and  Maryland  direct  the  appointment  of  commis- 
sioners to  consider  the  subject  and  report  a  law.  In  both 
States  zeal  for  reform  is  tempered  by  a  certain  frugality,  for 
Utah  provides  that  the  commissioners  shall  serve  without  pay, 
and  Maryland  appropriates  for  their  expenses  the  sum  of 
twenty  dollars. 

In  New  York  for  several  years  beginning  in  1888  the 
Revision  Commission  of  the  State  has  been  engaged  in  revis- 
ing the  general  laws  on  a  uniform  system,  and  among  other 
bills  prepared  by  them  which  became  laws  at  the  last  session 
of  the  legislature  is  one  entitled  "The  Real  Property  Law." 
This  makes  few  if  any  substantial  changes  in  the  law  but  is 
rather  a  codi6cation  of  existing  laws.  Short  forms  of  deeds 
and  mortgages  are  provided  and  some  changes  arc  made  in  the 
direction  of  simplicity. 

Domestic  Relations. 

In  this  assembly  it  is  permissible  to  place  the  family  next 
to  the  legal  profession  as  a  conservative  force  in  the  community, 
but  whether  the  order  of  preference  is  universally  conceded  or 
not,  the  subject  of  the  domestic  relations  is  always  interesting 
to  the  profession  as  well  as  to  the  laity. 

The  New  York  legislature  has  passed  the  "  Domestic  Rela- 
tions Law "  which  like  the  law  relating  to  real  estate  is  a 
codification.  It  is  well  drawn  and  makes  the  law  clear  and 
simple.  It  carries  to  its  completion  the  movement  to  estab- 
lish the  control  of  married  women  over  their  property  and 
permits  the  wife  to  enjoy  every  right  to  acquire  use  and  dis- 
pose of  property,  that  she  would  have  if  unmarried,  including 
the  right  to  carry  on  business  and  to  contract  with  anyone 
including  her  husband,  she  being  alone  liable  on  such  contracts. 
She  cannot  however  make  any  contract  with  her  husband  which 
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alters  the  marriage  or  relieves  him  from  his  liability  for  her 
support.  The  wife  may  sue  for  an  injury  to  her  person,  prop- 
erty or  character  or  for  an  injury  arising  out  of  the  marital 
relation  asi  if  sole,  and  is  liable  for  her  own  tortious  acts,  the 
husband  being  not  liable  unless  it  is  proved  that  they  were 
done  by  his  coercion  or  instigation.  It  is  refreshing  to  find 
that  the  law  at  length  realizes  the  true  relation  of  husband  and 
w^ife  in  this  regard  and  is  willing  to  admit  its  error  as  to  mari- 
tal control.  The  statute  also  permits  husband  and  wife  to 
transfer  property  directly  to  each  other  as  they  have  long  done 
indirectly. 

Rhode  Island  authorizes  married  women  to  contract  as  if 
unmarried  with  the  same  rights  and  liabilities. 

Virginia,  by  two  statutes,  fixes  the  degrees  of  kinship  within 
which  marriage  is  prohibited.  One  act  provides  that  it 
«hall  not  be  construed  to  prevent  a  man  "from  marrying  an 
aunt  of  his  first  wife,"  and  that  "if  any  man  has  married 
•either  his  brother's  widow,  the  widow  of  his  brother's  or  sister's 
son  or  his  uncle's  widow  the  marriage  shall  be  valid,"  and  the 
other  that  '*  if  any  woman  have  married  her  brother's  or  sister's 
deceased  daughter's  husband"  the  marriage  is  legal.  One 
would  rather  hope  that  these  last  provisions  belong  to  the  class 
of  special  laws  than  believe  that  they  indicate  a  prevailing 
habit  of  marriageable  Virginians. 

Virginia  also  amends  the  law  so  as  to  make  the  separate 
estate  of  any  married  woman  liable  fully  for  her  contracts,  and 
passes  an  act  to  prevent  cruelty  to  children.  Congress  has 
contributed  to  the  subject  a  single  act  which  makes  one  year's 
residence  in  a  territory  necessary  in  order  to  obtain  a  divorce 
there. 

Utah  makes  legitimate  the  children  of  all  polygamous  mar- 
riages made  before  January  4th,  1896. 

Liquor  Legislation. 

Perhaps  it  is  mainly  because  of  injurious  effects  upon  the 
domestic  relations  that  the  use  and  sale  of  intoxicating  liquors 
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receive  so  much  attention  from  the  modern  legislators.  Two 
noteworthy  attempts  to  deal  with  this  subject  are  found  in  the 
legislation  of  the  year. 

The  "  Liquor  Tax  Law/'  commonly  known  as  the  *'  Raines 
Law/'  in  New  York,  has  attracted  widespread  attention  through- 
out the  country,  partly  perhaps  by  reason  of  the  politicat 
importance  attached  to  it.  It  is  not,  like  the  ^^  Norwegian 
System/'  an  attempt  to  discourage  the  use  of  intoxicants,  nor 
does  it  contain  any  features  not  common  in  legislation  on  this 
subject.  It  is  a  license  law  pure  and  simple  which  throws  the 
traflSc  open  to  all  who  are  willing  to  pay  the  tax  imposed,  which 
varies  with  the  population  of  the  city  or  town.  It  creates  a 
system  of  State  supervision  in  place  of  local  regulation  and 
takes  for  the  State  a  portion  of  the  revenue  heretofore  devoted 
entirely  to  local  purposes. 

It  provides  for  local  option  in  towns,  gives  persons  injured 
by  the  gift  or  sale  of  intoxicating  liquors  to  any  person  the 
right  to  recover  damages  against  the  person  giving  or  selling 
the  liquor,  and  against  the  owner  or  lessor  of  the  building 
where  the  gift  or  sale  occurs,  provided  notice  not  to  sell  has 
been  given  to  them  or  their  agents.  It  forbids  sales  on  Sunday 
or  between  one  o'clock  and  five  o'clock  in  the  morning  of  any 
day,  or  on  election  day,  and  prohibits  the  use  of  screens.  It 
protects  the  neighborhood  of  schools  and  churches  and  by 
various  careful  provisions  seeks  to  prevent  the  granting  of 
licenses  to  improper  persons  and  improper  conduct  by  licensees* 
It  makes  any  employer  engaged  in  the  business  of  conveying 
passengers  or  property  for  hire  guilty  of  a  misdemeanor  if  he 
retains  in  his  service  after  notice  an  employee  who  is  habitually 
intemperate,  in  any  place  where  his  neglect  of  duty  might 
imperil  life  or  property. 

South  Carolina  re-enacts  its  famous  *'  dispensary  law  "  which 
prohibits  the  sale,  keeping  or  transportation  of  any  alcoholic 
liquor  in  the  State  under  penalty  of  fine  and  imprisonment  and 
vests  in  the  State  the  sole  power  of  buying  and  selling  through 
a  board  of  control  and  dispensers  appointed  by  it.     To  accom- 
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plish  this  main  parpose  the  act  is  carefully  drawn  and  contains 
provisions  calculated  to  make  any  attempt  to  sell  in  violation 
of  its  prohibition  difficult  and  dangerous.  A  similar  attempt 
to  regulate  the  sale  of  intoxicants  was  made  in  Massachusetts 
more  than  a  quarter  of  a  century  ago  but  was  abandoned, 
and  it  will  be  interesting  to  observe  the  working  of  the  law  in 
South  Carolina. 

Insurance. 

There  are  few  years  in  which  the  business  of  insurance  is 
neglected  by  our  legislators,  nor  has  this  year  proved  any 
exception. 

Iowa  forbids  any  combination  between  fire  insurance  com- 
panies to  fix  rates,  and  authorizes  the  State  Auditor  to  exam- 
ine any  officer  of  such  a  company  and  to  decide  whether  the 
law  has  been  violated. 

Virginia,  for  the  purpose  of  preventing  any  evasion  of  its 
tax  laws,  forbids  any  foreign  insurance  company  licensed  to  do 
business  in  that  State  from  making  contracts  of  insurance 
except  through  regularly  constituted  agents. 

Mississippi  and  South  Carolina  provide  that  in  suits  upon 
policies  made  or  renewed  after  the  statute,  the  insurer  shall 
not  be  allowed  to  deny  that  the  insured  property  was  worth 
the  value  on  which  the  insurance  was  calculated,  and  that  in 
cases  of  total  loss  the  insurer  must  pay  the  full  amount  of  the 
policy.  In  Mississippi  the  act  also  requires  the  insurer  on 
notice  of  loss  to  furnish  blank  forms  for  proof  with  full 
instructions.  South  Carolina  affirms  the  usual  rule  where 
there  are  two  or  more  insurers,  and  makes  each  liable  for  his 
proportionate  share  of  the  loss  if  this  is  less  than  the  whole 
amount  insured. 

The  South  Carolina  statute  contains  this  convenient  but 
perhaps  not  altogether  intelligible  section  :  "  No  statement  in 
the  application  for  insurance  shall  be  held  to  prevent  a  recov- 
ery before  a  jury  on  said  policy  in  case  of  a  partial  or  total 
loss,  provided  after  the  expiration  of  sixty  days  the  insurer 
shall  be  estopped  to  deny  the  truth  of  the  statement  in  the 
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application  for  insurance  which  was  adopted  except  for  fraud 
in  making  their  application  for  insurance/' 

Georgia  provides  that  the  insurer  must  pay  the  insured  the 
full  amount  of  loss  up  to  the  amount  of  the  policy,  and  that 
any  stipulation  to  the  contrary  shall  be  void,  except  that 
where  the  property  insured  is  a  stock  of  goods  which  is  con- 
stantly changing,  only  the  value  of  the  property  at  the  time  of 
the  loss  can  be  recovered. 

Massachusetts  repeals  the  law  which  allows  life  insurance 
companies  to  deduct  five  per  cent,  from  the  net  surrender 
value  of  endowment  policies. 

New  Jersey  provides  that  when  a  policy  is  taken  by  one 
person  for  the  benefit  of  another  who  has  an  insurable  interest 
in  the  life  insured,  the  beneficiary  shall  be  entitled  to  the  pol- 
icy and  its  proceeds,  but  the  amount  of  premiums  paid  in 
fraud  of  creditors  with  interest  shall  be  paid  to  them  out  of 
the  proceeds  of  the  policy.  The  same  provision  is  made  in 
case  of  a  policy  held  by  a  married  woman,  whether  issued 
originally  in  her  favor  or  subsequently  assigned  to  her.  This 
returns  to  the  creditors  the  contribution  to  the  result  which  is 
made  at  their  expense,  and  leaves  the  beneficiary  the  rest. 

The  business  of  guaranty  insurance  is  recognized  by  statutes 
in  Mississippi,  South  Carolina  and  Ohio.  The  first  two  States 
permit  insurance  companies  on  complying  with  certain  require- 
ments to  become  surety  on  oflScial  bonds,  while  the  last  author- 
izes the  courts  to  allow  in  the  accounts  of  assignees,  trustees 
or  other  persons  acting  in  a  fiduciary  capacity  the  premiums 
paid  to  insurance  companies  for  becoming  surety  on  their  offi- 
cial bonds  up  to  a  certain  percentage. 

The  growth  of  burglary  as  an  industry  is  recognized  in 
Massachusetts  by  the  incorporation  of  a  company  to  insure 
against  loss  by  burglary  or  theft. 

Amusements. 

While  providing  for  the  government,  health  and  safety  of 
the  public,  our  Legislatures  are  not  indifferent  to  its  amuse- 
ments, and,  as  we  should  naturally  expect,  among  these  bicy- 
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cling  stands  first.  In  fact,  the  lovers  of  this  sport  are  so 
numerous,  so  well-organized,  and  if  I  may  say  it,  appreciate 
so  thoroughly  their  own  relative  importance  that  they  exert  a 
strong  influence  on  legislation  and  may  soon  be  reckoned 
among  our  dangerous  classes.  The  statutes  of  ihe  year,  how- 
ever, are  not  seriously  objectionable. 

Maryland  and  Ohio  make  it  a  penal  offense  to  put  upon  the 
hi;ihway  tacks,  nails,  iron,  glass  or  any  substance  which  can 
puncture  or  injure  a  pneumatic  tire. 

New  Jersey  passes  a  similar  statute,  but  recognizes  other 
uses  of  the  highway  by  forbidding  the  deposit  of  any  substance 
likely  to  injure  travelers,  or  pedestrians,  bicycles  or  other 
vehicles,  adding  a  special  reference  however  to  the  pneumatic 
tire,  which  was  the  legislator's  real  care.  This  statute  goes 
further,  and  makes  liable  to  any  person  injured,  the  overseer 
of  highways,  contractor  or  other  person  who  lawfully  and  for 
the  purpose  of  repairing  the  way  puts  broken  stones  upon  it, 
and  does  not  as  soon  as  possible  cover  them  with  fine  stone, 
earth  or  screenings.  This  last  provision  should  be  adopted  in 
every  State,  for  the  task  of  breaking  stone  on  the  roads  with 
his  own  feet  or  vehicle  has  too  long  been  imposed  upon  the 
unconvicted  citizen  by  the  indifference  of  public  officers. 

New  Jersey  empowers  towns  to  build  bicycle  paths.  Ohio 
and  Rhode  Island  give  bicycles  the  position  of  a  passenger's 
baggage,  and  require  carriers  to  transport  one  for  each  passen- 
ger ;  in  Rhode  Island  the  law  expressly  provides  that  there 
shall  be  no  additional  charge ;  in  Ohio  it  makes  them  subject 
to  the  same  charges  and  liabilities  as  passengers'  baggage,  but 
exempts  the  passenger  from  all  obligation  to  cover  or  in  any 
way  protect  them.  Massachusetts  was  urged  to  the  same  step, 
but  hesitated  and  referred  the  subject  to  the  Railroad  Commis- 
sioners for  examination  and  report. 

The  bicyclist  however  does  not  have  it  all  his  own  way. 
Some  wholesome  restraints  are  provided.  New  Jersey  author- 
izes towns  to  regulate  these  vehicles  by  requiring  their  riders 
to  carry  bells  audible  for  one  hundred  feet  and  lamps  visible 
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for  one  hundred  yards  ahead,  to  be  kept  lighted  when  the- 
bicycle  is  in  use  at  any  time  from  an  hour  after  sunset  till  sun- 
rise. Speed  also  may  be  regulated  by  ordinances  applying  to 
all  vehicles  alike.  These  ordinances  may  forbid  riding  on  any 
sidewalk,  and  in  this  prohibition  Maryland  concurs  so  far  as 
Baltimore  county  is  concerned.  The  last  State  authorizes 
turnpike  companies  to  charge  an  additional  cent  for  each 
bicycle  or  tricycle. 

Virginia  has  passed  a  law  which  is  most  becoming  a  civilized 
community.  This  beneficent  statute  ordains  that  every  rider 
of  a  bicycle  shall  use  all  proper  care  in  passing  a  vehicle  or 
person  on  horseback  to  avoid  frightening  the  horse,  and  if  the 
horse  shows  signs  of  terror,  the  bicyclist  must  dismount  and 
stop  to  prevent  accident.  This  is  a  law  to  which  no  friend  of 
the  bicycle  should  object,  who  appreciates  his  duties  to  his- 
fellow  men. 

New  Jersey  provides  for  the  innocent  recreation  of  the 
citizen  by  a  law  which  authorizes  boroughs  to  provide  music 
in  parks  and  other  public  places,  and  to  levy  for  this  purpose 
a  tax  not  exceeding  one  mill  on  a  dollar  of  the  assessed 
valuation. 

Ohio  makes  every  Saturday  after  twelve  o'clock  noon  a 
holiday  in  cities  having  over  fifty  thousand  people,  a  provision 
which  might  well  be  extended. 

Under  this  head  come  the  statutes  intended  to  prevent 
women  from  interfering  with  the  pleasure  of  others  by  wearing 
hats  at  theatres.  It  is  melancholy  to  confess  that  such  laws 
are  necessary,  for  it  would  seem  impossible  that  any  woman 
should  be  willing  to  make  a  public  parade  of  her  petty  selfish- 
ness and  vanity,  but  we  find  them  in  the  statute  books  of  Ohio 
and  Louisiana.  It  is  more  melancholy  still,  however,  from 
the  masculine  standpoint  to  find  in  these  statutes  a  public  con- 
fession that  the  woman,  no  longer  conclusively  presumed  to  act 
under  her  husband's  coercion,  is  beyond  the  control  even  of 
the  law.  Instead  of  boldly  grappling  with  the  evil,  forbidding 
either  man  or  woman   to  wear  any   hat  which  obstructs  the 
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view  of  other  spectators,  and  imposing  a  penalty  for  disobe<l- 
ience,  the  cowardly  legislature  in  each  state  has  shirked  the 
responsibility,  and  imposes  a  penalty  on  the  proprietor  or 
manager  who  allows  any  person  to  wear  such  a  headdress,  thus 
throwing  upon  this  helpless  individual  with  no  legal  power  to 
enforce  his  commands,  a  task  which  the  State  itself,  with  the 
entire  police  power  of  the  community  at  its  back,  is  afraid  to 
undertake. 

In  Louisiana  indeed  the  legislature  is  yet  more  pusillanimous, 
for  after  boldly  imposing  its  penalty,  it  adds  a  proviso  which 
permits  an  opera  bonnet  to  be  worn.  I  may  be  pardoned  for 
expressing  the  strong  sympathy  which  I  feel  for  the  theatrical 
managers  of  Louisiana  thus  forced  by  law  to  decide  in  a  Pie 
poudre  court,  in  the  presence  of  an  audience  of  whom  perhaps 
half  are  are  actively  hostile  and  the  rest  hopelessly  cowed,  to 
what  legal  class  a  particular  bonnet  belongs. 

Woman. 

Women  are  in  this  instance  only  the  subjects  of  adverse 
legislation.  Allusion  has  been  made  to  various  statutes  which 
interest  them  but  to  complete  the  story  of  the  year  I  may 
mention  the  following  acts. 

New  Jersey  authorizes  the  appointment  as  master  in  chan- 
cery of  any  woman  admitted  to  the  bar.  Upon  marriage  her 
official  powers  are  ended  but  she  may  be  reappointed  by  her 
new  name. 

Massachusetts  permits  the  appointment  of  women  as  special 
commissioners  with  power  to  administer  oaths,  to  take  deposi- 
tions, affidavits  and  the  acknowledgments  of  deeds  and  other 
instruments  and  to  summon  witnesses.  This  State  also  with 
cautious  benevolence  makes  women  eligible  to  the  library  com- 
mittee of  a  single  town. 

Uniform  Legislation. 

The  work  of  this  Association  in  behalf  of  uniform  legisla- 
tion in  the  several  States  continues  to  bear  fruit. 
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Maryland,  Rhode  Island  and  Virginia  have  each  provided 
for  the  appointment  of  commissioners  to  act  with  those  named 
by  other  States  in  the  effort  to  promote  uniformity. 

Ohio,  Maryland  and  Massachusetts  have  abolished  days  of 
grace  on  commercial  paper  with  the  single  and  singular  excep- 
tion in  Massachusetts  of  drafts  payable  at  sight. 

Among  the  uniform  laws  are  statutes  of  New  Jersey,  Ohio, 
Rhode  Island  and  Virginia  forbidding  under  penalties  the  sale 
of  articles  marked  "  sterling,*'  "sterling  silver,"  *' coin  "or 
"  coin  silver,'*  unless  containing  certain  specified  proportions 
of  pure  silver.  These  acts  are  doubtless  passed  in  deference 
to  a  demand  inspired  by  the  higher  class  of  dealers  in  silver- 
ware, but  it  might  be  possible  to  make  a  uniform  law  of  much 
more  general  application. 

The  Protection  of  Fish  and  Game. 

Laws  for  the  protection  of  fish,  game  and  song  birds  have 
been  passed  by  almost  every  legislature  that  has  met  during 
the  year  but  there  is  a  wide  variation  not  only  between  the 
laws  of  different  States  but  also  between  those  applying  to 
different  counties  in  the  same  State.  They  indicate  that  the 
country  is  aroused  to  the  necessity  of  stopping  the  indiscrimi- 
nate slaughter  of  useful  and  ornamental  creatures.  It  would 
be  impossible  here  to  discuss  the  provisions  of  these  laws,  but 
among  various  statutes  against  the  use  of  nets,  seines  and 
other  wholesale  destructives  it  is  interesting  to  notice  in  Utah 
the  following  provision,  which  Isaak  Walton  would  have 
applauded :  "  It  shall  be  unlawful  for  any  person  to  take  any 
fish  except  carp,  chub,  perch  and  mullet  from  any  of  the 
waters  of  this  State  by  any  means  or  device  whatsoever,  except 
by  means  of  a  hook  and  line,  commonly  known  as  angling, 
and  that  only  between  the  first  day  of  July  in  each  year  and 
the  fifteenth  day  of  January  following."  This  is  only  one 
section  of  a  statute  which  contains  many  excellent  provisions 
for  preserving  and   increasing  game  and  fish  in   Utah,  and 
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which  insures  the  enforcement  of  these  provisions  by  a  system 
of  State  inspection. 

Virginia  legislates  curiously  by  counties  and  rivers,  and  in 
Maryland,  among  several  salutary  and  stringent  laws  of  gen- 
eral application,  we  find  a  very  special  law  which  prohibits 
fishing,  hunting  or  gunning  in  any  manner  on  Sunday  in 
Garrett  County,  and  authorizes  any  bona  fide  resident  of  the 
county  to  arrest  any  person  found  violating  this  prohibition. 
This  act  has  a  flavor  of  singularly  local  piety. 

Patriotic  and  Benevolent  Societies. 

The  wave  of  popular  enthusiasm  for  the  organization  of 
various  orders  and  societies,  patriotic  and  benevolent,  gives 
rise  to  much  legislation,  and  the  resources  of  the  language  are 
strained  to  find  names  for  these  organizations  and  titles  for 
their  officers. 

The  Legislature  of  New  York  has  passed  the  '*  Benevolent 
Orders  Law,"  which  authorizes  the  ^'lodges,"  ''chapters," 
*^  commanderies  "  or  ''temples"  of  various  societies  to  elect 
trustees  who  shall  hold  the  real  estate  and  property  of  the 
society  and  have  certain  general  powers.  Among  the  bodies 
recognized  is  a  "  Temple  of  Nobles  of  the  Mystic  Shrine, 
duly  chartered  by  and  instituted  according  to  the  general  rules 
and  regulations  of  the  Imperial  Council  of  the  Ancient 
Arabic  Order  of  the  Nobles  of  the  Mystic  Shrine  for  the 
United  States  of  America."  Such  names  indicate  that  repub- 
lican opposition  to  titles  of  nobility  is  no  longer  powerful. 

Kentucky  makes  it  a  misdemeanor  punishable  by  fine  or 
imprisonment  for  anyone  to  wear  the  badges  of  the  Grand 
Army  of  the  Republic  or  other  secret  societies  without  the 
right  to  do  so. 

Virginia  has  incorporated  among  others  a  "  Society  of 
Colonial  Wars  "  to  preserve  the  memory  of  men  who  fought 
in  these  contests,  and  Maryland  has  enlarged  the  powers  of  a 
similar  society  in  that  State.  Virginia  has  created  a  "  Citi- 
zen's League  of   America,"   a   secret   society  with  a  ritual. 
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^^  intended  to  unite  in  patriotic  and  fraternal  citizenship  all 
persons  of  good  moral  character,  who  are  otherwise  unobjec- 
tionable,"— a  most  catholic  provision. 

Ohio  and  South  Carolina  have  passed  acts  of  more  practi- 
cal importance  and  which  are  apparently  identical.  They  are 
intended  to  regulate  *'  fraternal  beneficiary  associations " 
which  are  defined  as  organizations  "  formed  and  carried  on  for 
tlie  sole  benefit  of  their  members  and  their  beneficiaries." 
The  societies  to  which  this  act  applies  are  those  which  are 
organized  to  provide  a  system  of  mutual  insurance  against 
death,  sickness  or  disability.  The  act  requires  them  to  make 
in  a  prescribed  form  annual  returns  of  income,  expenditure, 
assets,  liabilities  and  membership  to  the  superintendent  of 
insurance,  and  directs  the  Attorney-General  to  apply  for  an 
injunction  restraining  any  association  from  doing  further  busi- 
ness in  case  it  fails  to  make  a  return,  exceeds  its  powers  or 
conducts  its  business  fraudulently.  The  powers  of  these  asso- 
ciations are  outlined  and  in  some  respects  specifically  limited, 
but  the  great  advantage  of  the  law  is  the  publicity  secured 
through  the  returns  required.  The  provisions  alluded  to  afford 
a  certain  safeguard  against  long  persistence  in  fraud  which 
experience  has  proved  necessary,  but  it  is  probable  that  direct 
examinations  by  a  State  officer  will  soon  be  required. 

Special  Legislation. 

The  student  of  a  year's  legislation  cannot  fail  to  observe 
with  regret  the  unnecessary  multiplication  of  statutes,  and  to 
understand  the  frequent  prohibition  of  special  legislation  in 
recent  constitutions.  Beside  the  acts  which  I  have  touched 
upon  in  passing  I  should  be  glad  to  give  you  some  further 
illustrations  of  the  special  laws  which  swell  our  statute  books 
and  to  suggest  how  the  same  purpose  could  be  accomplished 
better  by  laws  of  general  application,  but  the  attempt  would 
carry  me  far  beyond  the  possible  limits  of  this  address. 

For  the  information  of  those  who  are  curious  in  this  matter 
I  will  simply  refer  to  the  laws  of  Virginia  for  the  protection 
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of  game  and  fish,  and  to  the  statutes  of  the  same  State  enacted 
to  prevent  live  stock  from  running  at  large,  by  which  in  one 
county  the  prohibition  is  applied  to  horses,  mules  and  colts, 
while  in  another  it  is  extended  also  to  sheep  and  hogs,  and  in 
a  certain  district  of  a  third  relates  only  to  sheep.  Another 
act,  limited  to  a  single  county,  cuts  off  a  common  defence  in 
dog  cases  by  making  the  person  ''  about  whose  house  the  dog 
usually  stops  "  responsible  for  his  acts. 

Georgia  has  many  special  acts  in  regard  to  the  sale  of  wines 
and  liquors,  its  laws  relating  to  game  and  fish  are  largely 
local,  its  acts  for  the  government  of  counties  vary  with  the 
county,  and  the  terms  for  which  commissioners  are  elected 
vary  from  two  years  in  one  county  to  four  in  another. 

Maryland  passes  an  act  to  protect  livery  stable  keepers  in 
Talbot  County,  repeals  the  general  act  which  regulates  the 
practice  of  veterinary  medicine  as  to  another  county,  and 
makes  the  firing  of  crackers,  guns  or  pistols  unlawful  on  the 
highways  of  a  third. 

Massachusetts  sins  conspicuously  in  this  respect,  and  illus- 
trations in  abundance  might  be  drawn  from  the  legislation  of 
every  state.  Whether  the  remedies  which  have  been  applied 
and  which  have  been  evaded,  often  so  ingeniously,  are  worse  or 
better  than  the  disease  may  be  a  question.  The  mere  size  of 
the  statute  book  if  it  arises  only  from  local  acts  passed  to 
meet  local  needs  is  not  a  serious  evil,  however  it  may  offend 
the  advocates  of  system  and  simplicity.  The  habit  of  mak- 
ing every  franchise  the  subject  of  a  distinct  grant  is  the  form 
of  special  legislation  that  is  most  dangerous  and  demoralizing 
to  our  legislators,  and  this  may  well  be  prohibited. 

I  might  refer  to  many  other  statutes,  such  as  the  act  of 
Kentucky  which  provides  for  the  acquisition  by  the  public  of 
turnpike  and  gravel  roads ;  the  excellent  statute  relating  to 
warehousemen  in  South  Carolina,  and  the  law  of  Massachu- 
setts which  terminates  the  liability  of  towns  for  accidents  on 
the  highway  caused  by  snow  or  ice,  if  the  way  is  otherwise 
reasonably  safe  and  convenient  for  passengers,  but  even  your 
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patience  forbids.     There  is  therefore  only  a  single  other  law 
of  which  I  will  speak. 

The  Reorganization  of  Railway  and  other 

Corporations. 

This  is  the  statute  of  Kentucky  ^'  to  provide  for  the  reor- 
ganization of  railroad  and  bridge  companies,*'  which  is,  unless 
I  am  mistaken,  the  first  attempt  to  deal  with  asubject  of  great 
public  importance  by  legislation. 

This  act  in  substance  provides  that  when  a  corporation  be- 
longing to  the  classes  named  is  insolvent  and  in  the  hands  of 
a  court  under  proceedings  to  enforce  any  mortgage  or  for  the 
payment  of  debts  "  the  holders  of  a  majority  of  any  class  of 
securities  issued  by  such  company,  or  any  class  of  creditors*' 
may  prepare  and  submit  to  the  court  a  plan  of  reorganization, 
which  shall  conform  to  certain  requirements,  and  shall  pro- 
vide first  for  the  payment  of  taxes  and  of  all  debts  for 
labor,  materials  and  supplies  entitled  to  a  lien,  next  for  the 
payment  or  assumption'  of  debts  secured  by  a  lien  prior  to 
that  of  the  creditors  proposing  the  plan,  and  last^  for  the 
issue  of  new  securities  and  their  distribution  among  security 
holders  of  the  class  to  which  the  proposers  belong  and  those 
holding  subordinate  claims,  in  such  a  manner  as  shall  regard 
their  relative  rights. 

When  such  a  plan  is  proposed,  the  court  is  directed  to  give 
notice,  the  creditors  are  allowed  to  file  objections  and  upon  a 
hearing  the  court  may  approve,  amend,  or  reject  the  plan.  If 
it  is  finally  approved  by  the  court  and  receives  the  assent  of 
persons  holding  three-fourths  of  the  claims  belonging  to  the 
class  proposing  it,  and  a  like  proportion  of  the  classes  holding 
subordinate  claims,  the  court  is  directed  to  declare  the  plan 
adopted  and  provide  for  its  execution. 

If  no  such  plan  is  proposed  the  court  may  order  a  sale,  and 
if  security  holders  buy,  they  may  pay  in  part  by  surrendering 
their  securities  as  the  court  may  order.  In  that  case  all 
holders  of  securities  belonging  to  the  same  class  as  the  pur- 
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chasers  are  given  the  same  rights  as  the  purchasers,  and  the 
latter,  before  adopting  any  articles  of  incorporation  or  trans- 
ferring the  property  to  any  corporation  are  required  to  present 
a  plan  of  reorganization  with  substantially  the  provisions 
already  stated  and  to  secure  its  approval  by  the  court. 

This  legislation  is  well  worthy  of  careful  consideration  as  a 
step  in  the  right  direction,  for  it  enables  the  court  to  protect 
the  interests  of  investors  by  making  every  reorganization  the 
subject  of  judicial  investigation  and  securing  for  every  interest 
a  hearing.  That  its  importance  may  be  understood,  let  me  for 
a  moment  call  your  attention  to  the  existing  practice,  of  which 
the  country  has  had  a  bitter  experience  within  the  last  few 
years  and  of  which  the  railroad  cases  furnish  the  most  con- 
spicuous examples. 

The  great  railroad  systems  of  this  country,  with  few 
exceptions,  have  been  built  up  and  equipped  with  borrowed 
capital.  Their  bonds  as  a  rule  were  issued  for  money, 
and  to  those  who  held  them  early  in  1893,  represented  an 
investment  of  often  more  than  their  face  value.  The 
shares  of  these  railroads  on  the  other  hand  had  frequently 
been  issued  without  payment.  Sometimes  they  were  given 
as  a  bonus  to  persons  who  subscribed  for  the  bonds.  Very 
often  a  parent  company  organized  subordinate  corporations 
for  the  purpose  of  building  branches,  borrowed  the  money 
to  build  and  equip  them  by  issuing  the  bonds  of  these 
corporations,  and  kept  the  stock  without  paying  for  it  in  order 
to  control  the  branches  thus  built.  In  this  way  the  money  of 
creditors  was  invested,  and  the  control  of  the  property  was 
retained  by  the  debtors. 

In  order  to  protect  these  creditors,  the  most  skillful  law- 
yers in  the  country  have  been  engaged  to  draw  mortgage 
deeds  and  other  contracts  with  careful  and  explicit  pro- 
visions, defining  the  rights  and  remedies  of  the  creditors 
in  case  of  the  debtor's  inability  to  pay  its  debt,  authoriz- 
ing them  through  their  trustee  to  take  immediate  possession 
and  control  of  the  mortgaged  property  and  receive  its  income, 
16 


242  ADDRESS    OF   THE    PRESIDENT, 

and  providing  further  for  speedy  foreclosure  and  sale.  Where 
a  great  system  of  railroads  has  been  built  up  by  contracts 
between  independent  companies,  sometimes  in  the  form  of 
leases  and  sometimes  of  traffic  agreements  whereby  one  cor- 
poration has  surrendered  to  the  other  the  entire  control  of  its 
property  and  business  in  consideration  of  certain  specified  pay- 
ments, the  contracts  have  been  carefully  guarded  so  that  upon 
a  failure  by  the  corporation  in  control  to  make  these  payments 
or  to  observe  the  stipulations  of  the  agreement,  the  other 
should  be  able  immediately  to  resume  possession  of  its 
property.  These  contracts  have  been  shown  and  their  pro- 
visions carefully  explained  to  investors  when  securities  were 
offered  to  them  for  sale,  and  the  reputation  of  the  counsel 
employed  has  afforded  them  a  guaranty  that  they  could  rely 
upon  the  rights  thus  apparently  secured.  It  would  be  impos- 
sible for  any  lawyer  in  this  body  to  draw  instruments  which 
were  clearer  or  more  carefully  guarded  than  many  of  these 
agreements. 

The  last  three  years  have  shown  us  that  these  contracts 
cannot  be  enforced  in  the  courts ;  that  the  rights  which  they 
are  intended  to  secure  are  not  recognized,  and  that  for  all 
practical  purposes  the  creditor  is  at  the  mercy  of  the  debtor 
and  obliged  to  accept  substantially  such  terms  as  the  debtor 
chooses  to  offer.  As  matters  now  stand,  counsel  must  advise 
their  clients  that  they  can  draw  no  instrument  of  this  charac- 
acter  with  the  least  assurance  that  its  provisions  will  be 
respected.  Let  us  see  if  this  statement  is  not  critically 
accurate. 

When  a  great  corporation  fails  the  catastrophe  affects 
especially  two  classes  of  persons.  One  is  a  small  body  of 
men,  the  managers  of  the  property,  who  have  been  charged 
with  the  conduct  of  its  affairs  and  who  are  in  most  cases 
responsible  for  the  result.  These  men,  though  often  to  a 
limited  extent  owners,  are,  as  managers,  the  agents  of  the 
owners.  The  other  is  a  large  body  of  security  holders,  the 
real  owners  of  the  property,  scattered  all  over  the  country 
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and  often  over  Europe  as  well,  who  have  relied  upon  their 
<5ontracts,  who  know  nothing  of  the  corporation's  condition, 
nothing  of  each  other,  and  who,  confused  by  the  disaster,  are 
inevitably  slow  to  act  Many  of  them  are  persons  of  small 
means,  of  little  business  experience,  and  naturally  suspicious 
or  timid.  They  are  represented  nominally  by  a  trustee,  either 
A  trust  company  or  some  person  often  closely  connected  with 
the  debtor  corporation  and  friendly  to  its  interests,  but  this 
trustee  while  clothed  with  authority  is  protected  by  the  trust 
indenture,  so  that  he  is  not  compelled  to  act  unless  requested 
by  a  certain  portion  of  the  bondholders  and  amply  secured 
against  loss.  Before  the  creditors,  therefore,  can  act  for  the 
protection  of  their  interests  there  must  be  time  for  organiza- 
tion. The  holders  of  the  bonds  must  be  discovered,  repre- 
sentatives must  be  selected,  funds  must  be  provided,  and  the 
situation  must  be  carefully  studied. 

The  failure  of  the  railroad  company  finds  the  managers 
united  and  fully  prepared  for  the  emergency  which  they  inev- 
itably have  foreseen,  while  it  finds  the .  creditors  scattered, 
ignorant,  frightened  and  entirely  unready  to  act.  What  has 
happened  in  practice  V  We  have*  seen  the  managers,  while 
stoutly  denying  up  to  the  last  moment  that  any  such  step  was 
contemplated  or  that  the  company  was  in  any  way  embarassed, 
secretly  prepare  a  bill  in  equity  and  without  notice  to  anyone 
interested  file  it  in  the  courts  of  the  United  States,  asking  for 
the  appointment  of  receivers. 

These  bills  have  not  been  brought  by  trustees  to  foreclose 
any  mortgage,  for  no  default  has  occurred.  The  plaintiffs 
have  been  persons  claiming  to  be  stockholders  or  bondholders 
of  the  railroads  or  some  of  them  that  compose  the  so-called 
"system,"  which  has  been  created  and  is  held  together  by  the 
contracts  of  the  insolvent  company.  As  a  matter  of  fact,  in 
-every  case  the  proceedings  have  been  collusive.  The  mana- 
gers of  the  insolvent  company  have  controlled  both  sides  of 
the  litigation  ;  the  plaintifi*  and  defendant  have  been  in  legal 
•effect  the  same  person,  and  that  person  the  debtor  company. 
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The  bills  have  alleged  that  this  company  is  unable  to  meet  its 
obligations  and  that  there  is  therefore  danger  that  parties 
will  act  upon  their  legal  or  equitable  rights,  that  lessors  and 
mortgagees  will  enter  for  breach  of  condition,  that  railroads 
worked  under  traffic  contracts  will  be  claimed  by  their  owners, 
and  that  therefore  the  system  will  be  disintegrated  and  the  insol- 
vent company  suffer  ;  in  a  word,  that  the  contingency  contem- 
plated in  mortgage,  lease  and  traffic  contract  is  about  to  occur, 
and  that  the  parties  propose  to  exercise  the  rights  which  by 
the  express  contract  of  the  insolvent  company  are  secured  to 
them  in  that  very  event.  Upon  this  allegation  the  plaintiffs 
ask  the  courts,  in  the  interest  of  the  debtor,  to  deprive  the 
creditors  of  these  rights  or  at  least  to  restrain  the  creditors 
from  exercising  them.  In  brief,  the  representatives  of  the 
debtor  ask  that  the  creditors  be  deprived  of  that  to  which 
they  are  entitled  in  order  to  preserve  for  the  debtor  property 
to  which  confessedly  it  is  not  entitled.  The  receivership  is 
not  sought  as  incident  to  other  relief,  but  is  the  sole  and  ulti- 
mate object  of  the  suit. 

Surely  this  is  hardly  a  prayer  entitled  to  much  consideration 
in  a  court  of.  justice.  No  statute  passed  by  Congress  or  any 
State  legislature  to  accomplish  this  result  would  be  sustained 
for  a  moment. 

To  disguise  the  naked  effrontery  of  this  position  the  bills 
have  generally  alleged  that  the  public  interest  will  suffer  from 
the  disintegration  of  the  system,  but  if  the  public  interest  did 
not  prevent  the  making  of  the  contracts  it  should  not  prevent 
their  enforcement,  even  if  it  were  possible  under  the  constitu- 
tion for  courts  to  take  private  rights  for  any  such  shadowy  pub- 
lic use  and  without  any  compensation.  Practically,  however, 
it  may  be  doubted  if  there  is  any  foundation  for  this  claim, 
which  certainly  has  never  been  established  after  argument  for 
no  opportunity  to  litigate  it  has  been  given.  Where  it  is  for 
the  interest  of  every  one  concerned  that  the  railroad  should  be 
run  and  made  to  earn  as  much  as  is  possible,  there  is  little 
danger  that  the  public  will  suffer  from  an  ipterruption  of  ser- 
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▼ice.  Connecting  romds  under  different  management  are 
worked  harmonioualy  all  over  the  country,  and  there  is  no 
good  reason  why  the  same  resalt  should  not  follow  even  where 
the  connecting  roads  were  once  anited  by  a  lease  or  traffic 
contract. 

If,  however,  we  were  to  admit  what  has  never  been  decided 
after  argument,  that  such  a  suit  can  be  maintained.  If  we 
concede  that  the  crisis  makes  some  action  by  the  court  expe- 
dient ;  that  though  the  various  parties  are  entitled  to  their 
rights,  it  is  necessary  that  these  should  be  asserted  decently 
and  in  order  and  so  as  to  avoid  the  confusion  which  might  fol- 
low the  failure  of  the  great  corporation ;  what  is  the  reme<ly 
proposed  ?  The  court  is  asked  for  the  protection  of  all  con- 
cerned to  take  the  property  into  its  charge  and  secure  to  every 
one  his  rights,  and  the  method  proposed  is  the  appointment  of 
receivers  not  only  of  the  insolvent  corporation's  property  but 
of  property  belonging  to  various  other  companies  bound  to  it 
by  contracts  which  it  cannot  perform. 

The  selection  of  these  officers  is  a  matter  of  the  deepest  con- 
cern to  a  great  many  persons.  They  are  to  be  the  trustees 
for  the  time  being  of  many  different  and  often  conflicting 
interests  and  bound  to  hold  the  scales  with  absolute  justice 
between  them.  They  are  to  be  in  the  graphic  language  of  the 
decisions  "the  eyes,"  "the  ears,"  "the  hands*'  of  the  court 
and  as  absolutely  without  interest  in  any  of  the  questions  which 
will  confront  them  as  the  court  itself.  They  should  be  men 
of  the  highest  character  and  ability,  and  as  impartial  "  as  the 
lot  of  humanity  will  permit." 

There  should  not  be  in  the  choice  of  such  officers  any  undue 
haste.  A  restraining  order  will  hold  everything  until  after 
notice  and  hearing,  leaving  the  property  meanwhile  to  be  man- 
aged by  its  officers  as  before.  A  temporary  receiver,  if  abso- 
lutely necessary,  can  be  appointed  like  the  marshal  in  bank- 
ruptcy cases,  but  there  can  be  no  reason  why  the  creditors, 
who  become  by  the  debtor's  failure  the  virtual  owners  of  the 
property,  should  not  be  heard  in  the  choice  of  their  trustees. 
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Every  bankrupt  and  insolvent  law  that  we  have  known  has 
left  the  choice  of  assignees  to  the  creditors,  and  the  reason  for 
this  rule  applies  equally  in  the  cases  we  are  considering. 

The  salutary  rule  of  equity  has  been  that,  whoever  else  was 
selected,  the  former  managers  of  the  property, — the  representa- 
tives of  the  debtor — must  not  be  made  receivers.  In  the  case 
of  a  railroad  company  there  is  especial  reason  for  this,  for 
these  men  are  inevitably  interested  and  have  taken  sides  on 
the  questions  which  they  must  determine.  Men  who  have 
themselves  built  up  a  great  system  or  have  been  identified  in 
hope  and  feeling  with  those  who  have  done  so  naturally  take 
pride  in  their  work  and  oppose  any  step  which  looks  towards 
its  disintegration.  Their  own  position  in  the  railroad  world 
depends  on  whether  they  control  a  system  extending  over 
thousands  of  miles,  or  a  single  railroad  which  is  one  link  in  a 
chain.  They  and  their  associates  have  perhaps  lucrative  posi- 
tions which  they  do  not  wish  to  lose.  They  are  in  every  way 
deeply  interested  parties.  Having  filed  a  bill  for  the  express 
purpose  of  preventing  any  assertion  of  legal  rights  which 
would  dismember  the  property  in  their  charge,  is  it  possible 
that  when  they  find  this  bill  entertained  and  themselves 
appointed  receivers  they  will  not  feel  themselves  charged  by 
the  court  with  the  duty  of  resisting  all  who  would  claim  such 
rights  ?  Such  men  of  all  others  must  be  disqualified  to  hold 
the  scales  between  the  conflicting  interests  which  the  court 
must  protect.  Nor  is  there  any  practical  reason  for  their 
selection.  The  receiver  can  employ  them,  as  the  corporation 
employed  them,  and  thus  get  the  benefit  of  their  skill  and 
experience. 

It  would  seem  that  the  justice  of  these  propositions  was 
plain,  and  they  are  abundantly  sustained  by  high  authority. 
It  is  at  least  clear  that  in  a  matter  of  this  supreme  import- 
ance, there  is  no  room  for  secrecy,  and  that  nothing  should  be 
determined  ex  parte.  The  court  should  preserve  its  judicial 
position  ;  it  should  hear  and  then  decide.  It  should  not  deter- 
mine without  hearing  that  the  allegations  in  the  bill  are  true,. 
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and  make  an  appointment  which  cannot  be  recalled  without 
embarassment. 

Yet  with  scarcely  an  exception,  whenever  a  great  railway 
company  has  passed  into  the  control  of  the  court,  the  creditors 
have  first  learned  through  the  newspapers  that  with  the  know- 
ledge of  none  but  its  immediate  officers  and  through  collusive 
proceedings  in  which  they  in  fact  have  represented  both  sides, 
they  or  some  of  them  have  been  appointed  receivers ;  that  from 
that  moment  the  court  in  determining  the  complicated  ques- 
tions which  must  arise  during  such  a  receivership  is  to  see  and 
hear  with  the  eyes  and  ears  of  a  party  to  the  controversy. 
Managers  whose  discharge  by  the  stockholders  was  imminent 
have  thus  been  continued  in  control  of  the  property,  and  even 
when  it  became  apparent  that  the  original  bill  was  likely  to  fail 
and  the  appointment  of  receivers  in  suits  to  foreclose  has  been 
sought,  the  same  secrecy  has  surrounded  the  application  and 
the  greatest  pains  have  been  taken  to  see  that  the  interested 
parties  had  no  notice  and  no  opportunity  to  be  heard,  in  order 
that  the  same  receivers  might  be  retained  in  office  with  a  new 
and  better  title. 

The  results  of  this  first  step  are  inevitable.  The  debtor 
through  its  selected  representatives  becomes  the  agent  and 
adviser  of  the  court.  No  man  in  the  least  degree  familiar  with 
railroad  methods  is  ignorant  that  in  a  railroad  system  the  inter- 
ests of  the  whole  and  of  a  part  may  be  widely  divergent.  The 
receivers  must  determine  how  expenses  shall  be  divided  between 
different  lines,  by  what  route  traffic  shall  be  sent,  how  rates 
shall  be  fixed,  how  branches  can  best  be  used  to  swell  the 
earnings  of  the  main  line.  They  have  it  in  their  power  to 
increase  or  diminish  the  earnings  and  the  expenses  of  any 
road.  They  can  spend  its  income  in  repairs  or  improvements 
and  can  so  state  their  accounts  as  to  raise  or  depress  the  appar- 
ent value  of  its  securities.  Their  action  in  matters  of  this 
kind  is  of  vast  importance  to  many  men,  but  while  in  name  they 
act  as  the  agents  of  the  court  their  action  is  not  judicial.  The 
court  cannot  hear  and  determine  tlie  questions  which  they 
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must  decide  any  better  than  it  could  direct  the  progress  of  a 
military  campaign.  After  the  receivers  have  acted  the  mis- 
chief in  most  cases  is  done,  and  when  creditors  discover  at  a 
later  day  what  has  happened,  the  usual  course  of  judicial  pro- 
ceedings affords  them  no  remedy.  The  receivers  therefore 
are  virtually  and  necessarily  in  irresponsible  control  of  the 
property. 

If  the  representatives  of  a  single  interest,  and  that  the 
interest  of  the  insolvent  debtor,  are  trusted  with  this  power 
what  must  be  the  consequences  ?  A  creditor  interested  only 
in  a  branch  line  wishes  to  know  what  his  security  is  worth. 
To  whom  shall  he  apply  for  information?  He  thinks  that 
his  property  is  managed  badly.  To  whom  shall  he  go  for 
redress  ?  He  wishes  to  establish  the  facts  upon  which  to 
found  some  application  to  the  court.  How  shall  he  obtain 
the  evidence?  The  receivers  are  in  possession  of  all  the 
books  and  control  all  the  witnesses.  No  employee  dares 
to  communicate  any  information  if  he  thinks  that  his  employ- 
ers will  object.  No  shipper  wishes  to  antagonize  men  who  can 
facilitate  or  injure  his  business.  Instead  of  approaching  a 
trustee  anxious  to  give  him  all  possible  information  and 
to  respect  all  his  rights,  the  creditor  deals  with  a  party  to 
the  controversy,  who,  perhaps,  tells  him  that  he  is  acting 
for  the  whole  system,  and  that  the  interests  of  the  whole 
require  an  injury  to  his  part.  Instead  of  finding  as  the 
officers  of  the  court  men  whose  only  object  is  to  deal  justly 
with  all,  and  who  have  no  personal  interests,  he  finds  men 
definitely  committed  to  a  policy  and  determined  to  carry  it  out. 

Many  creditors  have  become  dissatisfied  with  such  represen- 
tatives and  while  in  no  way  disputing  their  honesty  have  felt 
it  obviously  improper  that  the  same  persons  should  represent 
at  the  same  time  entirely  opposing  interests.  Where  the  terms 
of  a  lease  or  traffic  contract  cannot  be  carried  out  a  new  agree- 
ment must  be  made  or  the  owner  must  be  restored  to  posses- 
sion. If  the  first  course  is  to  be  adopted,  it  is  clear  that  the 
same  persons  cannot  act  for  both   sides  in   making  the  new 
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tigreement.  If  the  latter,  there  can  be  no  restoration  of  pos- 
session while  the  property  is  operated  by  receivers  who  control 
it  in  the  interest  of  the  defaalting  debtor.  The  trustees  of 
divisional  mortgages  or  lessors  for  these  reasons  have  in  many 
instances  sought  an  independent  control  of  their  pro})erty. 
They  have  pointed  to  the  letter  of  their  contract,  they  have 
relied  upon  the  clear  justice  of  their  claim,  they  have  been 
encouraged  by  the  assurance  given  by  high  authority  that 
''  while  the  court  will  continue  to  operate  a  division  of  the 
system  until  some  application  be  made,  yet  the  right  of  the 
lessor  or  mortgagee  whose  control  is  impaired  to  insist  upon 
possession  or  foreclosure  will  be  promptly  recognized"  and  the 
disruption  of  the  system  if  it  comes  "  will  come  from  those 
who  seek  separation  and  have  a  legal  right  to  do  so."  But  the 
applications  have  been  opposed  by  the  receivers  and  thein  coun- 
sel. This  shows  the  true  position  of  receivers  thus  appointed. 
The  officers  of  the  court — "the  eyes  and  ears"  of  the  court — 
in  a  representative  capacity  the  court  itself — have  resisted  the 
application  of  the  court's  wards  for  the  appointment  of  a 
separate  trustee  to  represent  a  distinct  interest.  As  the  official 
advisers  of  the  court  they  sit  by  its  side  on  the  bench,  while 
at  the  same  time  they  appear  before  it  as  parties. 

In  many  cases  the  organization  of  the  debtor  corporation 
has  been  kept  alive  at  the  expense  of  the  creditors,  through 
an  allowance  made  for  the  purpose  by  the  court  out  of  funds 
in  the  hands  of  the  receivers,  so  that  the  corporation  is  pro- 
vided with  the  means  of  resisting  the  enforcement  of  its  con- 
tracts. Sometimes  in  the  name  of  this  corporation  through 
<50unsel  nominally  employed  by  it,  sometimes  directly  and 
through  their  own  counsel,  but  always  with  the  money  of  the 
creditors,  the  receivers  have  opposed  foreclosure  proceedings, 
and  every  other  attempt  by  creditors  to  assert  their  contract 
rights,  which  could  lead  to  the  disintegration  of  the  system. 
The  result  has  been  that  the  action  of  the  courts  in  these  suits 
through  receivers  of  their  appointment  has  resulted  in  a 
practical  denial  of  justice. 
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The  debtor  has  been  left  in  possession  not  only  of  its  own 
property  but  of  other  properties  to  which  its  right  has  been 
forfeited,  and  has  been  enabled  from  a  position  of  apparent 
neutrality  and  so  of  peculiar  advantage,  to  prevent  creditors 
from  obtaining  what  their  contracts  gave  them.  The  possibiK 
ities  of  delay  in  such  cases  are  very  great.  Under  the  decis- 
ions a  supersedeas  bond  may  be  given  on  an  appeal  from  a 
decree  of  foreclosure  without  serious  risk  to  the  sureties ; 
hence  an  appeal  is  always  easy,  and  if  the  ingenuity  of  coun- 
sel can  detect  a  flaw  in  the  proceedings,  another  postponement 
is  secured.  In  a  word,  the  court  through  its  officers  holds  the 
creditor  at  bay  until  he  is  ready  to  compromise  his  rights. 

The  result  is  that  after  a  long  and  expensive  struggle  the- 
self- constituted  reorganization  committee  appears  and  bond- 
holders are  offered  their  choice  between  a  contest  conducted 
at  great  disadvantage  and  expense  and  the  acceptance  of  such 
terms  as  may  be  offered.  While  in  theory  they  need  not 
accept,  in  fact  they  dare  not  refuse.  No  man  can  be  sure 
that  his  associates  in  the  contest  will  not  yield,  or  sell  their 
claims.  Whenever  an  agreement  is  reached,  the  obstruction 
ceases.  The  receivers  are  as  willing  to  help  as  they  were  to 
hinder.  The  foreclosure  proceedings  move  swiftly  and  the 
officers  of  the  court  no  longer  resist  the  claims  of  suitors  at  its 
bar.     Thereceivership  has  accomplished  its  purpose. 

The  expense  of  the  reorganization  has  been  in  many  cases 
enormous,  and  in  fixing  it  there  is  no  one  to  audit  the  accounts 
of  the  committee  or  to  determine  their  remuneration  except 
themselves, — no  one  to  represent  the  creditors,  who  suffer 
while  their  trustees  profit. 

Proceedings  like  these  are  of  very  evil  example.  As  was 
pointed  out  in  England  by  a  leading  journal,  when  a  cabinet 
minister  resigned  upon  the  failure  of  a  corporation  in  which 
he  had  been  an  ornamental  director,  they  strike  at  the  very 
root  of  thrift  in  the  nation.  Many  a  man  who  has  saved 
painfully  and  slowly,  denying  himself  every  little  indulgence 
for  the  sake  of  his  family,  finds  his  savings  swept  away  by 
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the  mismanagement  of  a  corporation  and  sees  the  managers  con* 
tinned  in  charge  in  spite  of  all  the  opposition  that  creditors  can 
make.  When  he  finally  receives  a  new  security  of  less  value 
than  his  first  investment,  secured  by  contracts  in  no  respect 
stronger  than  those  which  proved  worthless  when  needed  to 
protect  his  rights,  he  resolves  that  in  future  he  will  spend  and 
enjoy  as  he  goes  rather  than  save  that  strangers  may  get  the 
fruits  of  his  toil.  To  the  reckless  use  of  power  by  the  man- 
agers of  great  corporations  and  by  those  who  profit  in  their 
downfall;  who  secure  advantages  at  the  expense  of  others 
powerless  to  defend  themselves,  and  who  pay  themselves  out 
of  money  belonging  to  others  sums  which  are  entirely  out  of 
proportion  to  the  services  that  they  render,  we  must  attrib- 
ute much  of  the  discontent,  the  hatred  of  capital  and  capital- 
ists, of  corporations  and  their  officers,  which  underlie  the 
political  movement  that  now  excites  our  alarm. 

It  is  to  the  courts  of  the  nation  that  we  must  look  for  pro- 
tection against  many  of  the  heresies  that  are  now  prevalent. 
Their  authority  rests  peculiarly  on  the  respect  of  the  people 
for  their  absolute  impartiality,  and  in  the  long  run  they  can- 
not retain  that  respect  unless  they  observe  the  well-settled 
rules  of  judicial  procedure  and  unless  they  regard  and  enforce 
every  legal  claim.  Men  must  be  left  to  determine  for  them- 
selves whether  their  interests  will  or  will  not  be  served  by  the 
assertion  of  their  rights.  The  moment  that  the  courts,  from 
any  consideration  of  temporary  expediency  or  private  opinion 
as  to  what  will  best  secure  the  interest  of  parties,  undertake 
to  vary  their  contracts  or  deny  their  rights,  that  moment  the 
confidence  of  the  community  receives  a  shock,  and  no  man 
knows  on  what  he  can  rely.  It  is  easy  to  assert  and  impossi- 
ble to  prove,  but  I  believe  it  to  be  true  that  if  the  courts  had 
in  every  instance  refused  to  entertain  these  applications  for 
the  appointment  of  receivers  in  fact  made  by  the  debtor  cor- 
poration, or  even  if  they  had  selected  impartial  receivers,  and 
making  no  effort  to  preserve  existing  systems  had  facilitated 
the   enforcement   of   every   agreement,  the  railroads  of  the 
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United  States  would  have  been  reorganized  more  promptly 
and  on  a  more  enduring  basis  than  is  now  possible,  while  the 
confidence  of  the  community  in  the  efficacy  of  law,  and  the 
sanctity  of  contracts  would  have  been  far  greater.  Judicial 
action  which  impairs  the  obligation  of  contracts  is  more  dan- 
gerous than  any  statute  which  aims  at  the  same  result. 

When  the  court  through  its  officers  undertakes  to  manage  a 
railroad  for  years,  and  by  these  officers  to  decide,  as  it  must 
without  hearing,  the  questions  which  arise  in  its  operation ; 
when  it  appoints  these  officers  and  in  so  doing  grants  the  final 
relief  sought  without  notice  in  ex  parte  proceedings,  it  violates 
the  fundamental  rule  of  our  constitutional  system,  so  carefully 
framed  to  make  ours  '^  a  government  of  laws  and  not  of  men." 

And  here,  Gentlemen  of  the  American  Bar  Association, 
•ends  my  record  of  the  year's  legislation. 
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BY 


LORD  RUSSELL  OF  KILLOWEN,  G.  C.  M.  G.,  LL.D., 

Lord  Chief  Justice  of  Bnglakd. 

Mr.  President: 

My  first  words  must  be  in  acknowledgment  of  the  honor 
done  me,  by  inviting  me  to  address  you  on  this  interesting 
occasion.  You  are  a  Congress  of  Lawyers  of  the  United 
States  met  together  to  take  counsel,  in  no  narrow  spirit,  on 
questions  affecting  the  interests  of  your  Profession ;  to  con- 
sider necessary  amendments  in  the  Law  which  experience  and 
time  develop ;  and  to  examine  the  current  of  judicial  decision 
and  of  legislation,  State  and  Federal,  and  whither  that  current 
tends.  I,  on  the  other  hand,  come  from  the  judicial  Bench  of 
a  distant  land,  and  yet  I  do  not  feel  that  I  am  a  stranger 
amongst  you,  nor  do  you,  I  think,  regard  me  as  a  stranger. 
Though  we  represent  political  communities  which  differ  widely 
in  many  respects,  in  the  structure  of  their  constitutions  and 
otherwise,  we  yet  have  many  things  in  common. 

We  speak  the  same  language ;  we  administer  Laws  based  on 
the  same  juridical  conceptions  ;  we  are  co-heirs  in  the  rich 
traditions  of  political  freedom  long  established,  and,  we  enjoy 
in  common  a  literature,  the  noblest  and  the  purest  the  world 
has  known — an  accumulated  store  of  centuries  to  which  you, 
on  your  part,  have  made  generous  contribution.  Beyond  this, 
the  unseen  "crimson  thread"  of  kinship,  stretching  from  the 
mother  Islands  to  your  great  Continent,  unites  us,  and  reminds 
us  always  that  we  belong  to  the  same,  though  a  mixed,  racial 
family.  Indeed  the  spectacle  which  we,  to-day,  present  is 
unique.     We  represent  the  great  English-speaking  communi- 
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ties — communities  occupying  a  large  space  of  the  surface  of 
the  Earth — made  up  of  races  wherein  the  blood  of  Celt  and 
Saxon,  of  Dane  and  Norman,  of  Pict  and  Scot,  are  mingled 
and  fused  into  an  aggregate  power  held  together  by  the  nexus 
of  a  common  speech — combining  at  once  territorial  dominion, 
political  influence  and  intellectual  force  greater  than  History 
records  in  the  case  of  any  other  people. 

This  consideration  is  prominent  amongst  those  which  suggest 
the  theme  on  which  I  desire  to  address  you — namely.  Inter- 
national Law. 

The  English-speaking  peoples,  masters  not  alone  of  extended 
territory  but  also  of  a  mighty  commerce,  the  energy  and  enter- 
prise of  whose  sons  have  made  them  the  great  Travellers  and 
Colonizers  of  the  world — have  interests  to  safeguard  in  every 
quarter  of  it,  and,  therefore,  in  an  especial  manner  it  is  impor- 
tant to  them,  that  the  Rules  which  govern  the  relations  of 
States  inter  se  should  be  well  understood  and  should  rest  on 
the  solid  bases  of  convenience,  of  justice  and  of  reason.  One 
other  consideration  has  prompted  the  selection  of  my  subject. 
I  knew  it  was  one  which  could  not  fail,  however  imperfectly 
treated,  to  interest  you.  You  regard  with  just  pride  the  part 
which  the  Judges  and  writers  of  the  United  States  have  played 
in  the  development  of  International  Law.  Story,  Kent,  Mar- 
shall, Wheaton,  Dana,  Woolsey,  Halleck  and  Wharton,  amongst 
others,  compare  not  unfavorably  with  the  workers  of  any  age, 
in  this  province  of  jurisprudence. 

International  Law,  then,  is  my  subject.  The  necessities  of 
my  position  restrict  me  to,  at  best,  a  cursory  and  perfunctory 
treatment  of  it. 

I  propose  briefly  to  consider  what  is  International  Law ;  its 
sources;  the  standard — the  ethical  standard — to  which  it 
ought  to  conform ;  the  characteristics  of  its  modern  tendencies 
and  developments,  and  then  to  add  some  (I  think)  needful 
words  on  the  question,  lately  so  much  discussed,  of  Interna- 
tional Arbitration. 
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I  call  the  Rules  which  civilized  nations  have  agreed  shall 
bind  them  in  their  conduct  inter  se,  by  the  Benthamite  title, 
'^  International  Law.*'  And  here,  Mr.  President,  on  the 
threshold  of  my  subject  I  find  an  obstacle  in  my  way.  My 
right  so  to  describe  them  is  challenged.  It  is  said  by  some 
that  there  is  no  International  Law^,  that  there  is  only  a  bundle, 
more  or  less  confused,  of  rules  to  which  nations  more  or  less 
conform,  but  that  International  Law  there  is  none.  The  late 
Sir  James  F.  Stephen  takes  this  view  in  his  History  of  the 
Criminal  Law  of  England,  and  in  the  celebrated  **  Franconia  '* 
case  (to  which  I  shall  hereafter  have  occasion  to  allude)  the 
late  Lord  Coleridge  speaks  in  the  same  sense.  He  says : 
"  Strictly  speaking,  '  International  Law  *  is  an  inexact  expres- 
sion and  it  is  apt  to  mislead  if  its  inexactness  is  not  kept  in 
mind.  Law  implies  a  Lawgiver  and  a  Tribunal  capable  of 
enforcing  it  and  coercing  its  transgressors."  Indeed  it  may 
be  said  that  with  few  exceptions  the  same  note  is  sounded 
throughout  the  judgments  in  that  case.  These  views,  it  will 
at  once  be  seen,  are  based  on  the  definition  of  Law  by  Austin 
in  his  ''  Province  of  Jurisprudence  determined,"  namely,  that 
a  Law  is  the  command  of  a  superior  who  has  coercive  power 
to  compel  obedience  and  punish  disobedience.  But  this  defi- 
nition is  too  narrow ;  it  relies  too  much  on  force  as  the  govern- 
ing idea.  If  the  development  of  Law  is  historically  consid- 
ered, it  will  be  found  to  exclude  that  body  of  customary  law 
which  in  early  stages  of  Society  precedes  Law  which  assumes, 
definitely,  the  character  of  positive  command  coupled  with 
punitive  sanctions.  But  even  in  Societies  in  which  the 
machinery  exists  for  the  making  of  Law  in  the  Austinian 
sense,  rules  or  customs  grow  up  which  are  laws  in  every  real 
sense  of  the  word,  as  for  example,  the  Law  Merchant.  Under 
later  developments  of  arbitrary  power  Laws  may  be  regarded 
as  the  command  of  a  Superior  with  a  coercive  power  in  Aus- 
tin's sense  :  Quod  placuit  principi  legis  vigorem  habet.  In 
stages  later  still,  as  government  becomes  more  frankly  demo- 
'Cratic,  resting  broadly  on  the  popular  will,  Laws  bear  less  and 


256  INTERNATIONAL    LAW    AND    ARBITRATION. 

less  the  character  of  commands  imposed  by  a  coercive  author- 
ity, and  acquire  more  and  more  the  character  of  customary 
law  founded  on  consent.  Savigny,  indeed,  says  of  all  law, 
that  it  is  first  developed  by  usage  and  popular  faith,  then  by 
Legislation  and  always  by  internal  silently-operating  powers, 
and  not  mainly  by  the  arbitrary  will  of  the  Lawgiver. 

I  claim,  then,  that  the  aggregate  of  the  Rules  to  which 
nations  have  agreed  to  conform  in  their  conduct  towards  one 
another  are  properly  to  be  designated  "  International  Law." 

The  celebrated  author  of  "  Ecclesiastical  Polity,*'  the  "judi- 
cious '*  Hooker,  speaking  of  the  Austinians  of  his  time,  says : 
"They  who  are  thus  accustomed  to  speak  apply  the  name  of 
Law  unto  that  only  rule  of  working  which  superior  authority 
imposeth,  whereas  we,  somewhat  more  enlarging  the  sense 
thereof,  term  every  kind  of  rule  or  canon  whereby  actions  are 
framed  a  Law."  I  think  it  cannot  be  doubted  that  this  is 
nearer  to  the  true  and  scientific  meaning  of  Law. 

What,  then,  is  International  Law? 

I  know  no  better  definition  of  it  than  that  it  is  the  sum  of 
the  Rules  or  Usages  which  civilized  states  have  agreed  shall 
be  binding  upon  them  in  their  dealings  with  one  another. 

Is  this  accurate  and  exhaustive?  Is  there  any  a  priori 
rule  of  right  or  of  reason  or  of  morality  which,  apart  from 
and  independent  of  the  consent  of  nations,  is  part  of  the  Law 
of  Nations?  Is  there  a  Law  which  Nature  teaches,  and 
which,  by  its  own  force,  forms  a  component  part  of  the  Law  of 
Nations  ?  Was  Grotius  wrong  when  to  International  Law  he 
applied  the  test  *^ plactdt-ne  Gentibus''? 

These  were  points  somewhat  in  controversy  between  my 
learned  friends,  Mr.  Phelps  and  Mr.  Carter,  and  myself  before 
the  Paris  Tribunal  of  Arbitration  in  1893,  and  I  have  recently 
received  from  Mr.  Carter  a  friendly  invitation  again  to  approach 
them — this  time  in  a  judicial  rather  than  in  a  forensic  spirit. 
I  have  reconsidered  the  matter,  and,  after  the  best  considera- 
tion which  I  can  give  to  the  subject,  I  stand  by  the  proposi- 
tion which  in  1893  I  sought  to  establish.      That  proposition. 
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was  that  International  Law  was  neither  more  nor  less  than 
what  civilized  nations  have  agreed  shall  be  binding  on  one 
another  as  International  Law. 

Appeals  are  made  to  the  Law  of  Nature  and  the  Law  of 
Morals,  sometimes  as  if  they  were  the  same  things,  sometimes 
as  if  thev  were  different  thinvrs,  sometimes  as  if  thev  were  in 
themselves  International  Law,  and  sometimes  as  if  thev 
enshrined  immutable  principles  which  were  to  be  deemed  to  be 
not  only  part  of  International  Law,  but,  if  I  may  so  say,  to 
have  been  pre-ordained.  I  do  not  stop  to  point  out  in  detail 
how  many  different  meanings  have  been  given  to  these  phrases 
— the  Law  of  Nature  and  the  Law  of  Morals.  Hardlv  anv 
two  writers  speak  of  them  in  the  same  sense.  No  doubt 
appeals  to  both  are  to  be  found  scattered  loosely  here  and 
there  in  the  opinions  of  Continental  writers. 

Let  us  examine  them. 

What  is  the  Law  of  Nature  ? 

Moralists  tell  us  that  for  the  individual  man  life  is  a  struggle 
to  overcome  nature,  and  in  early  and,  what  we  call  natural  or 
barbarous  states  of  Society,  the  arbitrary  rule  of  force  and 
not  of  Abstract  Right  or  Justice  is  the  first  to  assert  itself. 
In  truth,  the  initial  difficulty  is  to  fix  what  is  meant  by  the 
Law  of  Nature.  Gains  speaks  of  it  as  being  the  same  thing 
as  the  Jus  Gentium  of  the  Romans,  which,  I  need  not  remind 
you,  is  not  the  same  thing  as  Jus  inter  Gentes.  Ulpian 
speaks  of  the  Ju9  naturale  as  that  in  which  men  and  animals 
agree.  Grotius  uses  the  term  as  equivalent  to  the  Ju%  stride 
dictum^  to  be  completed  in  the  action  of  a  good  man  or  state 
by  a  higher  morality,  but  suggesting  the  standard  to  which 
Law  ought  to  conform.  Pufendorf  in  effect  treats  his  view  of 
the  rules  of  abstract  propriety,  resting  merely  on  unauthorized 
speculations,  as  constituting  International  Law  and  acquiring 
no  additional  authority  from  the  usage  of  nations ;  so  that  he 
cuts  off  much  of  what  Grotius  regards  as  Law.  Ortolan,  in 
his  "  Diplomatic  de  la  Mer,"  cites  with  approval  the  following 
17 
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incisive  passage  from  Bentham,  speaking  of  so-called  natural 
rights  springing  from  so-called  natural  law : — 

*'  Natural  right  is  often  employed  in  a  sense  opposed  to  Law, 
as  when  it  is  said,  for  example,  that  Law  cannot  be  opposed  to 
Natural  right,  the  word  '  right  *  is  employed  in  a  sense  supe- 
rior to  Law,  a  right  is  recognized  which  attacks  laws,  upsets 
and  annuls  it.  In  this  sense,  which  is  antagonistic  to  law,  the 
word  '  droit '  is  the  greatest  enemy  of  reason  and  the  most 
terrible  destroyer  of  governments. 

''  We  cannot  reason  with  fanatics  armed  with  a  natural  right, 
which  each  one  understands  as  he  pleases,  applies  as  it  suits 
him,  of  which  he  will  yield  nothing,  withdraw  nothing,  which 
is  inflexible,  at  the  same  time  that  it  is  unintelligible,  which  is 
consecrated  in  his  eyes  like  a  dogma  and  which  he  cannot  dis- 
card w^ithout  a  cry.  Instead  of  examining  laws  by  their 
results,  instead  of  judging  them  to  be  good  or  bad,  they  con- 
sider them  with  regard  to  their  relation  to  this  so-called  natu- 
ral right.  That  is  to  say,  they  substitute  for  the  reason  of 
experience  all  the  chimeras  of  their  own  imagination." 

Austin,  also,  in  his  work  on  Jurisprudence,  already  men- 
tioned, and  referring  to  Pufendorf  and  others  of  his  school, 
says : — 

'•  They  have  confounded  positive  international  morality  or 
the  rules  which  actually  obtain  amongst  civilized  nations  in 
their  mutual  intercourse,  with  their  own  vague  conceptions  of 
international  morality  as  it  ought  to  be,  with  that  indeter- 
minate something  which  they  call  the  law  of  nature.  Professor 
von  Martens  of  Gottingen  is  actually  the  first  of  the  writers 
on  the  law  of  nations,  who  has  seized  this  distinction  with  a 
firm  grasp;  the  first  who  has  distinguished  the  rules  which 
ought  to  be  received  in  the  intercourse  of  nations,  or,  which 
would  be  received  if  they  conformed  to  an  assumed  standard 
of  whatever  kind,  from  those  which  are  so  received,  endeav- 
ored to  collect  from  the  practice  of  civilized  communities  what 
are  the  rules  actually  recognized  and  acted  upon  by  them  and 
gave  to  these  rules  the  name  of  positive  international  law." 
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Finally  Woolsey,  speaking  of  this  class  of  writers,  says 
they  commit  the  fault  of  failing  to  distinguish  suflBciently 
between  natural  justice  and  the  law  of  nations,  of  spinning 
the  web  of  a  system  out  of  their  own  brain  as  if  they  were 
the  Legislators  of  the  world,  and  of  neglecting  to  inform  us 
what  the  World  actually  holds  the  Law  to  be  by  which  nations 
regulate  their  conduct.     So  much  for  the  law  of  Nature. 

What  are  we  to  say  of  the  appeal  to  the  Law  of  Morality  ? 

It  cannot  be  affirmed  that  there  is  a  universally  accepted 
standard  of  morality.  Then  what  is  to  be  the  standard  ?  The 
standard  of  what  nation  ?  The  standard  of  what  nation  and 
in  what  age  ? 

Human  society  is  progressive — progressive  let  us  hope  to  a 
higher,  a  purer,  a  more  unselfish  ethical  standard.  The  Mosaic 
Law  enjoined  the  principle  of  an  eye  for  an  eye,  a  tooth  for  a 
tooth.  The  Christian  law  enjoins  that  we  love  our  enemies 
and  that  we  do  good  to  those  who  hate  us.  But  more.  Nations 
although  progressing,  let  us  believe,  in  the  sense  which  I  have 
'  indicated,  do  not  progress  pari  passu.  One  instance  occurs  to 
me  pertinent  to  the  subject  in  hand. 

Take  the  case  of  Privateering.  The  United  States  is  to-day 
the  only  great  power  which  has  not  given  its  adhesion  to  the 
principle  of  the  Declaration  of  Paris  of  1856,  for  the  aboli- 
tion of  Privateering.  The  other  great  nations  of  the  earth  have 
denounced  Privateering  as  immoral  and  as  the  cover  and  the 
fruitful  occasion  of  Piracy.  I  am  not  at  all  concerned  to  dis- 
cuss in  this  connection  whether  the  United  States  were  right 
or  were  wrong.  It  would  not  be  pertinent  to  the  point ;  but 
it  is  just  to  add  that  the  assenting  Powers  had  not  scrupled  to 
resort  to  Privateering  in  past  times,  and  also  that  the  United 
States  declared  their  willingness  to  abandon  the  practice  if 
more  complete  immunity  of  private  property  in  time  of  war 
were  secured. 

Nor  do  Nations,  even  where  they  are  agreed  on  the  inhu- 
manity and  immorality  of  given  practices,  straightway  proceed 
to  condemn  them  as  international  crimes.     Take  as  an  example 
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of  this  the  Slave  Trade.  It  is  not  too  much  to  say  that  the- 
civilized  Powers  are  abreast  of  one  another  in  condemnation 
of  the  traffic  in  human  beings  as  an  unclean  thing — abhorent 
to  all  principles  of  humanity  and  morality,  and  yet  they  have 
not  yet  agreed  to  declare  this  offence  against  humanity  and 
morality  to  be  an  offence  against  the  Law  of  Nations.  That 
it  is  not  so  has  been  affirmed  by  English  and  by  American 
Judges  alike.  Speaking  of  morality  in  connection  with  Inter- 
national Law,  Professor  Westlake  in  his  "  Principles  of  Inter- 
national Law  "  acutely  observes  that  while  the  rules  by  which 
nations  have  agreed  to  regulate  their  conduct  inter  se^  are  alone 
properly  to  be  considered  International  Law,  these  do  not 
necessarily  exhaust  the  ethical  duties  of  States  one  to  another, 
any  more,  indeed,  than  municipal  law  exhausts  the  ethical 
duties  of  man  to  man ;  and  Dr.  Whewell  has  remarked  of 
jural  laws  in  general  that  they  are  not  (and  perhaps  it  is  not 
desirable  that  they  should  be)  co-extensive  with  morality.  He 
says  the  adjective  right  belongs  to  the  domain  of  morality ;  the 
substantive  right  to  the  domain  of  law. 

The  truth  is  that  civilized  men  have  at  all  times  been  apt  to 
recognize  the  existence  of  a  Law  of  Morality,  more  or  less 
vague  and  undefined,  depending  upon  no  human  authority  and 
supported  by  no  human  external  sanction  other  than  the 
approval  and  disapproval  of  their  fellow  men,  yet  determining, 
largely,  for  all  men  and  societies  of  men  what  is  right  and 
wrong  in  human  conduct,  and  binding,  as  is  sometimes  said, 
in  foro  conscientice.  This  Law  of  Morality  is  sometimes 
treated  as  syonymous  with  the  Natural  Law,  but  sometimes  the 
Natural  Law  is  regarded  as  having  a  wider  sphere,  including 
the  whole  Law  of  Morality.  It  cannot  be  said  either  of  Inter- 
national Law  or  of  Municipal  Law  that  they  include  the  Moral 
Law  nor  accurately  or  strictly  that  they  are  included  within  it. 
It  is  a  truism  to  say  that  Municipal  Law  and  International 
Law  ought  not  to  offend  against  the  Law  of  Morality.  They 
may  adopt  and  incorporate  particular  precepts  of  the  Law  of 
Morality ;  and  on  the  other  hand,  undoubtedly,  that  may  be 
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forbidden  by  the  Municipal  or  International  Law,  which  in 
itself  is  in  no  way  contrary  to  the  Law  of  Morality  or  of  Nature. 
But  whilst  the  conception  of  the  Moral  Law  or  Law  of  Nature 
excludes  all  idea  of  dependence  on  human  authority,  it  is  of 
the  essence  of  Municipal  Law  that  its  rules  have  been  either 
-enacted  or  in  some  way  recognised  as  binding  by  the  supreme 
authority  of  the  State  (whatever  that  authority  may  be),  and 
so  also  is  it  of  the  essence  of  International  Law  that  its  rules 
have  been  recognised  as  binding  by  the  Nations  constituting 
the  community  of  civilized  mankind. 

We  conclude  then  that,  while  the  aim  ought  to  be  to  raise 
high  its  ethical  standard,  International  Law,  as  such,  includes 
only  so  much  of  the  Law  of  Morals  or*  of  right  reason  or  of 
natural  law  (whatever  these  phrases  may  cover)  as  nations  have 
agreed  to  regard  as  International  Law. 

In  fine.  International  Law  is  but  the  sum  of  those  rules 
which  civilized  mankind  have  agreed  to  hold  as  binding  in  the 
mutual  relations  of  States.  We  do  not  indeed  find  all  those 
rules  recorded  in  clear  language — there  is  no  International 
•code.  We  look  for  them  in  the  long  records  of  customary 
action ;  in  settled  precedents ;  in  Treaties  affirming  principles ; 
in  state  documents ;  in  declarations  of  nations  in  conclave — 
which  draw  to  themselves  the  adhesion  of  other  nations ;  in 
declarations  of  Text  writers  of  authority  generally  accepted, 
and  lastly,  and  with  most  precision,  in  the  field  which  they 
cover,  in  the  authoritative  decisions  of  Prize  Courts.  I  need 
hardly  stop  to  point  out  the  great  work  under  the  last  head 
-accomplished,  amongst  others,  by  Marshall  and  Story  in  these 
States,  by  Lord  Stowell  in  England  and  by  Portalis  in  France. 

From  these  sources  we  get  the  evidence  which  determines 
whether  or  not  a  particular  canon  of  conduct,  or  a  particular 
principle,  has  or  has  not  received  the  express  or  implied  assent 
of  nations.  But  International  Law  is  not  as  the  twelve  Tables 
of  ancient  Rome.  It  is  not  a  closed  book.  Mankind  are  not 
stationary.  Gradual  change  and  gradual  growth  of  opinion 
are  silently  going  on.     Opinions,  doctrines,  usages,  advocated 
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a  rudimentary  stage ;  it  spoke  with  ambiguous  voice,  it  failed 
to  cover  the  whole  ground  of  doubtful  action.  It  needed  not 
only  an  Interpreter  of  authority  but  one  who  should  play  at 
once  the  part  of  mediator,  arbiter  and  Judge.  The  Christian 
religion  has  done  much  to  soften  and  humanize  the  action  of 
men  and  of  nations  and  the  Papal  Head  of  Christendom 
became,  after  the  disruption  of  the  Roman  Empire,  the  Inter- 
preter and  almost  the  embodiment  of  International  Law.  The 
Popes  of  the  middle  ages  determined  many  a  hot  dispute 
between  rival  forces  without  loss  of  human  life.  Their  decrees 
were  widely  accepted.  Their  action  however,  at  the  best, 
could  not  adequately  supply  the  place  of  a  Rule  of  conduct  to 
which  all  might  indifferently  appeal.  And  when,  later,  with 
the  Reformation  movement,  the  time  came  when  the  Pope 
could  not  command  recognition  as  the  Religious  Head  of  a 
united  Christendom,  the  necessity  of  the  time  quickened  men's 
brains  and,  under  the  fostering  care  of  the  jurists  of  many 
lands,  there  began  to  emerge  a  system  which  gave  shape  and 
form  to  ideas  generally  received  and  largely  acted  on  by 
nations. 

What  Sir  James  Stephen  has  eloquently  said  of  religion 
may  truly  be  predicated  of  International  Law.  The  jurists 
set  to  music  the  tune  which  was  haunting  millions  of  ears.  It 
was  caught  up,  here  and  there,  and  repeated  till  the  ctiorus 
was  thundered  out  by  a  body  of  singers  able  to  drown  all  dis- 
cords and  to  force  the  vast  unmusical  mass  to  listen  to  them. 

Although  Hugo  de  Groot  is  regarded  as  the  father  and 
founder  of  International  Law,*  he  was  preceded  by  two  men 
born  into  the  world  forty  years  before  him,  namely,  Ayala 
(the  Spanish  Judge- Advocate  with  the  army  of  the  Prince  of 
Parma)  and  Suarez,  (a  Jesuit  priest,  also  a  Spaniard)  both 
born  in  1548,  whose  labors  ought  not  to  be  forgotten. 

Suarez  in  his  "Dc  Legibus  et  Deo  Legislatore  "  and  Ayala 
in  his  ^^De  Jure  et  Officiis  BelUcis  et  DUciplina  Militari'* 
had  done  good  work. 
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Suarez,  from  the  point  of  view  of  the  Catholic  theologian, 
assumes  that  the  principles  of  the  Moral  Law  are  capable  of 
complete  and  authoritative  definition  and  are  supported  by  the 
highest  spiritual  sanction.  He  therefore  treats  of  the  Lex 
Natural^  as  a  definite  substantive  law,  sufficient  and  complete 
in  its  own  sphere  and  binding  on  all  men.  But  he  reganls 
International  law  as  a  code  of  rules  dealing  with  matters  out- 
side the  sphere  of  the  Natural  law : — matters  not  strictly  right 
or  wrong  in  themselves,  but  becoming  so  only  by  virtue  of  the 
precepts  of  the  law  which  he  considers  to  be  founded  upon  the 
generally  recognized  usages  of  nations.  In  the  following  pass- 
age, which  is  interesting  from  the  singular  modern ness  of  its 
spirit,  he  explains  his  view  of  the  origin  of  International  Law: 

"The  foundation  of  the  law  of  Nations  lies  in  this,  that  the 
human  race,  though  divided  into  various  peoples  and  kingdoms 
has  always  a  certain  unity,  which  is  not  merely  the  unity  of 
species,  but  is  also  political  and  moitil ;  as  is  shown  by  the 
natural  precept  of  mutual  love  and  pity,  which  extends  to  all 
peoples,  however  foreign  they  may  be  to  one  another,  and  what- 
ever may  be  their  character  or  constitution.  From  which  it 
follows  that  although  any  state,  whether  a  republic  or  a  king- 
dom, may  be  a  community  complete  in  itself,  it  is  nevertheless 
a  member  of  that  whole  which  constitutes  the  human  race ;  for 
such  a  community  is  never  so  completely  self-sufficing  but  that 
it  requires  some  mutual  help  and  intercourse  with  others,  some- 
times for  the  sake  of  some  benefit  to  be  obtained,  but  sometimes 
too,  from  the  moral  necessity  and  craving  which  are  apparent 
from  the  very  habits  of  mankind. 

"  On  this  account,  therefore,  a  law  is  required  by  which 
states  may  be  rightly  directed  and  regulated  in  this  kind  of 
intercourse  with  one  another.  And  although  to  a  great  extent 
this  may  be  supplied  by  the  Natural  Law,  still  not  adequately 
nor  directly,  and  so  it  has  come  about  that  the  usages  of  states 
have  themselves  led  to  the  establishment  of  special  rules.  For, 
just  as  within  an  individual  state  custom  gives  rise  to  law,  so 
for  the  human  race  as  a  whole,  usages  have  led  to  the  growth  of 
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the  laws  of  nations ;  and  this  the  more  easily,  inasmuch  as  the- 
matters  with  which  such  law  deals  are  few  and  are  closely  con- 
nected with  the  Law  of  Nature  from  which  they  may  be 
deduced  by  inferences  which,  though  not  strictly  necessary,  so 
as  to  constitute  laws  of  absolute  moral  obligation,  still  are  very 
conformable  and  agreeable  to  nature,  and  therefore  readily 
accepted  by  all.** 

Nor  ought  we  to  overlook  the  work  of  a  writer  even  earlier 
than  these.  I  mean  Franciscus  k  victoria.  Hal)  says  of  him 
that  his  writings  in  1533  mark  an  era  in  the  history  of  Inter- 
national Ethics.  Spain  claimed,  largely  by  virtue  of  Papal 
grant  and  warrant,  to  acquire  the  territory  and  the  mastery  of 
the  semi-civilized  races  of  America.  He  denied  the  validity  of 
the  Papal  Title ;  he  maintained  the  sovereign  rights  of  the 
aboriginal  races,  and  he  claimed  to  place  international  relations 
upon  the  basis  of  equal  rights  as  between  communities  in  actual 
possession  of  independence.  In  other  words,  he,  first,  clearly 
affirmed,  the  juridical  principle  of  the  complete  international 
equality  of  independent  states,  however  disproportionate  their 
power. 

Grotius  undoubtedly  had  had  the  field  of  international  rela- 
tions explored  by  these,  amongst  other  writers  who  had  pre- 
ceded him,  but  to  him  is  certainly  due  the  credit  of  evolving 
in  his  "  De  Jure  Belli  ac  Pads  "  a  coherent  system  of  law  for 
the  aggregation  of  states. 

But  I  turn  from  this  interesting  line  of  thought,  to  consider, 
first,  the  part  played  by  the  United  States  in  shaping  the 
modern  tendencies  of  International  Law,  and,  next,  whither 
those  tendencies  run.  I  have  already  spoken  of  the  Interna- 
tional writers  of  whom  you  are  justly  proud.  It  is  not  too 
much  to  say  that  the  undoubted  stream  of  tendency  in  modern 
International  Law  to  mitigate  the  horrors  of  war,  to  humanize 
or  to  make  less  inhuman  its  methods,  and  to  narrow  the  area 
of  its  consequential  evils,  is  largely  due  to  the  policy  of  your 
Statesmen  and  the  moral  influence  of  your  Jurists. 
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The  reason  why  you  thus  early  in  your  young  history  as  an 
independent  Power  took  so  leading  and  noble  a  part  in  the 
domain  of  International  Law  is  not  far  to  seek  ; — it  is  at  once 
obvious  and  interesting. 

In  the  first  place  you  were  born  late,  in  the  life  of  the  world, 
into  the  family  of  Nations.  The  common  Law  of  England 
you  had  indeed  imported  and  adopted  as  Colonists  in  some 
of  the  States,  but  subject  as  you  then  were  to  the  Mother 
Country,  you  had  no  direct  interest  or  voice  in  International 
relations,  which  were  entirely  within  the  domain  of  the  Sov- 
ereign power.  But  w^hen  you  asserted  your  Independence, 
the  Laws  of  the  Family  of  Nations,  of  which  you  then  became 
a  Member,  were  bound  up  with  and  became  in  part  the  justifi- 
cation for  your  existence  as  a  sovereign  power,  and  assumed 
for  you  importance  and  pre-eminence  beyond  the  common  law 
itself.  Further,  your  remoteness  from  the  conflicts  of  Euro- 
pean powers  and  the  wisdom  of  your  Rulers  in  devoting  their 
energies  to  the  consolidation  and  development  of  home  afi'airs 
gave  to  your  people  a  special  concern  in  that  side  of 
International  Law  which  affects  the  interests,  rights  and  obli- 
gations of  Neutrals ;  and  thus,  it  has  come  to  pass  that  your 
writers  have  left  their  enduring  mark  on  the  Law  of  Nations 
touching  allegiance,  nationality,  neutralization  and  neutrality, 
although  as  to  these  there  are,  points  which  still  remain 
indeterminate. 

It  is  substantially  true  to  say  that  while  to  earlier  writers  is 
mainly  due  the  formulation  of  Rules  relating  to  a  state  of 
War,  to  the  United  States, — to  its  judges,  writers  and  states- 
men, we  largely  owe  the  existing  rules  which  relate 'to  a  state 
of  peace  and  which  affect  the  rights  and  obligations  of  powers, 
which,  during  a  state  of  War,  are  themselves  at  Peace. 

On  the  other  hand,  while  in  Great  Britain,  writers  of  great 
distinction  on  International  Law  are  not  wanting,  and  while 
the  Judges  of  her  Prize  Courts  have  done  a  great  work  in 
systematizing  and  justifying  on  sound  principles  the  Law  of 
Capture  and  Prize,  it  is  true  to  say  that  British  Lawyers  did 
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not  apply  themselves,  early,  or  with  great  zeal,  to  the  consid- 
eration of  International  Jurisprudence. 

Nor,  again,  is  the  reason  far  to  seek.  Great  Britain  had 
existed  for  centuries  before  International  Law,  in  ^the  modern 
sense,  came  into  being.  The  main  body  of  English  Law  was 
complete.  The  common  law,  springing  from  many  sources, 
had  assumed  definite  and  comprehensive  proportions.  It  suf- 
ficed for  the  needs  of  the  time.  Neither  English  Statesmen 
nor  English  Lawyers  experienced  the  necessity  which  was 
strongly  felt  on  the  Continent  of  Europe  —  the  constant 
theatre  of  War — for  the  formulation  of  rules  of  international 
conduct. 

The  need  for  these  was  slowly  forced  upon  England,  and,  it 
is  hardly  too  much  to  say  that,  to  the  British  Admiral,  accus- 
tomed to  lord  it  on  the  High  Seas,  International  Law  at  first 
came,  not  as  a  blessing  and  an  aid,  but,  as  a  perplexing 
embarassment. 

Notwithstanding  all  this,  there  is  a  marked  agreement  be- 
tween English  and  American  writers  as  to  the  manner  in 
which  International  law  is  treated.  They  belong  to  the  same 
school — a  school  distinctly  different  from  that  of  writers  on  the 
Continent  of  Europe.  The  essential  difference  consists  in 
this :  Whereas  in  the  latter,  what  I  shall  call  the  ethical  and 
metaphysical  treatment  is  followed,  in  the  former,  while  not 
ignoring  the  important  part,  which  Ethics  play  in  the  consid- 
eration of  what  International  Law  ought  to  be,  its  writers  for 
the  most  part  carefully  distinguish  between  what  is,  in  fact. 
International  Law  from  their  views  of  what  the  Law  ought  to 
be.     Their  treatment  is  mainly  historical. 

By  most  Continental  writers,  and  by  none  more  than 
Ilautefeuille,  what  is,  and  what  he  thinks  ought  to  be  Law, 
theory  and  fact,  Law  and  so-called  rules  of  nature  and  of  right, 
are  mixed  up  in  a  way  at  once  confusing  and  misleading. 

One  distinguished  English  writer  indeed,  the  late  Sir  Henry 
Maine,  thought  that  he  had  discovered  a  fiindamental  difference 
between  English  and  American  Jurists  as  to  the  view  taken 
of  the  obligation  of  International  Law. 
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His  opinion  was  based  on  the  Judgments  of  the  English 
Judges  in  the  celebrated  Franconia  case,  in  which  it  was  held 
that  the  English  Courts  had  no  jurisdiction  to  try  a  foreigner 
for  a  crime  committed  on  the  High  Seas  although  within  a 
marine  league  from  the  British  coast.  The  case  was  decided  in 
1876  and  is  reported  in  2d  Vol.  of  the  Law  Reports,  Exchequer 
Division,  p.  63.  The  facts  were  these :  The  Defendant  was 
Captain  Keyn,  a  German  subject,  in  charge  as  Captain,  of  the 
German  Steamship  Franconia,  When  oiF  Dover  the  Francania, 
at  a  point  within  two  and  a  half  miles  of  the  beach,  ran  into  and 
sank  a  British  steamer,  Strathclyde^  thereby  causing  loss  of 
life.  The  facts  were  such  as  to  constitute,  according  to  English 
Law,  the  crime  of  manslaughter,  of  which  the  defendant  was 
found  guilty  by  the  jury,  but  the  learned  Judge  who  tried  the 
case  at  the  Central  Criminal  Court  reserved,  for  further  con- 
sideration by  the  Court  for  Crown  Cases  Reserved,  the  ques- 
tion whether  the  Central  Criminal  Court  had  jurisdiction  over 
the  defendant,  a  foreigner,  in  respect  of  an  offence  committed 
by  him  on  the  High  Seas,  but  within  a  marine  league  of  the 
shore.  All  the  members  of  the  Court  were  of  opinion  that 
the  chief  Criminal  Courts,  that  is  to  say,  the  Courts  of  Assize 
and  the  Central  Criminal  Court,  were  clothed  with  jurisdiction 
to  administer  justice  in  the  bodies  of  counties,  or,  in  other 
words,  in  English  territory ;  and  that  from  the  time  of  Henry 
the  VIII  a  court  of  special  commissioners,  and,  later  the 
Central  Criminal  Court  (in  which  the  defendant  had  been  tried) 
had  been  invested  by  statute  with  the  jurisdiction  previously 
exercised  by  the  Lord  High  Admiral  on  the  High  Seas.  But 
the  majority  held  that  the  marine  league  belt  was  not  part  of 
the  territory  of  England,  and  therefore  not  within  the  bodies 
of  counties,  and  also  that  the  Admiral  had  had  no  jurisdiction 
over  Foreigners  on  the  High  Seas.  The  minority,  on  the  other 
hand,  held  that  the  marine  belt  was  part  of  the  territory  of 
England  and  that  the  Admiral  had  had  jurisdiction  over 
Foreigners  within  those  limits. 
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While  I  do  not  say  that  I  should  have  arrived  at  the  conclu- 
sions of  historical  fact  of  the  majority,  I  am  by  no  means  clear 
that  the  judges  of  the  United  States,  accepting  the  same  data  as 
did  the  majority  of  the  English  Judges,  would  not  have  decided 
in  the  same  way.  But  however  this  may  be,  the  views  of  the 
majority  do  not  seem  to  me  to  warrant  the  assumption  of  Sir 
Henry  Maine  that  the  case  fundamentally  affects  the  view 
taken  of  the  authority  of  International  Law. 

What  it  does  incidentally  reveal  is  a  constitutional  difference 
between  the  United  States  and  Great  Britain  as  to  the  meth- 
ods by  which  the  Municipal  Courts  acquire,  at  least  in  certain 
cases,  jurisdiction  to  try  and  to  punish  offences  against  Inter- 
national Law. 

An  example  of  that  difference  is  ready  to  hand.  Improved 
and  stricter  views  of  neutral  duties  constitute  one  of  the  great 
developments  of  recent  times. 

These  views  were  (for  reasons  to  which  I  have  already 
adverted)  adopted  earlier  and  more  fully  in  the  United  States 
than  in  England.  What  was  thereupon  the  action  of  the 
Executive?  No  sooner  had  Washington,  as  President,  and 
Jefferson,  as  Secretary  of  State,  promulgated  the  rules  of  neu- 
trality by  which  they  intended  to  be  guided  than  they  caused 
Gideon  Henfield,  an  American  citizen,  to  be  tried  for  taking 
service  on  board  a  French  Privateer,  as  being  a  criminal  act, 
because  in  contravention  of  those  Rules.  Political  feeling 
procured  an  acquittal,  in  spite  of  the  Judge's  direction. 

Later  no  doubt  Congress  passed  the  Act  of  1794,  making 
such  conduct  criminal,  not  (as  I  gather,)  because  it  was 
admitted  to  be  necessary,  but,  simply  to  strengthen  the  hands 
of  the  Executive. 

I  can  hardly  doubt  how  the  same  case  would  have  been 
dealt  with  in  England. 

Assuming  the  doing  of  the  acts  forbidden  by  Proclamation 
of  neutrality,  although  infractions  of  International  Law,  not 
to  be  misdemeanors  at  common  law,  and  not  to  have  been 
made   offences  by  Municipal  Statute,  the  Judges  (I  cannot 
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-doubt)  would  have  said  the  act  was  yesterday  legal  or  at  least 
not  illegal  and  that,  municipal  law  not  having  declared  it  a 
crime,  they  could  not  so  declare  it.  According  to  the  law  of 
England  a  Proclamation  by  the  Executive,  in  however  solemn 
form,  has  no  legislative  force  unless  an  Act  of  Parliament  has 
so  enacted.  Parliament  has  in  fact  so  enacted  as  to  Orders  of 
the  Queen  in  Council  in  many  cases.  But  assuming  the  law 
to  be  as  I  have  stated,  it  points  to  no  failure  in  England  to 
recognize  the  full  obligation  of  International  Law  as  between 
States.  For,  notwithstanding  isolated  expressions  of  opinion 
uttered  in  times  of  excitement,  it  will  not  to-day  be  doubted 
that  it  is  the  duty  of  States  to  give  effect  to  the  obligations  of 
International  Law  by  Municipal  legislation,  where  that  is  nec- 
essary, and,  to  use  reasonable  efforts  to  secure  the  observance 
of  that  law. 

In  England  we  have  an  old  Constitution  under  which  we 
are  accustomed  to  fixed  modes  of  Legislation,  and  when  at  last 
we  accept  a  new  development  of  International  Law,  we  look  to 
those  methods  to  give  effect  to  it.  Indeed,  that  habit  of  look- 
ing to  Legislation  to  meet  new  needs  and  developments,  even 
in  internal  concerns,  a  habit  confirmed  and  strengthened  in 
the  current  century,  has  done  much  to  restrain  the  Judges 
from  that  bold  expansion  of  principle  to  meet  new  cases, 
which,  when  Legislation  was  less  active,  marked  judicial 
•utterances. 

On  the  other  hand,  with  you  things  are  materially  different. 
Your  constitution  is  still  so  modern  that  equally  fixed  habits  of 
looking  to  Legislation  have  not  had  time  to  grow  up.  Mean- 
Awhile  that  modern  Constitution,  is,  from  time  to  time,  assailed 
by  still  more  modern  necessities,  and  the  methods  for  its  amend- 
ment are  not  swift  or  easy.  The  structure  has  not  become  com- 
pletely ossified.  Hence  has  arisen  what  I  may  call  a  flexibil- 
ity of  interpretation,  applied  to  the  constitution  of  the  United 
States,  for  which  I  know  no  parallel  in  English  judicature, 
and  which  seems  to  me  to  exceed  the  latitude  of  interpretation 
•observed  by  your  Judges  in  relation  to  Acts  of  Congress.     I 
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refer,  as  examples,  to  the  emancipatian  of  the  Slaves  by 
President  Lincoln  during  the  Civil  War,  which  was  justified 
as  an  act  covered  by  the  necessities  of  the  case  and  within  the 
"  war  power  "  conferred  on  the  Executive  by  the  Constitution  ; 
and,  also,  to  the  judicial  declaration,  by  the  Supreme  Court, 
of  the  validity  of  the  Act  of  Congress  making  Greenbacks 
legal  tender,  on  tlie  ground  that  certain  express  powers,  as  to 
currency,  being  vested  in  Congress  by  the  Constitution,  the 
power  of  giving  forced  circulation  to  paper  flowed  from  them 
as  a  desirable,  if  not  a  necessary,  implication.  With  us  no 
such  difficulties  arise.  Our  Constitution  is  unwritten,  and, 
the  Legislature  is  omnipotent.  With  you,  the  Constitution  is 
written,  and,  the  judicial  power  interprets  it,  and  may  declare 
the  highest  act  of  Congress  null  and  void  as  unconstitutional. 
With  us  there  can,  in  the  strict  sense  of  the  words,  be  no  such 
thing  as  an  unconstitutional  act  of  Parliament. 

I  turn  now,  to  the  consideration  of  what  characterizes  the 
later  tendencies  of  International  Law.  In  a  word  it  is  their 
greater  humanity. 

When  Menelik,  Emperor  of  Abyssinia,  was  recently  reported 
to  have  cut  oif  the  right  arms  and  feet  of  500  prisoners,  the 
civilized  world  felt  a  thrill  of  horror.  Yet  the  time  was  when 
to  treat  prisoners  as  slaves  and  permanently  to  disable  them 
from  again  bearing  arms,  were  regarded  as  common  incidents 
of  belligerent  capture.  Such  acts  would  once  have  excited  no 
more  indignation  than  did  the  inhumanities  of  the  African 
Slave  Trade  before  the  days  of  Clarkson  and  Wilberforce. 

Let  us  hope  that  it  is  no  longer  possible  to  do  as  Louis  XIV 
did  in  his  devastation  of  the  Palatinate,  or  to  do  as  he  threat- 
ened to  do,  break  down  the  dykes  and  overwhelm  with  disaster 
the  Low  countries.  Let  us  hope,  too,  that  no  modern  Napo- 
leon would  dare  to  decree  as  the  first  Napoleon  did  in  his 
famous  or  infamous  seront  brulees  edicts  of  1810.  The  force 
of  public  opinion  is  too  strong  and  it  has  reached  a  higher 
moral  plane. 
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A  bare  recital  of  some  of  the  important  respects  in  which 
the  evils  of  war  have  been  mitigated  by  more  humane  customs 
must  suffice. 

Amongst  them  are :  (1)  the  greater  immunity  from  attack 
of  the  persons  and  property  of  enemy-subjects  in  a  hostile 
country ;  (2)  the  restrictions  imposed  on  the  active  operations 
of  a  Belligerent  when  occupying  an  enemy's  country  ;  (3)  the 
recognised  distinction  between  subjects  of  the  enemy,  com- 
batant and  non-combatant;  (4)  the  deference  accorded  to 
Cartels,  safe  conducts  and  Flag  of  Truce  ;  (5)  the  protection 
secured  for  ambulances  and  Hospitals  and  for  all  engaged  in 
tending  the  sick  and  wounded — of  which  the  Geneva  Red 
Cross  Convention  of  1864  is  a  notable  illustration ;  (6)  the 
condemnation  of  the  use  of  instruments  of  warfare  which 
cause  needless  suffering. 

In  this  field  of  humane  work  the  United  States  took  a 
prominent  part.  When  the  Civil  War  broke  out  President 
Lincoln  was  prompt  in  entrusting  to  Professor  Franz  Lieber 
the  duty  of  preparing  a  Manual  of  systematized  Eules  for  the 
conduct  of  forces  in  the  Field — Rules  aimed  at  the  prevention 
of  those  scenes  of  cruelty  and  rapine  which  were  formerly  a 
disgrace  to  humanity.  That  Manual  has,  I  believe,  been 
utilized  by  the  Governments  of  England,  France  and  Germany. 

Even  more  important  are  the  changes  wrought  in  the  posi- 
tion of  Neutrals  in  war  times ;  who,  while  bound  by  strict 
obligations  of  neutrality,  are  in  great  measure  left  free  and 
unrestricted  in  the  pursuit  of  peaceful  trade. 

But  in  spite  of  all  this  who  can  say  that  these  times  breathe 
the  spirit  of  Peace  ?  There  is  War  in  the  air.  Nations  armed 
to  the  teeth  prate  of  Peace,  but  there  is  no  sense  of  Peace. 
One  sovereign  burthens  the  industry  of  his  people  to  maintain 
military  and  naval  armament  at  war  strength,  and  his  neigh- 
bour does  the  like  and  justifies  it  by  the  example  of  the  other ; 
and  Great  Britain,  insular  though  she  be,  with  her  Imperial 
Interests  scattered  the  world  over,  follows,  or  is  forced  to 
follow,  in  the  wake.  If  there  be  no  War,  there  is  at  best  an 
armed  Peace. 

18 
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Figures  are  appalling.  I  take  those  for  1895.  In  Austria 
the  annual  cost  of  Army  and  Navy  was,  in  round  figures, 
18  millions  sterling ;  in  France  37  millions ;  in  Germany  27 
millions ;  in  Great  Britain  36  millions ;  in  Italy  13  millions 
and  in  Russia  52  millions. 

The  significance  of  these  figures  is  increased  if  we  compare 
them  with  those  of  former  times.  The  normal  cost  of  the 
armaments  of  war  has  of  late  years  enormously  increased. 
The  annual  interest  on  the  public  debt  of  the  Great  Powers  is 
a  war  tax.  Behind  this  array  of  facts  stands  a  tragic  figure. 
It  tells  a  dismal  tale.  It  speaks  of  over-burthened  industries, 
of  a  waste  of  human  energy  unprofitably  engaged,  of  the 
squandering  of  treasure  which  might  have  let  light  into  many 
lives,  of  homes  made  desolate,  and  all  this,  too  often,  without 
recompense  in  the  thought  that  these  sacrifices  have  been  made 
for  the  love  of  country  or  to  preserve  national  honour  or  for 
national  safety.  When  will  Governments  learn  the  lesson  that 
wisdom  and  justice  in  Policy  are  a  stronger  security  than 
weight  of  armament  ? 

''Ah  !  when  shall  all  men's  good 
Be  each  man's  Rule,  and  Universal  Peace 
Lie,  like  a  shaft  of  light,  across  the  Land." 

It  is  no  wonder  that  men — earnest  men— enthusiasts  if  you 
like,  impressed  with  the  evils  of  war,  have  dreamt  the  dream 
that  the  Millennium  of  Peace  might  be  reached  by  establish- 
ing a  universal  system  of  International  Arbitration. 

The  cry  for  Peace  is  an  old  world  cry.  It  has  echoed 
through  all  the  ages,  and  arbitration  has  long  been  regarded 
as  the  handmaiden  of  Peace.  Arbitration  has,  indeed,  a  ven- 
erable history  of  its  own.  According  to  Thucydides,  the  His- 
torian of  the  Peloponnesian  War,  Archidamus,  King  ot 
Sparta,  declared  that  "  it  was  unlawful  to  attack  an  enemy  who 
offered  to  answer  for  his  acts  before  a  Tribunal  of  Arbiters." 

The  50  years  Treaty  of  Alliance  between  Argos  and  Lace- 
daemon  contained  a  clause  to  the  effect  that  if  any  difference 
should  arise  between  the  contracting  parties,  they  should  have 
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recourse  to  the  arbitration  of  a  neutral  Power,  in  accordance 
with  the  custom  of  their  Ancestors.  These  views  of  enlight- 
ened Paganism  have  been  re-inforced  in  Christian  times.  The 
Roman  Emperors  for  a  time,  and  afterwards  in  fuller  measure 
the  Popes  (as  we  have  seen)  by  their  arbitrament  often  pre- 
served the  Peace  of  the  old  world  and  prevented  the  sacrifice 
of  blood  and  treasure.  But  from  time  to  time,  and  more 
fiercely  when  the  influence  of  the  Head  of  Christendom  less- 
ened, the  passions  of  men  broke  out,  the  lust  for  Dominion 
asserted  itself  and  many  parts  of  Europe  became  so  many 
fields  of  Golgotha.  In  our  own  times  the  desire  has  spread 
And  grown  strong  for  peaceful  methods  for  the  settlement  of 
International  disputes.  The  reason  lies  on  the  surface.  Men 
and  Nations  are  more  enlightened ;  the  grievous  burthen  of 
military  armaments  is  sorely  felt,  and  in  these  days  when, 
broadly  speaking,  the  people  are  enthroned,  their  views  find 
free  and  forcible  expression  in  a  world-wide  Press.  The  move- 
ment has  been  taken  up  by  societies  of  thoughtful  and  learned 
men  in  many  places.  The  ^^Bureau  International  de  la 
Paix  "  records  the  fact  that  some  94  voluntary  Peace  Associ- 
ations exist,  of  which  some  40  are  in  Europe  and  54  in 
America.  Several  Congresses  have  been  held  in  Europe  to 
enforce  the  same  object,  and  in  1873  there  was  established  at 
Ghent  the  ^^Institut  du  Droit  International^'  the  declared 
objects  of  which  are  to  put  International  Law  on  a  scientific 
footing,  to  discuss  and  clear  up  moot  points,  and  to  substitute 
a  system  of  rules  conformable  to  right  for  the  blind  chances  of 
force  and  the  lavish  expenditure  of  human  life. 

In  1873  also  the  Association  for  the  Reform  and  Codifica- 
tion of  the  Law  of  Nations  was  formed,  and  it  is  to-day  pursu- 
ing active  Propaganda  under  the  name  of  the  International 
Law  Association,  which  it  adopted  in  1894.  It  also  has  pub- 
lished a  Report  affirming  the  need  of  a  system  of  Interna- 
tional Arbitration. 

In  1888  a  Congress  of  Spanish  and  American  Jurists  was 
held  at  Lisbon,  at  which  it  was  resolved  that  it  was  indispens- 
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able  that  a  Tribunal  of  Arbitration  should  be  constituted  with 
a  view  to  avoid  the  necessity  of  war  between  nations. 

But  more  hopeful  still — the  movement  has  spread  to  Legis- 
lative representative  bodies.  As  far  back  as  1883  the  Senate 
of  Massachusetts  proclaimed  the  necessity  for  some  peaceful 
means  of  reconciling  International  differences,  and  afBrmed 
the  expediency  of  establishing  a  Court  of  Nations. 

In  1890  the  Senate  and  the  House  of  Representatives  of 
the  United  States  adopted  a  concurrent  Resolution,  requesting 
the  President  to  make  use  of  any  fit  occasion  to  enter  into 
negotiations  with  other  Governments,  to  the  end  that  any  dif- 
ference or  dispute,  which  could  not  be  adjusted  by  diplomatic 
agency,  might  be  referred  to  arbitration  and  peacefully  ad- 
justed by  such  means. 

The  British  House  of  Commons  in  1893  responded  by  pass- 
ing unanimously  a  Resolution  expressive  of  the  satisfaction  it 
felt  with  the  action  of  Congress,  and  of  the  hope  that  the  Gov- 
ernment of  the  Queen  would  lend  its  ready  co-operation  to  give 
effect  to  it.  President  Cleveland  oflBcially  communicated  this 
last  Resolution  to  Congress,  and  expressed  his  gratification 
that  the  sentiments  of  two  great  and  kindred  nations  were 
thus  authoritatively  manifested  in  favour  of  the  national  and 
peaceable  settlement  of  International  quarrels  by  recourse  to 
honourable  arbitration.  The  Parliaments  of  Denmark,  Nor- 
way, and  Switzerland  and  the  French  Chamber  of  Deputies 
have  followed  suit. 

It  seemed  eminently  desirable  that  there  should  be  some 
agency,  by  which  members  of  the  great  Representative  and 
Legislative  Bodies  of  the  World,  interested  in  this  far-reaching 
question,  should  meet  on  a  common  ground  and  discuss  the 
basis  for  common  action. 

With  this  object  there  has  recently  been  founded  "  The  Per- 
manent Parliamentary  Committee  in  favour  of  Arbitration  and 
Peace,'*  or,  as  it  is  sometimes  called  "  The  Inter-Parliamentary 
Union.*'  This  Union  has  a  permanent  organisation — its  oflSce 
is  at  Berne.     Its  members  are  not  vain  Idealists.     They  are 
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men  of  the  world.  They  do  not  claim  to  be  regenerators  of 
mankind,  nor  do  they  promise  the  millennium^  but  they  are 
doing  honest  and  useful  work  in  making  straighter  and  less 
diflScult,  the  path  of  intelligent  progress.  Their  first  formal 
meeting  was  held  in  Paris  in  1889  under  the  Presidency  of 
the  late  M.  Jules  Simon  ;  their  second  in  1890  in  London 
under  the  Presidency  of  Lord  Herschell,  ex-Lord  Chancellor 
of  Great  Britain ;  their  third  in  1891  at  Rome  under  the 
Presidency  of  Signer  Bianchieri;  their  fourth  in  1892  at 
Berne  under  the  Presidency  of  M.  Droz ;  their  fifth  in  1894 
at  the  Hague  under  the  Presidency  of  M.  Rohnsen ;  their 
sixth  in  1896  at  Brussels  under  the  Presidency  of  M.  Des- 
champs ;  and  their  seventh  will,  it  is  arranged,  be  held  this 
year  at  Buda-Pesth.  Speaking  in  this  place  I  need  only 
refer,  in  passing,  to  the  remarkable  Pan-American  Congress 
held  in  your  States  in  1890  at  the  instance  of  the  late  Mr. 
Blaine,  directed  to  the  same  peaceful  object. 

It  is  obvious,  therefore,  that  the  sentiment  for  peace  and  in 
favour  of  Arbitration  as  the  alternative  for  war,  is  growing 
apace.  How  has  that  sentiment  told  on  the  direct  action  of 
Nations  ?  How  far  have  they  shaped  their  Policy  according 
to  its  methods?  The  answers  to  these  questions  are  also 
hopeful  and  encouraging. 

Experience  has  shown  that,  over  a  large  area,  International 
differences  may  honourably,  practically  and  usefully  be  dealt 
with  by  peaceful  arbitrament.  There  have  been  since  1815 
«ome  sixty  instances  of  effective  International  Arbitration. 
To  thirty-two  of  these  the  United  States  have  been  a  party 
tknd  great  Britain  to  some  twenty  of  them. 

There  are  many  instances  also  of  the  introduction  of  Arbi- 
tration clauses  into  Treaties.  Here  again  the  United  States 
■appear  in  the  van.  Amongst  the  first  of  such  Treaties — if 
not  the  very  first — is  the  Guadaloupe-Hidalgo  Treaty  of  1848 
tbetween  the  United  States  and  Mexico.  Since  that  date  many 
•other  countries  have  followed  this  example.  In  the  year  1873 
Signer  Mancini  recommended  that,  in  all  Treaties  to  which  Italy 
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was  a  party,  such  a  clause  should  be  introduced.  Since  the- 
Treaty  of  Washington  such  clauses  have  been  constantly  inserted 
in  Commercial,  Postal  and  Consular  Conventions.  They  are  to 
be  found  also  in  the  delimitation  Treaties  of  Portugal  with 
Great  Britain  and  with  the  Congo  Free  State  made  in  1891. 
In  1895  the  Belgian  Senate,  in  a  single  day,  approved  of  four 
Treaties  with  similar  clauses,  namely,  Treaties  concluded  with 
Denmark,  Cxreece,  Norway  and  Sweden. 

There  remains  to  be  mentioned  a  class  of  Treaties  in  which- 
the  principle  of  arbitration  has  obtained  a  still  wider  accept- 
ance. The  Treaties  of  1888  between  Switzerland  and  San. 
Salvador,  of  1888  between  Switzerland  and  Ecuador,  of  1888 
between  Switzerland  and  the  French  Republic  and  of  1894 
between  Spain  and  Honduras,  respectively  contain  an  agree- 
ment to  refer  all  questions  in  difference,  without  exception,  to 
arbitration.  Belgium  has  similar  Treaties  with  Venezuela, 
with  the  Orange  Free  State  and  with  Hawaii. 

These  facts,  dull  as  is  the  recital  of  them,  are  full  of  interest 
and  hope  for  the  future. 

But  are  we  thence  to  conclude  that  the  Millennium  of  Peace 
has  arrived — that  the  Dove  bearing  the  olive  branch  ha& 
returned  to  the  Ark,  sure  sign  that  the  waters  of  international 
strife  have  permanently  subsided  ? 

I  am  not  sanguine  enough  to  lay  this  flattering  unction  to- 
my  soul.  Unbridled  ambition — thirst  for  wide  dominion — 
pride  of  power  still  hold  sway,  although  I  believe  with  lessened 
force  and  in  some  sort  under  the  restraint  of  the  healthier 
opinion  of  the  world. 

But  further,  friend  as  I  am  of  Peace,  I  would  yet  affirm 

that  there  may  be  even  greater  calamities  than  war — ^the  dis* 

honour  of  a  nation,  the  triumph  of  an  unrighteous  cause,  the- 

perpetuation  of  hopeless  and  debasing  tyranny : 

**  War  is  honourable. 

In  those  who  do  their  native  rights  maintain ; 
In  those  whose  swords  an  iron  barrier  are 
Between  the  lawless  spoiler  and  the  weak ; 
But  is,  in  those  who  draw  th'  offensive  blade 
For  added  power  or  gain,  sordid  and  despicable.'' 
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It  behoves  then  all  who  are  friends  of  Peace  and  advocates 
of  Arbitration  to  recognise  the  difficulties  of  the  question,  to 
examine  and  meet  these  difficulties  and  to  discriminate  between 
the  cases  in  which  friendly  Arbitration  is,  and  in  which  it  may 
not  be,  practically,  possible. 

Pursuing  this  line  of  thought,  the  short-comings  of  Inter- 
national Law  reveal  themselves  to  us  and  demonstrate  the  grave 
difficulties  of  the  position. 

The  analogy  between  Arbitration  as  to  matters  in'  difference 
between  individuals,  and  to  matters  in  difference  between 
nations,  carries  us  but  a  short  way. 

In  private  litigation  the  agreement  to  refer  is  either  enforce- 
able as  a  rule  of  Court,  or,  where  this  is  not  so,  the  award 
gives  to  the  successful  litigant  a  substantive  cause  of  action. 
In  either  case  there  is  behind  the  Arbitrator  the  power  of  the 
Judge  to  decree,  and  the  power  of  the  Executive  to  compel 
compliance  with,  the  behest  of  the  Arbitrator.  There  exist 
elaborate  rules  of  Court  and  provisions  of  the  Legislature  gov- 
erning the  praatice  of  arbitrations.  In  fine,  such  arbitration 
is  a  mode  of  litigation  by  consent,  governed  by  Law,  starting 
from  familiar  rules,  and  carrying  the  full  sanction  of  Judicial 
decision.  International  Arbitration  has  none  of  these  charac- 
teristics. It  is  a  cardinal  principle  of  the  Law  of  Nations 
that  each  sovereign  power,  however  politically  weak,  is  inter- 
nationally equal  to  any  other  power,  however  politically  strong. 
There  are  no  Rules  of  International  Law  relating  to  arbitra- 
tion, and  of  the  Law  itself  there  is  no  authoritative  exponent 
nor  any  recognized  authority  for  its  enforcement. 

But  there  are  differences  to  which,  even  as  between  indi- 
viduals, arbitration  is  inapplicable — subjects  which  find  their 
counterpart  in  the  affairs  of  nations.  Men  do  not  arbitrate 
where  character  is  at  stake,  nor,  will  any  self-respecting  nation 
readily  arbitrate  on  questions  touching  its  national  independ- 
ence or  affecting  its  honour. 

Again,  a  nation  may  agree  to  arbitrate  and  then  repudiate 
its  agreement.     Who  is  to  coerce  it  ?     Or,  having  gone  to 


280  INTERNATIONAL   LAW   AND   ARBITRATION. 

arbitration  and  been  worsted  it  may  decline  to  be  bound  by 
the  Award.     Who  is  to  compel  it  ? 

These  considerations  seem  to  me  to  justify  two  conclusions: — 
The  first  is  that  arbitration  will  not  coyer  the  whole  field  of 
International  controversy,  and  the  second  that  unless  and 
until  the  Great  Powers  of  the  World,  in  League,  bind  them- 
selves to  coerce  a  recalcitrant  member  of  the  Family  of 
Nations — we  have  still  to  face  the  more  than  possible  disregard 
by  powerful  States  of  the  obligations  of  good  faith  and  of 
justice.  The  scheme  of  such  a  combination  has  been  advo- 
cated, but  the  signs  of  its  accomplishment  are  absent.  We 
have,  as  yet,  no  League  of  Nations  of  the  Amphictyonic  type. 

Are  we  then  to  conclude  that  Force  is  still  the  only  power 
that  rules  the  world  ?  Must  we  then  say  that  the  sphere  of 
arbitration  is  a  narrow  and  contracted  one  ? 

By  no  means.  The  sanctions  which  restrain  the  wrong- 
doer — the  breaker  of  public  faith — the  disturber  of  the  peace 
of  the  world,  are  not  weak,  and,  year  by  year,  they  wax 
stronger.  They  are  the  dread  of  war  and  the  reprobation  of 
mankind.  Public  opinion  is  a  force  which  makes  itself  felt  in 
every  corner  and  cranny  of  the  world,  and  is  most  powerful  in 
the  communities  most  civilized.  In  the  public  Press  and  in  the 
Telegraph,  it  possesses  agents  by  which  its  power  is  concen- 
trated, and  speedily  brought  to  bear  where  there  is  any  public 
wrong  to  be  exposed  and  reprobated.  It  year  by  year  gathers 
strength  as  general  enlightenment  extends  its  empire,  and  a 
higher  moTal  altitude  is  attained  by  mankind.  It  has  no  ships 
of  war  upon  the  seas  or  armies  in  the  field,  and  yet  great 
Potentates  tremble  before  it  and  humbly  bow  to  its  Rule. 

Again  Trade  and  Travel  are  great  pacificators.  The  more 
Nations  know  of  one  another,  the  more  Trade  relations  are 
established  between  them,  the  more  goodwill  and  mutual 
interest  grow  up ;  and,  these  are  powerful  agents  working  for 
Peace. 

But  although  I  have  indicated  certain  classes  of  questions 
on  which  sovereign  powers  may  be  unwilling  to  arbitrate,  I  am 
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glad  to  think  that  these  are  not  the  questions  which  most 
-commonly  lead  to  war.  It  is  hardly  too  much  to  say  that 
Arbitration  may  fitly  be  applied  in  the  case  of  by  far  the 
largest  number  of  questions  which  lead  to  International  differ- 
ences. Broadly  stated,  (1)  wherever  the  right  in  dispute  will  be 
determined  by  the  ascertainment  of  the  true  facts  of  the  case ; 
{2)  where,  the  facts  being  ascertained,  the  right  depends  on 
the  application  of  the  proper  principles  of  International  Law 
to  the  given  facts  and  (3)  where  the  dispute  is  one  which  may 
properly  be  adjusted  on  a  give  and- take  principle,  with  due 
provision  for  equitable  compensation,  as  in  cases  of  delimitation 
of  territory  and  the  like — in  such  cases,  the  matter  is  one 
which  ought  to  be  arbitrated. 

The  question  next  arises  what  ought  to  be  the  constitution 
of  the  Tribunal  of  Arbitration  ?  Is  it  to  be  a  Tribunal  ad 
fioc,  or  is  it  to  be  a  permanent  International  Tribunal  ? 

It  may  be  enough  to  say,  that  at  this  stage,  the  question  of 
the  constitution  of  a  permanent  Tribunal  is  not  ripe  for  prac- 
tical discussion,  nor  will  it  be  until  the  majority  of  the  Great 
Powers  have  given  in  their  adhesion  to  the  principle.  But 
whatever  may  be  said  for  vesting  the  authority  in  such  Powers 
to  select  the  Arbitrators,  from  time  to  time,  as  occasion  may 
arise,  I  doubt  whether  in  any  case  a  permanent  Tribunal,  the 
members  of  which  shall  be  a  priori  designated,  is  practicable 
or  desirable.  In  the  first  place  what,  in  the  particular  case,  is 
the  best  Tribunal  must  largely  depend  upon  the  question  to  be 
arbitrated.  But  apart  from  this,  I  gravely  doubt  the  wisdom 
of  giving  that  character  of  permanence  to  the  personnel  of  any 
such  Tribunal.  The  interests  involved  are  commonly  so  enor- 
mous and  the  forces  of  national  sympathy,  pride  and  preju- 
dice, are  so  searching,  so  great  and  so  subtle,  that  I  doubt 
whether  a  Tribunal,  the  membership  of  which  had  a  character 
of  permanence,  even  if  solely  composed  of  men  accustomed  to 
exercise  the  judicial  &culty,  would  long  retain  general  confi- 
dence, and,  I  fear,  it  might  gradually  assume  intolerable  pre- 
tensions. 


282  INTERNATIONAL   LAW   AND   ARBITRATION. 

There  is  danger,  too,  to  be  guarded  against  from  another 
quarter.  So  long  as  War  remains  the  sole  Court  wherein  to- 
try  International  quarrels,  the  risks  of  failure  are  so  tremen- 
dous, and,  the  mere  rumour  of  war  so  paralyses  commercial 
and  industrial  life,  that  pretensions  wholly  unfounded  will 
rarely  be  advanced  by  any  nation,  and,  the  strenuous  eflForts  of 
statesmen,  whether  immediately  concerned  or  not,  will  be 
directed  to  prevent  war.  But  if  there  be  a  standing  Court  of 
Nations,  to  which  any  power  may  resort,  with  little  cost  and 
no  risk,  the  temptation  may  be  strong  to  put  forward  preten- 
tious and  unfounded  claims,  in  support  of  which  there  may 
readily  be  found,  in  most  countries,  (can  we  except  even  Great 
Britain  and  the  United  States  ?)  busybody  Jingoes  only  too- 
ready  to  air  their  spurious  and  inflammatory  patriotism. 

There  is  one  influence  which  by  the  Law  of  Nations  may  be- 
legitimately  exercised  by  the  Powers  in  the  interests  of  Peace — 
I  mean  Mediation. 

The  Plenipotentiaries  assembled  at  the  Congress  of  Paris,. 
1856,  recorded  the  following  admirable  sentiments  in  their  23rd 
protocol :  *'  The  Plenipotentiaries  do  not  hesitate  to  express, 
in  the  names  of  their  Governments,  the  wish  that  States- 
between  which  any  serious  misunderstanding  may  arise  should, 
before  appealing  to  arms,  have  recourse  as  far  as  circumstances 
may  allow  to  the  good  ofiices  of  a  friendly  power.  The 
Plenipotentiaries  hope  that  the  Governments  not  represented 
at  the  Congress  will  unite  in  the  sentiment  which  has  inspired 
the  wish  recorded  in  the  present  protocol.  " 

In  the  treaty  which  they  concluded  they  embodied,  but  withi 
a  more  limited  application,  the  principle  of  mediation,  more- 
formal  than  that  of  good  oflSces,  though  substantially  similar 
to  it.  In  case  of  a  misunderstanding  between  the  Porte  and 
any  of  the  signatory  powers,  the  obligation  was  undertakei^ 
"before  having  recourse  to  the  use  of  force,  to  afford  the 
other  contracting  parties  the  opportunity  of  preventing  such 
an  extremity  by  means  of  their  mediation.*'  (Art.  8).  Under 
this  article  Turkey,  in  1877,  appealed  to  the  other  powers  to 
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mediate  between  her  and  Russia.  It  is  not,  perhaps,  to  be 
wondered  at,  considering  the  circumstances,  that  the  appeal 
did  not  succeed  in  preventing  the  Russo-Turkish  War.  But 
the  powers  assembled  in  the  African  Conference  at  Berlin 
were  not  discouraged  from  repeating  the  praiseworthy  attempt, 
and  in  the  final  act  of  that  Conference  the  following  proviso 
(Article  12)  appears: — 

'^  In  case  of  a  serious  disagreement  arising  between  the  sig- 
natory  powers  on  any  subjects  within  the  limits  of  the  Terri- 
tory  mentioned  in  Article  1  and  placed  under  the  regime  of 
commercial  freedom,  the  Powers  mutually  agree,  before  appeal- 
ing to  arms,  to  have  recourse  to  the  mediation  of  one  or  more 
of  the  neutral  powers.*' 

It  is  to  be  noted  that  this  provision  contemplates  not  arbi- 
tration but  mediation,  which  is  a  different  thing.  The  Mediator 
is  not,  at  least,  in  the  first  instance,  invested,  and  does  not  seek 
to  be  invested,  with  authority  to  adjudicate  upon  the  matter  in 
difference.  He  is  the  friend  of  both  parties.  He  seeks  to 
bring  them  together.  He  avoids  a  tone  of  dictation  to  either. 
He  is  careful  to  avoid,  as  to  each  of  them,  anything  which  may 
wound  their  political  dignity  or  their  susceptibilities.  If  he 
cannot  compose  the  quarrel,  he  may  at  least  narrow  its  area 
and  probably  reduce  it  to  more  limited  dimensions,  the  result 
of  mutual  concessions ;  and,  having  narrowed  the  issues,  he 
may  pave  the  way  for  a  final  settlement  by  a  reference  to  arbi- 
tration or  by  some  other  method. 

This  is  a  Power  often  used,  perhaps  not  so  often  as  it  ought 
to  be — and  with  good  results. 

It  is  obvious  that  it  requires  tact  and  judgment,  as  to  mode, 
time  and  circumstance,  and  that  the  task  can  be  undertaken 
hopefully,  only  where  the  Mediator  possesses  great  moral  influ- 
ence, and,  where  he  is  beyond  the  suspicion  of  any  motive 
except  desire  for  Peace  and  the  public  good. 

There  is,  perhaps,  no  class  of  question  in  which  mediation 
may  not,  time  and  occasion  being  wisely  chosen,  be  usefully 
employed,  even  in  delicate  questions  affecting  national  honour 
and  sentiment. 


284  INTERNATIONAL   LAW  AND   ARBITRATION. 

Mr.  President,  I  come  to  an  end.  I  have  but  touched  the 
fringe  of  a  great  subject.  No  one  can  doubt  that  sound  and 
well-defined  rules  of  International  Law  conduce  to  the  progress 
•of  civilization  and  help  to  ensure  the  Peace  of  the  World. 

In  dealing  with  the  subject  of  arbitration  I  have  thought  it 
right  to  sound  a  note  of  caution,  but  it  would,  indeed,  be  a 
reproach  to  our  nineteen  centuries  of  Christian  civilization,  if 
there  were  now  no  better  method,  for  settling  international  dif- 
ferences, than  the  cruel  and  debasing  methods  of  war.  May 
we  not  hope  that  the  people  of  these  States  and  the  people  of 
the  Mother  Land — kindred  peoples — may,  in  this  matter,  set 
^n  example,  of  lasting  influence,  to  the  world?  They  are 
blood  relations.  They  are  indeed  separate  and  independent 
peoples  but  neither  regards  the  other  as  a  Foreign  nation. 

We  boast  of  our  advance  and  often  look  back  with  pitying 
•contempt  on  the  ways  and  manners  of  generations  gone  by. 
Are  we  ourselves  without  reproach?  Has  our  Civilization 
borne  the  true  marks  ?  Must  it  not  be  said,  as  has  been  said 
of  Religion  itself,  that  countless  crimes  have  been  committed 
in  its  name  ?  Probably  it  was  inevitable  that  the  weaker  races 
should,  in  the  end,  succumb,  but  have  we  always  treated  them 
with  consideration  and  with  justice  ?  Has  not  civilization  too 
often  been  presented  to  them  at  the  point  of  the  bayonet  and 
the  Bible  by  the  hand  of  the  Filibuster  ?  And  apart  from 
races  we  deem  barbarous,  is  not  the  passion  for  dominion  and 
wealth  and  power  accountable  for  the  worst  chapters  of  cruelty 
and  oppression  written  in  the  World's  History  ?  Few  peoples 
— perhaps  none — are  free  from  this  reproach.  What  indeed 
is  true  Civilization  ?  By  its  fruit  you  shall  know  it.  It  is 
not  dominion,  wealth,  material  luxury ;  nay,  not  even  a  great 
Literature  and  Education  wide  spread — good  though  these 
things  be.  Civilization  is  not  a  veneer ;  it  must  penetrate  to 
the  very  heart  and  core  of  societies  of  men. 

Its  true  signs  are  thought  for  the  poor  and  suffering,  chiv- 
alrous regard  and  respect  for  woman,  the  frank  recognition  of 
human  brotherhood,  irrespective  of  race  or  colour  or  nation  or 
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religion,  the  narrowing  of  the  domain  of  mere  force  as  a  gov- 
erning factor  in  the  world,  the  love  of  ordered  freedom,  abhor- 
rence of  what  is  mean  and  cruel  and  vile,  ceaseless  devotion  to 
the  claims  of  justice.  Civilization  in  that,  its  true,  its  highest 
sense,  must  make  for  Peace.  We  have  solid  grounds  for  faith 
in  the  Future.  Government  is  becoming  more  and  more,  but  in 
no  narrow  class  sense,  government  of  the  people  by  the  people 
and  for  the  people.  Populations  are  no  longer  moved  and 
manoeuvred  as  the  arbitrary  will  or  restless  ambition  or  caprice 
of  Kings  or  Potentates  may  dictate.  And  although  democ- 
racy is  subject  to  violent  gusts  of  passion  and  prejudice,  they 
are  gusts  only.  The  abiding  sentiment  of  the  masses  is  for 
peace — for  peace  to  live  industrious  lives  and  to  be  at  rest 
with  all  mankind.  With  the  Prophet  of  old  they  feel — though 
the  feeling  may  find  no  articulate  utterance — "  how  beautiful 
upon  the  mountains  are  the  feet  of  him  that  bringeth  good 
tidings,  that  publisheth  peace." 

Mr.  President,  I  began  by  speaking  of  the  two  great  divis- 
ions— American  and  British — of  that  English  speaking  world 
which  you  and  I  represent  to-day,  and  with  one  more  refer- 
ence to  them  I  end. 

Who  can  doubt  the  influence  they  possess  for  ensuring  the 
healthy  progress  and  the  peace  of  mankind?  But  if  this 
influence  is  to  be  fully  felt,  they  must  work  together  in  cordial 
friendship,  each  people  in  its  own  sphere  of  action.  If  they 
have  great  power,  they  have  also  great  responsibility.  No 
cause  they  espouse  can  fail ;  no  cause  they  oppose  can  triumph. 
The  future  is,  in  large  part,  theirs.  They  have  the  making  of 
history  in  the  times  that  are  to  come.'  The  greatest  calamity 
that  could  befall  would  be  strife  which  should  divide  them. 

Let  us  pray  that  this  shall  never  be.  Let  us  pray  that  they, 
always  self-respecting,  each  in  honour  upholding  its  own  Flag, 
safeguarding  its  own  Heritage  of  right  and  respecting  the 
rights  of  others,  each  in  its  own  way  fulfilling  its  high  national 
destiny,  shall  yet  work  in  harmony  for  the  Progress  and  the 
Peace  of  the  World. 


THE  DEVELOPMENT  OF  THE  LAW  OF 
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There  are,  of  course,  many  points  of  diflference  between 
immature  systems  of  law  and  a  refined  and  highly  developed 
jurisprudence.  But  there  is  one  that  is  more  interesting  than 
any  other — so  it  seems  to  me.  It  is  not  a  difference  in  detail 
or  in  processes  or  in  any  one  doctrine  or  set  of  doctrines.  It 
is  deeper  than  these.  It  is  a  difference  in  the  materials  and 
structure  of  the  two ;  the  subjects  of  legal  cognizance  under 
one  are  unlike  those  under  the  other,  and  their  classifications 
of  the  law  are  on  different  lines.  Speaking  generally,  the 
germ  of  immature  systems  of  law  is  status ;  while  that  of  a 
refined  and  highly  developed  jurisprudence  is  contract.  This 
does  not  imply  that  the  notion  of  contract  has  no  place  in  the 
former,  or  that  much  in  the  latter  may  not  be  easily  explained 
by  status.  Every  primitive  people  which  has  advanced  far 
enough  and  has  mental  and  moral  vigor  enough  to  apprehend 
legal  notions  has  had  a  conception  of  contract,  but  it  is  rudi- 
mentary ;  and  on  the  other  hand,  every  nation  which  is  capa- 
ble of  a  refined,  developed  and  consistent  jurisprudence  and  is 
tenacious  of  its  past  retains  among  its  legal  institutes  more  or 
less  that  is  most  easily  explained  by  status.  Perhaps  a  better 
way  of  stating  this  truth  is  to  say  that  the  juridical  history  of 
«very  people  which  has  passed  from  a  rude  state  to  an  enlight- 
ened one  begins  with  laws  referable  to  status,  and  ends  with 
laws  explained  by  contract. 

That  is  an  interesting  fact  and  worth  a  little  attention. 

(287) 
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That  status  should  be  the  elementary  principle  of  the  laws  or 
most  of  the  laws  of  rude  peoples  results  from  their  social  con- 
ditions. Among  such  people,  such  of  course  as  are  capable  of 
social  organization  and  juridical  notions,  the  unit  is  the  family. 
Our  idea  of  a  corporation  as  an  aggregate  of  many  fairly  repre- 
sents the  early  family :  its  members  do  not  count  for  any- 
thing ;  the  ideal  person  alone  has  rights  and  duties  and  thinks 
and  acts.  The  highest  living  ascendant  in  the  line  of  the 
generations  of  the  family,  the  father,  the  grandfather,  and 
so  on  as  far  as  the  ascent  goes,  embodies  all  the  rest  and  repre- 
sents the  household.  Its  members  come  or  are  supposed  to 
come  of  his  loins.  The  property  is  vested  in  him  ;  others  use 
it  but  only  in  such  ways  and  for  such  purposes  as  he  dictates. 
His  children,  no  matter  how  old,  his  grand-children  and  great- 
grand-children,  no  matter  how  young,  are  his  property,  and  all 
they  have  is  his.  Over  all  of  them  he  has  the  power  of  chas- 
tisement and  even  of  life  and  death.  The  religion,  too,  is  the 
religion  of  the  family ;  each  family  has  its  own  altar,  prayers, 
hymns  and  ceremonies ;  and  so  much  are  all  of  them  its  own, 
that  for  the  stranger  to  look  upon  the  celebration  of  its  rites  or 
listen  to  the  singing  of  its  sacred  songs  is  sacrilege.  The  soli- 
darity of  the  family  is  most  vividly  illustrated  by  the  concep- 
tion of  sin  and  its  consequences.  Guilt  is  not  attributed  to  the 
one  who  commits  the  crime,  but  its  shame  and  misery  rests  on 
the  household  to  .the  third  and  fourth  generation. 

And  the  family  is  not  only  the  unit,  but  is  isolated.  One 
not  of  the  common  blood  or  supposed  to  be  of  the  common 
blood  has  no  part  nor  lot  in  the  common  property,  rights,  inter- 
ests and  aspirations.  If  the  father  give  his  daughter  in  mar- 
riage, she  is  his  daughter  no  longer ;  she  becomes  a  stranger 
to  her  own  people  and  her  father's  house ;  her  religion  is  no 
longer  that  of  her  childhood,  but  becomes  that  of  her  husband. 

This  bare  outline  as  far  as  it  goes  accurately  describes  a 
Greek  and  a  Roman  family,  and  applies  more  or  less  to  the 
institution  in  Palestine,  India,  China,  Japan  and  Europe  in 
the  early  times.     Modern  travellers  have  brought  home  much 


JAMES   M.    WOOLWORTH.  289 

the  same  report  from  almost  all  newly  discovered  countries. 
Vestiges  from  which  the  ancient  family  may  be  reconstructed 
still  remain  among  peoples  which  have  lagged  behind  in  the 
race  of  social  and  political  progress,  as  you  may  see  in  the 
picturesque  pages  of  Marion  Crawford's  Roman  stories.  When 
aggregations  of  families  came  together  and  formed  a  tribe,  the 
same  theory  of  a  common  blood,  and  the  same  plan  of  inclusion 
and  exclusion  were  carried  into  the  more  complex  organization. 
The  stranger  was  an  enemy ;  intermarriage  was  repugnant  to 
the  common  instinct,  for  purity  of  blood  was  a  sacred  fact ; 
intercourse  of  the  people  of  one  city  with  those  of  another  was 
reserved,  so  that  trade  and  commerce  were  not  a  settled  order, 
but  only  casual,  exceptional  and  uncertain.  An  instance  of 
this  may  be  seen  in  the  command  laid  upon  the  Hebrews  when 
they  entered  the  land  of  Canaan  to  exterminate  all  the  tribes 
and  not  to  intermarry  with  Hittite,  Hivite  or  Jebusite.  Their 
disobedience  brought  upon  them,  generation  after  generation, 
the  severe  punishments  of  their  history.  This  command 
attributed  by  this  primitive  people  to  their  God  was  the  nat- 
ural instinct  of  all  others  and  was  even  more  religiously 
regarded  by  them. 

It  is  easy  to  see  that  so  long  as  the  family  absorbed  all  its 
members  so  that  they  had  neither  capacities  nor  opportunities 
for  any  individual  activities,  and  so  long  as  cities  held  to  each 
other  the  instincts  not  of  aliens  only  but  of  jealous  and  bitter 
enemies  there  was  no  room  for  contracts.  But  a  people  with 
vigor  enough  to  develope  these  organisms  of  the  household  and 
the  city  could  not  rest  content  with  the  isolation  each  implied, 
but  were  bound  to  go  on  to  new  conditions.  One  circumstance 
after  another  operated  to  relax  the  restraints  of  the  former 
relations.  One  of  these  circumstances  having  that  effect  amonsr 
the  Romans,  illustrates  this.  War  was  their  business  from  the 
first ;  valor  was  the  chief  virtue.  Whether  we  say  that  the 
popular  instinct  compelled  the  contrivance  or  the  contrivance 
was  a  conscious  design  in  order  to  stimulate  martial  ardor, 
the  power  of  the  father  was  made  to  yield  to  the  prowess  of 
19 
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the  son.  If  the  son  endured  the  hardships  and  dangers  of 
an  incursion  into  an  enemy's  country,  and  by  acts  of  personal 
bravery  took  captives  or  plunder  or  trophies  and  brought 
them  home,  he  did  not  turn  them  in  to  the  family  store 
but  kept  them  for  his  own.  And  this  mighty  people  had 
another  passion,  that  of  love  of  the  Republic ;  and  whether 
in  order  to  stimulate  that  passion  or  in  consequence  of  it, 
he  who  served  the  city  in  public  office  kept  for  his  own,  sep- 
arate from  the  family  fortune,  the  compensations  of  his  civic 
service.  In  such  ways  men  gathered  to  themselves  riches  and 
honor  and  the  number  of  them  multiplied ;  the  wealth  of  the 
Republic  was  not  wholly  concentrated  in  the  hands  of  the 
heads  of  families  but  was  distributed  among  many  persons  who 
had  proved  their  competency.  Thus  two  processes  were 
actively  going  on  to  one  end.  Individual  character  was  devel- 
oped and  became  dominant;  men  were  great  in  the  city  who 
made  themselves  so.  And  then,  besides  that,  the  fact  that  there 
were  many  men  of  account  collected  within  the  wails  drove 
them  into  closer  and  closer  relations.  Their  intercourse  day 
in  and  day  out  in  all  the  ways  of  life  beyond  the  household 
led  to  commerce ;  and  commerce  brought  the  contrivances  of 
trade  into  use :  among  which  contrivances  of  course  were  con- 
tracts. This  then  is  the  evolution :  first  the  individual  sunk  out 
of  sight  in  the  family  ;  then  he  was  in  a  measure  emancipated ; 
then  many  vigorous  and  active  men  thronging  the  streets  and 
forum  were  brought  into  constant  intercourse,  commerce  among 
whom  made  room  for  contracts.  That  was  the  process  not 
-among  the  Romans  only,  but  has  been  the  course  of  social 
and  legal  evolution  among  all  historical  peoples. 

There  was  also  another  process  going  on.  When  men  began 
to  deal  with  one  another  their  trade  was  by  sale.  That  is  a 
transaction  in  which  the  article  and  its  price  are  exchanged  at 
the  same  moment.  It  is  simple  and  easily  apprehended  and 
calls  only  for  casual  intercourse.  The  vendor  delivers  his 
article,  takes  his  price  and  goes  his  way.  But  a  contract  in 
which  there  are  present  performance  on  the  one  side  and  prom- 
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ise  of  performance  on  the  other  is  very  diflFerent.  It  calls  for 
future  and  constant  intercourse.  It  implies  faith  given  and 
faith  taken ;  that  is,  a  sense  of  moral  obligation  to  keep  a 
promise  to  render  the  price  or  some  equivalent  act  at  a  day  to 
come.  That  is  something  not  readily  apprehended  by  the  slow 
and  immature  minds  of  rude  men  who  lie  and  steal  every  day 
of  their  lives.  They  have  a  rudimentary  notion  of  contracts, 
but  not  the  conscience  to  feel  the  force  of  a  moral  duty  or  the 
wrong  of  moral  delinquency. 

The  evolution  of  the  conception  of  contract  was  a  long  and 
painful  process ;  how  painful  it  was,  we  can  hardly  understand. 
We  see  contracts  made  every  day,  and  broken  almost  every 
other  day.  We  live  in  their  atmosphere  and  explain  our  rela- 
tions by  them.  We  cannot  conceive  of  social  intercourse  in 
any  other  way  or  under  any  other  forms.  The  severity  of  the 
eifort  to  apprehend  this  abstract  notion  and  realize  the  force  of 
its  moral  obligation  appears  in  the  contrivances  which  were 
resorted  to  to  make  them  palpable.  They  presented  the  trans- 
action to  the  mind  not  only  by  what  the  ear  hears  but  by  what 
the  eye  sees,  just  as  children  nowadays  are  taught  and  most 
easily  learn.  The  Romans  used  the  bronze  and  scale  with  an 
«xact  formula  of  question  and  answer.  The  early  European 
peoples  used  the  festula  on  which  the  sacred  runes  were  cut. 
In  the  Rhinegold,  Fasolt  remonstrates  with  Wotan  for  attempt- 
ing to  break  the  contract  between  them,  and  asks, 

"  On  thy  spear  written, 

readest  thou  aa  sport 

the  runes  that  bound  the  bargain  ?" 

and  in  Seigfried,  the  Wanderer  says, 

"Runes  of  blest 
unrendering  bargains 
hewn  in  "  the  spear. 

Other  signs  and  symbols  have  been  invented  to  bind  by  a 
sacred  tie  one  who  has  contracted  to  render  in  a  day  to  come  a 
price  or  the  equivalent  of  a  price. 
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The  sanctions  of  religion  were  also  called  in  to  help  impress 
upon  the  simple  mind  the  obligations  of  a  promise.  Some- 
times men  pledged  their  hope  of  salvation  to  secure  their  con- 
tracts, and  were  forced  to  redeem  the  security  by  ecclesiastical 
censures.  Sometimes  they  gave  God  as  security,  and  were 
made  to  feel  that  forfeiture  involved  a  loss  full  of  terrors. 
These  were  severe  measures  for  training  the  mind  to  an  under- 
standing of  the  moral  force  of  a  promise,  but  they  were  neces- 
sary. Gradually  they  became  effective,  and  the  symbols  and 
signs  by  which  the  obligation  of  contracts  was  discerned  were 
no  longer  useful ;  and  apart  from  them  the  promise  itself 
acquired  a  sanctity  which  bound  the  enlightened  conscience. 
But  it  took  a  long  time  to  reach  that  point.  The  Romans 
were  a  thousand  years  and  more,  and  our  ancestors  almost  as 
long,  in  coming  to  a  clear  apprehension  of  consensual  contracts. 

But  we  must  not  suppose  that  even  when  the  nature  of  a 
promise  was  apprehended  and  bound  the  conscience,  contracts 
had  won  their  way  and  become  prevading  and  dominant  in 
affairs  as  they  are  to-day.  That  would  be  a  sad  mistake.  A 
great  many  classes  remained  a  long  time  unable  to  contract  at 
all.  They  have  been  as  long  in  conquering  their  freedom,  as 
our  forbears  were  in  learning  what  a  contract  is.  So,  too,  a 
great  many  subjects  have  been  beyond  the  competency  of  all 
parties  whatsoever.  It  is  astonishing  how  many  there  formerly 
were.  Indeed  the  end  is  not  yet,  and  some  even  now  remain 
beyond  judicial  cognizance.  One  after  another  is  being  brought 
within  the  sphere  of  contracts,  and  bye  and  bye  men  will  look 
back  and  wonder  that  in  our  day  so  many  subjects  are  supposed 
to  be  unfit  and  beyond  the  competency  of  anybody  to  contract 
about  them,  as  we  wonder  at  the  narrow  and  crabbed  spirit  of 
our  past 

An  example  of  contractual  enfranchisement  of  classes  is  the 
case  of  married  women.  The  matter  is  familiar,  but  for  that 
reason  best  answers  our  purpose.  At  the  civil  law,  the  woman 
upon  her  marriage  became  the  daughter  of  her  husband  and 
was  subject  to  him  as  if  she  were  his  child.     Her  dos^  whether 


JAMES   M.   WOOLWORTH.  293 

the  gift  of  her  father  or  some  one  else,  whether  absolute  or 
determinable  at  the  dissolution  of  the  marriage  relation,  passed 
into  the  hands  of  her  husband,  to  be  used  by  him  as  he  pleased 
for  his  wants  and  those  of  his  family.  If  the  gift  was  limited 
to  the  marriage  state,  it  was  restored  at  the  dissolution  of  the 
relation  according  to  its  terms,  but  without  liability  on  the 
part  of  the  husband  to  account  to  the  wife  or  anyone  else  for 
its  use  or  the  income  or  profit' of  it.  At  the  same  time,  the 
husband  was  left  free  to  deal  with  his  own  property  without 
let  or  hindrance  from  his  wife.  In  such  conditions,  it  was 
impossible  for  a  married  woman  to  contract  about  anything. 

At  the  common  law,  the  husband  by  putting  out  his  hand 
took  to  himself  the  whole  of  his  wife's  personalty  as  if  it  were 
always  his,  and  upon  his  marriage  acquired  an  estate  in  her 
lands  of  which  she  could  not  deprive  him.  She  could  not  con- 
tract about  either  personalty  or  realty  by  herself.  To  be  sure 
she  did  not  cease  to  be  her  father's  daughter,  nor  become  her 
husband's ;  but  by  a  strange  fiction  husband  and  wife  were  one 
person  and  the  husband  was  that  person.  So  that  her  incom- 
petency was  hardly  less  than  that  of  her  Roman  sister. 

The  amelioration  of  the  condition  of  married  women  began 
within  this  century.  We  need  not  trace  the  successive  steps ; 
they  have  been  very  slow  and  halting,  but  the  end  has  at  last 
been  reached.  The  act  of  1882  of  the  English  Parliament 
concluded  and  sums  up  in  sweeping  and  perspicuous  phrases  a 
long  series  of  statutes,  and  gives  the  married  woman  the  unquali- 
fied competency  of  her  spinster  sister.  The  legislatures  of 
almost,  if  not  quite  all  the  States  of  the  Union  have  passed 
acts  equally  radical.  Hereafter  the  subject  of  the  contracts 
of  married  women  may  be  stricken  out  of  our  jurisprudence, 
or  retained  as  a  curiosity  like  the  instruments  of  torture  in  the 
Tower  of  London.  Their  liberty  is  owing,  not  to  any  adven- 
titious circumstances^  nor  has  it  been  achieved  by  the  noise  of 
the  advocates  of  what  are  called  woman's  rights.  Chinese 
tomtoms,  umbrellas  and  fans  did  not  drive  back  the  trained 
Japanese   invaders.     The  right  of  contract   now  assured  to 
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married  women  is  the  end  of  a  development  of  great,  funda- 
mental, vigorous  social  principles,  a  process  very  slow  indeed 
and  painful,  but  as  certain  as  the  ripening  of  grain  for  the 
harvest.  That  principle  is  the  sanctity  of  every  human  being ; 
the  inviolable  sacredness  of  his  right  to  exercise  his  own  facul- 
ties, enjoy  his  activities,  and  use  his  own  earnings  and  posses- 
sions as  to  him  seems  good. 

The  instance  of  married  women  is  enough  to  illustrate  the 
progress  of  the  law  in  the  emancipation  of  classes  heretofore 
incompetent  to  enter  into  any  contract  whatever.  We  proceed 
to  mention  some  illustrations  of  subjects  heretofore  supposed 
not  to  be  fit  for  contracts,  but  which  have  one  by  one  been 
brought  within  their  sphere. 

From  the  earliest  times  down  to  the  twenty- seventh  year  of 
George  III,  a  great  many  acts,  more  than  I  can  count,  were 
passed  by  the  English  Parliament  fixing  the  price  of  articles 
of  food,  such  as  wheat,  barley,  bread,  wine,  oil,  honey,  butter, 
cheese,  fowl,  and  so  on,  and  prohibiting  under  severe  sanctions 
what  we  call  in  our  day,  cornering  the  market.  For  instance, 
in  the  51  Henry  III  (1260)  an  act  fixed  the  price  of  wheat, 
barley,  bread  and  wine,  and  one  clause  denounced  as  vicious 
*'  forestallers  that  buy  anything  afore  the  due  and  accustomed 
hour,  against  the  good  state  and  weal  of  the  town  and  market, 
or  that  pass  out  of  the  town  to  meet  such  things  as  come  to 
the  market,  being  out  of  the  town,  to  the  intent  that  they  may 
sell  the  same  in  the  town  more  dear  unto  regrators  that  utter 
it  more  dear  than  they  would  have  brought  it,  in  case  that  they 
have  come  to  the  town  or  market." 

In  the  time  of  Henry  III,  or  Edward  I,  or  Edward  III, 
just  when  we  do  not  know,  it  was  "  especially  commanded  on 
behalf  of  our  Lord,  the  King,  that  no  forestall er  be  suffered  to 
dwell  in  any  town,  which  is  an  open  oppressor  of  poor  people, 
and  of  all  the  commonalty,  and  an  enemy  of  the  whole  shire 
and  country ;  which  for  greediness  of  his  private  gain  doth 
prevent  others  in  buying  grain,  fish,  herring,  or  any  other 
thing  to  be  sold  coming  by  land  or  water,  oppressing  the  poor 
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and  deceiving  the  rich ;  which  carrieth  away  such  things, 
intending  to  sell  them  more  dear,  the  which  come  to  merchants 
strangers  that  bring  merchandise  offering  them  to  buy  and 
informing  them  that  their  goods  might  be  dearer  sold  than 
they  intended  to  sell,  and  an  whole  town  or  a  country  is 
deceived  by  such  craft  or  subtlety." 

Chapter  II  of  25  Henry  VIII  recited  that,  "  For  as  much 
as  dearth,  scarcity,  good  cheap  and  plenty  of  cheese,  butter,  cap- 
ons, hens,  chickens,  and  other  victuals  necessary  for  man's  sus- 
tenance happeneth,  riseth  and  chanceth  of  so  many  and  divers 
occasions,  that  it  is  very  hard  and  difficult  to  put  any  certain 
prices  to  any  such  things,  and  yet  nevertheless  the  prices  of  such 
victuals  be  many  times  enhanced  and  raised  by  the  greedy 
covetousness  and  appetites  of  the  owners  of  such  victuals  by 
occasion  of  engrossing  and  regrating  the  same  more  than  upon 
any  reasonable  or  just  ground  or  cause  to  the  great  damage 
and  impoverishing  of  the  King's  subjects,"  and  provided  that 
certain  oflScers  '*  shall  set  and  tax  reasonable  prices  of  all  such 
kinds  of  victuals  above  specified,  how  they  shall  be  sold  in 
gross  or  by  retail,  for  relief  of  the  King's  subjects  "  and  that 
"  all  fermours,  owners,  broggers,  and  all  other  victualers  what- 
soever, having  or  keeping  any  of  the  kind  of  victuals,  afore 
rehearsed  to  the  intent  to  sell,  shall  sell  the  same  to  such  of 
the  King's  subjects  as  will  buy  them,  at  such  prices  as  shall 
be  taxed  "  as  above  provided. 

So  too  the  manufacture  and  sale  of  a  great  many  articles 
was  minutely  regulated ;  among  which  were  the  stuffs  to  be 
put  in  feather  beds,  bolsters,  pillows,  quilts  and  mattresses. 
Some  of  these  acts  forbade  handicraftsmen  using  but  one 
mystery,  and  goldsmiths  making  both  white  and  gilt  vessels ; 
and  for  the  protection  of  such  as  lived  by  the  science  or  craft 
of  printing  and  binding,  fixed  the  price  of  books,  and  forbade 
their  sale  at  a  higher  price  under  penalty  of  3s.  4d.  per  book. 

They  were  bimetalists  in  those  days.  Several  acts  forbade 
the  exchange  of  coined  gold  and  coined  silver,  and  receiving 
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any  more  or  any  other  benefit  or  advantage  for  either  than 
should  be  declared  by  the  King's  proclamation. 

A  long  series  of  acts  fixed  the  wages  of  laborers.  "  The 
statute  of  laborers  "  of  23  Edward  III  (1343)  provided  that 
every  able  bodied  person  under  sixty  years  without  means 
of  livelihood  shall  be  bound  to  serve  him  that  requires  him,  or 
else  be  committed  to  jail ;  that  the  old  wages  and  no  more 
shall  be  given  to  servants,  and  that  he  who  hath  more  wages 
than  is  accustomably  given  shall  pay  the  surplus  to  the  town 
where  he  dwelleth. 

Chapter  VIII  of  13  Rich.  II  (1389)  provided  that  Justices 
of  the  Peace  in  every  county  "make  proclamation  according  to 
the  dearth  of  victuals,  how  much  every  mason,  carpenter,  tiler 
and  other  craftsmen,  workmen,  and  other  labourers  by  the  day, 
as  well  in  harvest  as  in  other  times  of  the  year,  after  their 
degree  shall  take  by  the  day  with  meat  and  drink,  or  without 
meat  and  drink.*'  It  is  curious  that  we  find  similar  legislation 
in  the  days  of  the  Roman  Empire.  In  483  the  Emperor  Zeno 
issued  to  the  prefect  of  Constantinople  an  edict  in  these  words : 
"  We  command  that  no  person  may  presume  to  exercise  any 
monopoly  of  any  kind  of  clothing,  or  of  fish,  or  of  any  other 
thing  serving  for  food,  or  for  any  other  use  whatever  its  nature 
may  be,  either  of  his  own  authority  or  under  a  restrict  of  an 
Emperor  already  procured,  or  that  may  hereafter  be  procured 
or  under  an  Imperial  decree,  or  under  a  rescript  signed  by 
Our  Majesty ;  nor  may  any  persons  combine  or  agree  in  unlaw- 
ful meetings,  that  different  kinds  of  merchandise  may  not  be  sold 
at  a  less  price  than  they  may  have  agreed  upon  among  them- 
selves. Workmen  and  contractors  for  buildings,  and  all  who 
practice  other  professions  and  contractors  for  baths  are  entirely 
prohibited  from  agreeing  together  that  no  one  may  complete  a 
work  contracted  for  by  another,  or  that  a  person  may  prevent 
one  who  has  contracted  for  a  work  from  finishing  it;  full 
liberty  is  given  to  any  one  to  finish  a  work  begun  and  aban- 
doned by  another,  without  apprehension  of  loss,  and  to 
denounce  all  acts  of  this  kind  without  fear  and  without  cost. 
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Ani  if  any  one  shall  presume  to  practice  a  monopoly,  let  his 
property  be  forfeited  and  he  himself  condemned  to  perpetual 
exile.  And  in  regard  to  the  principles  of  other  professions,  if 
they  shall  venture  in  the  future  to  fix  a  price  upon  their  mer- 
chandise, and  to  bind  themselves  by  agreements  not  to  sell  at 
a  lower  price,  let  them  be  condemned  to  pay  forty  pounds  of 
gold.  Your  court  shall  be  condemned  to  pay  fifty  pounds  of 
gold  if  it  shall  happen  through  avarice,  negligence,  or  any 
other  misconduct,  the  provisions  of  this  salutary  constitution 
for  the  prohibition  of  monopolies  and  agreements  among  the 
different  bodies  of  merchants,  shall  not  be  carried  into  efiect.'' 
The  time  at  last  came  when  Englishmen  had  outgrown  this 
tutelage.  The  acts  which  have  been  mentioned  began  in  the 
eighteenth  century  to  be  neglected,  although  they  kept  their 
places  on  the  pages  of  the  statute  books.  This  was  of  course 
most  unsatisfactory,  because  while  men  all  around  were  com- 
mitting the  acts  forbidden,  they  remained  liable  to  possible 
prosecutions  and  unexpected  penalties.  To  remedy  this  evil, 
the  71st  chapter  of  12  George  III  was  passed,  entitled  '*  An 
Act  for  Repealing  Several  Laws  Therein  Mentioned  Against 
Badgers,  Engrossers,  Forestallers  and  Regrators,  and  for 
Indemnifying  Persons  Against  Prosecutions  for  OfiFences  Com- 
mitted Against  the  said  Acts,"  reciting  that  it  had  been  found 
by  experience  that  the  restraint  laid  by  several  statutes  upon 
the  dealing  in  corn,  meal,  flour,  cattle,  and  sundry  other  sorts  of 
victuals  by  preventing  a  free  trade  in  the  said  commodities  have 
a  tendency  to  discourage  the  growth  and  to  enhance  the  price 
of  the  same,  and  repealing  eight  of  the  acts  referred  to.  This, 
however,  not  answering  the  whole  case,  in  1844  Chapter  24 
of  the  7  and  8  Vict,  was  passed,  which  was  entitled  "  An  Act 
for  Abolishing  the  OfiFences  of  Forestalling,  Regrating,  and 
Engrossing,  and  for  repealing  certain  Statutes  passed  in 
restraint  of  Trade."  This  act  recited  among  other  things, 
that  it  was  ^'expedient  such  Statutes  and  as  well  as  cer- 
tain other  statutes  made  in  hindrance  and  restraint  of  trade 
be  repealed,"   and   provided   that  ''The  several   offences  of 
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Badgering,  Engrossing,  Forestalling,  and  Regrating  be  utterly- 
taken  away  and  abolished,'*  and  repealed  by  name  and  title 
21  acts  of  the  English,  9  of  the  Scotch  and  10  of  the  Irish 
Parliaments.  This,  however,  does  not  express  the  whole  case. 
The  whole  policy  of  the  United  Kingdom  has  been  reversed, 
as  well  by  custom  and  judicial  decision  as  by  statutes  of 
repeal.  Formerly  it  was  supposed  that  the  citizen  could  not 
take  care  of  himself,  and  the  government  was  a  nurse  for  all 
her  children.  Now  just  as  far  as  is  consistent  with  the 
public  welfare,  everybody  is  left  altogether  alone.  A  very 
great  judge,  Sir  George  Jessell,  has  said  that  "  If  there  is  one- 
thing  more  than  any  other  that  public  policy  requires,  it  is 
that  men  of  full  age  and  competent  understanding  shall  have 
the  utmost  liberty  of  contract,  and  that  their  contracts  when 
entered  into  freely  and  voluntarily  shall  be  sacred,  and  shall 
be  enforced  by  courts  of  justice."  This  is  a  revolution  as 
momentous  and  radical  as  any  in  English  history ;  it  has  not 
been  violent,  to  be  sure,  no  King  Charles'  head  has  fallen, 
no  minister's  body  has  been  tramped  upon,  but  the  regicides 
wrought  no  mightier  change. 

Our  juridical  history  presents  no  such  contrasts.  The  Colo- 
nial Legislatures  sometimes  passed  acts  about  very  trivial 
things.  They  sometimes  attempted  to  regulate  prices  and 
industries,  just  as  they  did  dress  and  manners,  but  such  acts 
were  exceptional  and  of  limited  operation  in  point  of  time. 
From  the  first  the  general  policy  was  in  favor  of  the  individual 
citizen  and  his  freedom  to  follow  his  own  ways  in  all  industrial 
ventures.  Of  course  the  progress  has  not  been  on  straight 
lines ;  it  has  turned  this  way  and  that,  and  sometimes  has 
receded ;  but  that  is  true  of  every  social  movement  forward ; 
it  is  true  of  the  stars  in  their  revolutions.  In  our  own  days 
statutes  have  been  passed  which  have  usurped  a  man's  right  to 
his  own,  and  made  contracts  for  him  which  he  would  not  make 
for  himself.  Those  against  oleomargarine  are  an  example; 
most  of  them,  however,  are  directed  against  d.eceptions,  ta 
which  the  public  is  exposed  by  the  resemblance  of  this  article 
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to  butter  made  from  cows'  milk.  When  that  is  their  object 
they  do  not  run  against  the  general  policy.  Some,  however, 
have  been  enacted  for  the  purpose  of  suppressing  the  manufac- 
ture and  sale  of  this  perfectly  wholesome  article  of  food  in  the 
interest  of  a  particular  class  and  industry.  With  only  two  or 
three  exceptions,  they  have  been  disapproved  by  the  courts  as 
beyond  the  competency  of  the  Legislature.  Acts  much  like 
the  statute  of  laborers  of  Edward  III  and  Richard  II  have 
also  been  passed,  requiring  the  payment  of  wages  within  short 
periods  of  time,  and  forbidding  their  payment  in  store  orders  ; 
and  others  have  limited  the  hours  of  work  in  a  day  or 
a  week.  Most  of  them  have  also  been  annulled  by  the 
courts  on  the  same  ground.  In  some  of  the  judgments  the 
most  emphatic  and  broad  language  has  been  made  use  of  in 
vindicating  the  constitutional  rights  of  every  man  to  exercise 
his  faculties,  employ  his  labor  and  reap  the  rewards  of  it  as  to 
him  seemed  good.  Some  people  see  in  these  exceptional 
statues  a  consistent  tendency  to  extend  the  interference  of 
officialism  and  to  exercise  the  powers  of  government  to  the 
subversion  of  individual  rights;  but  wider  observations  and 
appreciation  of  the  fundamental  principle  of  modern  social 
organization  certainly  in  the  long  run  will  prevail  and  correct 
all  these  aberrations. 

This  is  not  a  sentiment  or  an  opinion  to  change  with  the 
changing  times,  nor  a  statute  to  be  repealed,  nor  a  judicial 
declaration  to  be  reversed.  It  is  vastly  m'ore  than  all  these 
put  together.  It  is  recorded  in  the  muniments  of  American 
freedom.  It  has  expression  in  the  venerable  writings  of  the 
fathers  of  the  Republic,  and  is  written  in  the  Constitutions 
from  which  it  can  never  be  removed  so  long  as  our  institutions 
stand.  It  always  had  its  place  in  the  bill  of  rights  of  the 
States.  The  first  Constitution  of  Virginia  declared  that  all 
men  have  certain  inherent  rights  of  which  they  cannot  be 
deprived ;  namely,  "  the  enjoyment  of  life  and  liberty,  with 
the  means  of  acquiring  and  possessing  property,  and  pursuing 
and  obtaining  happiness  and  safety."     The  Massachusetts  bill 
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of  rights,  the  work  of  John  Adams,  declared  that  '*  all  men 
have  certain  natural,  essential  and  inalienable  rights,  among 
which  may  be  reckoned  the  right  of  enjoying  and  defending 
their  rights  and  liberties ;  in  fine,  that  of  seeking  and  obtain- 
ing their  safety  and  happiness.*' 

I  doubt  if  there  is  a  single  State  Constitution  which  in  one 
form  of  expression  or  another  has  not  provided  for  the  protec- 
tion of  the  citizen  against  the  appropriation  of  his  property  by 
the  State.  The  clause  against  depriving  him  of  his  life,  liberty 
or  property,  without  due  process  of  law,  translated  out  of 
Magna  Gharta,  supplemented  by  another  against  taking  his 
property  for  public  use  without  just  compensation,  have  taken 
on  a  new  meaning,  which  is  alien  to  all  theories  of  sovereignty 
in  the  former  days.  For  almost  a  century,  however,  these 
clauses  or  others  to  the  same  effect  were  rarely  invoked  in 
behalf  of  the  larger  freedom  of  which  we  are  speaking.  When 
at  last  the  federal  power  was  consolidated  by  the  amendments 
to  the  Constitution  of  the  United  States,  adopted  since  the 
Civil  War,  a  quickened  insight  perceived  within  their  circum- 
scription the  enjoyment  of  the  right  of  contract  as  part  of  that 
liberty  which  is  guaranteed  by  the  fundamental  law.  Much 
has  always  been  made  by  our  people  of  modes  of  political 
activities,  universal  suffrage,  popular  elections,  rotation  in 
oflSce,  and  so  on,  but  such  devices  do  not  satisfy  the  American 
idea  of  liberty.  It  has  been  reserved  for  our  generation  to 
realize  in  our  revised  Magna  Charta  the  rights,  capacities  and 
faculties  of  the  individual  to  acquire,  have,  enjoy  and  dis- 
pose of  his  property  and  the  profits  of  his  labors,  in  such 
wise  as  to  him  seemed  most  conducive  to  his  happiness  and 
welfare.  Mr.  Justice  Field  well  said  in  one  of  his  powerful 
Kiissents  that  the  American  idea  of  liberty  is  "  freedom  to  go 
where  one  may  choose,  and  to  act  in  such  manner  not  incon- 
sistent with  the  equal  rights  of  others,  as  his  judgment  may 
-dictate,  for  the  promotion  of  his  happiness,  that  is,  to  pursue 
«uoh  callings  and  avocations  as  may  be  most  suitable  to  the 
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development  of   his  capacities,  and  give  them  their  highest 
enjoyment." 

The  most  beautiful  illustration  of  the  progress  of  the  law  is 
the  history  of  the  doctrine  of  contracts  in  restraint  of  trade. 
In  1415  an  English  Judge,  with  an  expletive  the  use  of  which 
is  not  thought  judicial  or  decorous  nowadays,  held  void  the 
contract  of  a  dyer  not  to  use  the  art  of  his  craft  in  the  city 
where  he  lived  for  six  months.  That  was  the  law  all  along 
during  those  rude  times.  In  1711  another  English  Judge  held 
valid  the  contract  of  a  baker  not  to  exercise  his  trade  in  the 
parish  where  he  lived  for  three  years ;  taking  pains,  however, 
to  say  that  a  contract  was  void  which  had  not  such  limits  of 
both  time  and  territory,  and  that  the  presumptions  were 
against  all  contracts  in  restraint  of  trade.  That  was  the  law 
for  more  than  a  century.  In  1853  the  Queen's  Bench  held  a 
contract  good  and  enforced  it  not  to  carry  on  the  trade  of  a 
canvassing  publisher  in  London,  or  within  150  miles  of  the 
General  Post  Office  or  in  Edinburg  or  Dublin  or  within  50 
miles  of  those  cities.  Those  limits  are  so  wide  as  to  be  no 
limits  at  all.  In  our  day,  a  contract  has  been  enforced  not  to 
carry  on  a  business  in  the  United  Kingdom.  The  settled 
doctrine  now  is  that  the  presumption  in  respect  of  the  validity 
of  such  contracts  is  in  favor  of  and  not  against  it. 

In  our  country  the  English  doctrine  of  200  years  ago  waa 
long  and  vigorously  maintained.  Its  amelioration  at  last 
began.  At  first  contracts  not  to  ply  a  trade  in  a  State  were 
supported ;  then  contracts  not  to  ply  a  trade  in  several  States 
were  enforced ;  and  lately  a  contract  not  to  ply  a  trade  in  all 
the  States  but  two,  which  were  so  remote  as  not  to  count,  has 
been  sustained.  To-day  the  better  opinion  is  that  the  true  test 
of  the  validity  of  a  contract  in  restraint  of  trade  is  not  the 
extent  of  the  territory  from  which  the  party  excludes  himself, 
nor  the  duration  of  time  during  which  he  suspends  his  right  to 
labor,  biit  the  reasonableness  of  the  covenant ;  if  made  in  aid 
of  a  sale  of  a  business  or  a  property,  it  is  good  and  will  be 
enforced.     If  this  is  not  the  doctrine  in  all  of  our  Courts  at 
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this  time,  it  must  very  soon  be  accepted.  Then  little  will 
remain  of  this  old  doctrine  of  contracts  in  restraint  of  trade. 

The  modern  doctrine  has  lately  been  put  to  a  severe  test. 
Combinations  which  have  taken  to  themselves  the  inapt  name 
of  trusts  have  been  formed  of  such  gigantic  proportions  as  to 
excite  popular  apprehension  on  both  industrial  and  political 
grounds.  There  has  not  been  patience  to  wait  for  the  inherent 
infirmity  of  trusts  to  work  their  own  ruin ;  an  infirmity  great- 
est in  those  most  vigorous  and  powerful.  Men  have  rushed  to 
the  legislatures  to  suppress  them.  Acts  for  that  purpose  have 
been  assailed  and  defended  in  the  Courts.  To  the  discussion 
a  vigor  of  reasoning  and  wealth  of  learning  have  been  brought 
unsurpassed  in  the  annals  of  forensic  debate.  On  the  one  side, 
the  maxim  that  '^ competition  is  the  life  of  trade''  and  others 
like  it  have  been  invoked,  in  order  to  support  the  pretense  that 
public  interests  are  involved,  and  that  rigorous  measures  are 
justified  against-  these  combinations  because  they  seek  to  stifle 
competition.  On  the  other  side,  freedom  of  contract  and  the 
benefits  which  flow  from  it  have  been  exploited.  When  the 
judgments  have  proceeded  strictly  upon  those  contentions 
they  have  generally  been  against  the  validity  of  these  acts. 
There  are  several  classes  of  cases  in  which  industrial  combina- 
tions have  been  found  to  be  vicious  on  other  grounds ;  one 
where  the  parties  are  corporations  and  the  contracts  were 
beyond  their  corporate  competency ;  another  where  one  party 
retaining  the  ownership  and  control  of  his  manufactory  agreed 
to  sell  a  part  of  its  product  to  the  other  party  and  not  sell  the 
surplus  to  others,  on  the  ground  that  the  stipulation  was 
without  consideration ;  a  third  where  the  contract  works  a 
direct  and  palpable  injury  to  the  public,  as  where  the  subject 
of  the  contract  is  an  article  of  prime  necessity  and  the  object 
is  to  collect  the  whole  supply  in  a  few  hands  in  order  to  raise 
the  price.  It  is  easy  to  see  that  these  judgments  against 
trusts  are  not  within  this  inquiry. 

But  where  a  party  transfers  his  manufactory  dispossessing 
himself  of  all  ownership  and  control  of  it,  or  agrees  not  to 
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sell  at  less  than  an  agreed  price  property  in  which  all  the 
parties  to  the  combination  deal,  but  does  not  stipulate  to  sell  or 
manufacture  more  than  a  certain  quantity,  the  agreements  are 
not  illegal.  The  object  of  the  parties  may  be  to  unite 
together  in  one  interest  ever  so  many  persons  and  ever  so 
much  capital  to  promote  their  selfish  interests  by  establishing 
a  monopoly,  so  as  to  restrain  trade,  reduce  production  and 
enhance  prices,  and  yet  they  do  not  bring  themselves  within 
the  inhibition  of  law  nor  even  the  aversion  of  good  men. 
One  or  two  cases  may  be  mentioned  for  the  sake  of  illustration. 

A  number  of  ship  owners,  running  regular  lines  of  steamers 
carrying  tea  from  certain  Chinese  ports,  united  for  the  purpose 
of  keeping  the  business  in  their  own  hands,  and  driving  others 
out  of  it,  and  sought  to  effect  their  purpose  by  giving  rebates 
to  such  shippers  only  as  gave  them  all  their  business.  Others 
in  the  same  trade  who  were  prejudiced  or  thought  themselves 
prejudiced  by  this  combination,  brought  suit  against  the 
association  in  the  Queen's  Bench  for  an  injunction  against 
carrying  the  plan  into  execution,  on  the  ground  that  it  tended 
to  a  monopoly  and  the  suppression  of  competition.  Throughout 
a  protracted  litigation,  which  was  ended  only  by  a  judgment  of 
the  House  of  Lords,  our  principal  guest  to-day.  Lord  Russell, 
led  the  defense.  Several  opinions  were  delivered  by  the 
judges;  but  all  agreed  upon  this  proposition:  that  "every 
person  has  a  right,  under  the  law,  as  between  him  and  his  fel- 
low subjects,  to  full  freedom  in  disposing  of  his  own  labor,  or 
his  own  capital,  according  to  his  own  will." 

Lord  Justice  Bowen  who  delivered  the  leading  and  prevail- 
ing opinion  in  the  Court  of  Appeals,  said :  "  ft  is  perfectly 
legitimate,  as  it  seems  to  me,  to  combine  capital  for  all  the  mere 
purposes  of  trade  for  which  capital  may,  apart  from  combina- 
tion, be  legimately  used  in  trade ;  to  limit  combinations  in 
capital  when  used  for  purposes  of  competition  in  the  manner 
proposed  by  the  argument  of  the  plaintiff  would  in  the  present 
day  be  impossible — would  be  only  another  method  of  attempt- 
ing to  set  boundaries  to  tides." 


304    THE  DEVELOPMENT  OF  THE  LAW  OF  CONTRACTS. 

The  Master  of  the  Rolls  who  dissented  placed  his  opinion 
upon  the  special  circumstances  of  the  case,  thinking  that  the 
combination  complained  of  was  a  contrivance  to  maliciously 
injure  the  plaintiffs. 

Another  case  was  a  bill  filed,  under  the  anti-trust  act  of 
Congress,  by  the  United  States  against  certain  railroad  com- 
panies which  were  operating  lines  west  of  the  Missouri  River 
to  avoid  a  contract  between  them  for  the  purpose  of  establish- 
ing and  maintaining  rates  on  freight  traffic  at  competitive 
points.  The  Court  of  Appeals  for  the  Eighth  Circuit  affirmed 
the  judgment  of  the  Circuit  Court,  dismissing  the  bill.  The 
exhaustive  opinion  which  prevailed  in  the  court  left  little  to  be 
said  upon  the  subjects  with  which  it,  dealt.  The  learned  judge 
who  pronounced  it  saw  in  the  fact  that  "  persons  engaged  in 
many  other  callings  and  avocations  are  in  the  habit  of  meeting 
at  intervals  as  associations  for  the  purpose  of  cultivating  more 
friendly  relations  and  establishing  regulations  conducive  to  the 
general  welfare  of  the  trade"  difficulty  in  discovering  just 
grounds  upon  which  *'  railway  companies  can  be  denied  the 
right  of  forming  associations  for  the  purpose  of  friendly  con- 
ference and  to  formulate  rules  and  regulations  to  govern  rail- 
way traffic.*'  And  he  said  that  "  the  fact  that  the  business  of 
railway  companies  is  irreprievably  interwoven,  that  they  inter- 
change cars  and  traffic,  that  they  act  as  agents  for  each  other 
in  the  delivery  and  receipt  of  freight  and  in  paying  and  collect- 
ing freight  charges,  and  that  commodities  received  for  trans- 
portation generally  pass  through  the  hands  of  several  carriers 
renders  it  of  vital  importance  to  the  public,  that  uniform  rules 
and  regulations  governing  railway  traffic  should  be  framed  by 
those  who  have  a  practical  acquaintance  with  the  subject ;" 
and  he  further  stated  in  the  strongest  language  that  freedom 
of  contract  is  as  essential  to  commerce  as  freedom  of  competi- 
tion ;  and  that  as  the  terms  of  the  contract  in  judgment  left 
room  for  the  play  of  all  the  healthy  forces  of  competition,  it 
was  not  liable  to  objection. 
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Another  case  of  precisely  the  same  cl^aracter,  yf&s  brought 
in  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  by  the  United  States  against  an  associa- 
tion of  railroad  companies  formed  for  the  purpose  of  regulating 
rates  to  be  charged  by  its  members  for  the  transportation  of 
freight.  After  elaborate  argument  and  mature  consideration, 
the  bill  was  dismissed.  In  these  two  cases  transcendant  inter- 
ests and  principles  of  the  utmost  reach  and  importance  were 
involved.  They  are  interesting  in  this  connection  because  the 
contracts  not  only  established  combinations  for  the  purpose  of 
restricting  trade,  but  were  between  parties  engaged  in  a  public 
service  and  were  therefore  much  more  than  private  parties 
proper  subjects  of  public  control. 

There  is  another  illustration  of  the  natural  law  of  which  we 
have  been  speaking,  under  the  operation  of  which  one  subject 
and  another,  at  one  time  supposed  to  be  unfit  for  contracts 
because  public  interests  were  involved,  have  been  given  up  by 
the  State  to  individual  competency  and  freedom.  It* is  legisla- 
tion in  respect  of  charges  for  transportation  by  rail  of  persons 
and  goods.  It  is  the  more  interesting  for  two  reasons.  In  the 
first  place,  the  process  has  not  reached  an  end  but  is  still  going 
on.  Some  principles  have  been  definitively  settled  but  others 
remain  for  determination.  It  is  always  interesting  to  trace 
the  historical  development  of  any  legal  doctrine,  but  it  is  even 
more  interesting  to  see  whither  what  has  been  established  leads. 
In  the  second  place,  the  illustration  presents  to  view  the  two 
forces  standing  face  to  face ;  one  the  government  exercising 
one  of  its  legitimate  powers,  and  the  other  the  carrier  claiming 
the  right  to  make  his  own  contracts.  Where  freedom  of  con- 
tract has  won  its  way,  if  not  fully  at  least  partially,  against  a 
legitimate  power  of  the  State,  the  contention  is  advanced  far 
beyond  the  point  reached  when  the  sovereignty  is  not  involved. 
That  is,  I  think,  the  case  with  the  history  of  the  question  of 
railway  rates. 

It  is  worth  while  to  ascertain  the  reason  which  justifies  the 
exercise  of  legislative  power  to  fix  the  charges  of  the  carrier 
20 
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by  rail.  Several  have  been  assigned.  One  is  that  railroads 
are  built  and  worked  by  corporations ;  which,  it  is  said,  as 
creatures  of  the  State  must  be  subject  to  its  regulation.  But 
the  fact  that  railroads  are  built  and  worked  by  corporations  is 
a  mere  incident.  A  single  man  or  a  few  men  associated  as 
partners,  if  authorized  by  law  to  do  so,  are  equally  competent 
to  build  and  work  a  railroad.  It  is  less  convenient  for  them  to 
do  so  as  individuals,  partly  because  a  small  number  of  men  do 
not  have  or  are  not  willing  to  put  at  risk  the  great  sums  which 
such  enterprises  call  for ;  and  they  seek  to  divide  its  hazards 
with  many  others.  And  there  is  another  reason  ;  the  adminis- 
tration of  large  properties  in  the  hands  of  a  great  many  owners 
is  hardly  possible  except  under  corporate  forms.  This  is 
merely  a  question  of  convenience ;  it  is  very  different  from 
the  regulation  of  the  works  after  they  are  constructed. 

This  power  has  also  been  justified  by  the  fact  that  the  car- 
riers are  vested  with  certain  of  the  sovereign  powers  of  the 
State,  the  -grant  of  which  they  are  incompetent  to  take  except 
in  the  character  of  public  political  bodies.  One  of  the  powers 
of  the  companies  on  account  of  which  this  claim  is  made  is 
that  of  eminent  domain.  But  this  too  is  a  mere  incident ;  for 
a  company  may  build  a  road  without  the  grant  of  this  power, 
and  without  exercising  it  even  when  granted.  It  may  buy  or 
otherwise  acquire  all  the  land  it  may  need  for  right  of  way 
and  other  necessary  purposes.  If  it  do  so,  it  must  be  as  much 
under  public  control,  as  if  it  have  the  power  of  condemnation 
of  private  property  and  see  fit  to  exercise  it. 

But  there  is  more  reason  for  saying  that  the  legislative 
power  in  question  is  justified  by  the  delegation  by  the  State  of 
its  duty  to  build  and  maintain  public  highways.  The  fact 
cannot  be  questioned  ;  it  is  certainly  a  primary  function  of  the 
State  and  its  imperative  duty  to  provide  means  for  the  inter- 
course of  its  citizens  with  each  other  for  the  purpose  of  society 
and  trade.  It  is  not  possible  to  conceive  of  an  industrial 
political  State  which  fails  at  this  point.  It  has  also  been  said 
that  railroads  are  improved  highways  and  must  be  built  by  the 
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State  or  by  those  whom  it  may  employ ;  and  that  without  a 
delegation  of  this  function  no  one  can  construct  or  operate 
them.  The  English  statutes  provide  for  the  running  of  the 
engines  and  carriages  of  any  parties  on  the  rails.  The  char- 
ters of  the  early  companies  in  this  country  contain  clauses  to 
the  same  effect.  The  constitutions  of  many  States  and  the 
Courts  in  several  judgments  have  declared  that  railroads  are 
public  highways.  It  has  also  been  said  that  the  State  as  the 
principal  must  retain  over  the  carriers  as  its  agents,  a  power 
of  regulation  and  control  in  order  to  make  sure  that  the  duty 
primarily  resting  upon  it  is  discharged. 

This  legislative  power  to  fix  railroad  rates  has  been  justified 
because  of  the  character  of  the  companies  as  common  carriers. 
It  is  said  that  as  such  they  have  assumed  public  functions  and 
duties  and  bear  a  public  character.  They  are  bound  to  operate 
thf^iv  roads,  and  in  doing  so  to  serve  all  who  call  for  their 
services,  and  to  afford  to  them  equal  advantages  and  facilities 
as  t/)  rates,  time  and  transportation,  without  any  discrimination 
of  any  kind  in  favor  of  one  party  or  his  business  or  adverse  to 
any  other  party  or  his  business ;  and  they  must  render  this 
service  for  reasonable  compensation.  From  these  facts  the 
deduction  is  that  they  must  submit  to  public  control  and  can- 
not complain  of  legislation  fairly  directed  to  that  end.  It  is 
an  interesting  fact  that  neither  in  England  nor  in  this  country 
have  charges  of  common  carriers,  not  by  rail,  in  modern  times 
been  dealt  with  by  statute.  In  1691  Parliment  passed  an  act 
regulating  the  charges  of  waggoners,  but  repealed  it  in  1787  ; 
just  as  were  the  acts  already  mentioned  about  wages  of  labor, 
prices  of  food  and  manufacture  and  sale  of  many  articles.  The 
changes  in  social  conditions  which  were  stated  in  the  repeals 
of  the  latter  acts  to  justify  them,  equally  called  for  the  repeal 
of  that  fixing  the  charges  of  waggoners.  But  in  behalf  of 
the  legislative  power,  the  sources  of  which  we  are  seeking, 
it  may  be  fairly  claimed  that  even  if  it  has  not  recently 
been  exercised  in  respect  of  carriers  generally,  it  has  been 
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all  the  time  existent  and  that  the  special  character  of  rail- 
road companies  call  for  its  exercise. 

The  sources  of  the  legislative  power  to  regulate  railroads 
indicate  the  nature  and  measure  of  that  power,  when  exercised 
in  prescribing  rates  of  charge  for  the  carriage  of  persons  and 
goods.  When  the  State  declines  to  build  and  operate  these 
improved  highways  and  devolves  its  duty  in  that  behalf  upon 
a  citizen  or  an  association  of  citizens,  it  is  fairly  implied, 
indeed  it  is  necessarily  implied  that  its  agent  shall  receive 
reward  for  his  service.  ,  And  when  a  citizen  or  an  association 
of  citizens  assume  the  character,  duties  and  responsibilities 
of  common  carriers  the  right  to  reasonable  compensation  is 
correlative. 

We  have  now  to  trace  the  history  of  legislative  provisions 
and  judicial  decisions  on  this  subject.  Until  twenty-five  or 
thirty  years  ago,  the  legislative  power  to  fix  railroad  charges 
was  not  exercised;  or  if  it  was  exercised,  it  was  in  an 
ineffective  way,  so  as  not  to  challenge  resistance  or  attention. 
They  were  left,  together  with  those  of  all  other  carriers,  to  be 
adjudged  reasonable  or  extortionate  by  the  courts.  At  last 
the  power  was  asserted  and  statutes  were  enacted  for  its 
ruthless  exercise.  We  are  not  concerned  with  the  reasons 
which  brought  it  into  view  and  activity.  There  is  no  time  to 
recount  them.  The  validity  of  these  statutes  was  immedi- 
ately challenged  in  the  courts  and  sustained  by  many  con- 
sistent judgments.  The  declaration  by  the  judges  was 
radical  and  unqualified,  that  if  the  legislature  reduced  rates 
below  what  were  fair  and  reasonable,  the  courts  were  powerless 
to  correct  the  injustice,  and  the  only  remedy  was  an  appeal  to 
the  people  at  the  polls.  There  seemed  to  be  a  certain  grim 
humor  in  commending  the  companies  to  that  tribunal,  which 
through  their  representatives,  had  only  a  little  time  before 
established  the  rates  which  were  complained  of.  That  remained 
the  doctrine  for  a  long  time.  The  contention  was  renewed 
in  case  after  case,  but  the  hard  struggle  only  resulted  in 
the  affirmation  of  the  opinion.     After  ten  years,  in   answer 
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to  the  contention  repeatedly  and  strongly  pressed,  that  the 
doctrine,  if  carried  to  its  logical  conclusion,  supported  legisla- 
tion which  infringed  the  clauses  of  the  constitution  by  which 
property  is  protected,  the  concession  in  an  opinion,  still 
against  the  companies,  was  thrown  out  that  ^^  the  power  to 
regulate  is  not  a  power  to  destroy,  and  limitation  is  not  the 
equivalent  of  confiscation.  Under  pretense  of  regulating  fares 
and  freight,  the  State  cannot  require  a  railroad  corporation  to 
carry  persons  or  property  without  reward,  neither  can  it  do 
that  which  in  law  amounts  to  a  taking  of  private  property  for 
public  use  without  just  compensation  or  without  due  process 
of  law." 

This  was  shortly  afterwards  followed  by  a  statement  of  the 
circumstances  under  which  the  doctrine  was  laid  down,  that  the 
question  was  legislative  and  could  not  be  considered  by  the 
courts.  The  statement  was  the  more  impressive  because  it 
came  from  a  judge  of  very  great  eminence,  who  had  partici- 
pated in  the  former  judgments.  Its  effect  was  to  impair 
confidence  in  that  doctrine.  But  this  qualification  was  without 
practical  results.  The  judges  called  for  exact  and  positive  proof 
that  the  statutory  rates  which  were  complained  of  were  not 
<;ompen8atory,  and  were  diligent  in  seeking  points  in  which 
the  evidence  adduced  to  that  end  was  insufiicient.  At  last  the 
-question  was  presented  in  such  a  way  as  to  compel  an  answer. 
The  act  upon  which  it  arose  created  a  commission  and  clothed 
it  with  power  to  fix  rates,  which  in  contemplation  of  law 
were  reasonable,  so  that  there  was  no  room  for  judicial 
inquiry  into  them.  The  judgment  was,  that  the  act  conflicted 
with  the  Constitution  of  the  United  States,  because  '^it 
deprives  the  company  of  its  right  to  a  judicial  investigation, 
by  due  process  of  law,  under  the  forms  and  with  the  machin- 
ery provided  by  the  wisdom  of  successive  ages  for  the  inves- 
tigation judicially  of  the  truth  of  a  matter  in  controversy, 
and  substitutes  therefor,  as  an  absolute  finality,  the  action  of 
a  railroad  commission  which,  in  view  of  the  powers  conceded 
to  it  by  the  State  court,  cannot  be  regarded  as  clothed  with 
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judicial  functions  or  possessing  the  machinery  of  a  court  of 
justice."  The  question  has  been  presented  in  several  subse- 
quent cases.  There  are  possibly  some  inconsistences  in  the 
judgments ;  but  at  this  day  it  may  be  taken  as  settled  that  in 
the  first  instance,  to  frame  a  tariff  of  rates  or  to  fix  any 
rate,  is  not  within  the  judicial  function,  but  primarily  is  legis- 
lative ;  that  when  rates  have  been  established  by  the  legisla- 
ture, the  appeal  is  not  to  the  people  at  the  polls,  but  may 
properly  be  made  to  the  courts ;  in  which  case  the  duty  is 
devolved  upon  them  of  examining  the  rates,  ascertaining 
whether  they  are  just  and  reasonable  or  not,  and  declaring 
the  acts  establishing  them  valid  or  invalid. 

While  these  questions  were  occupying  the  attention  of  the 
courts,  forums  of  another  character  were  being  agitated  by  the 
same  contentions.  Representatives  of  the  people,  in  constitu- 
tional conventions  and  legislatures,  were  laboriously  working 
out  the  same  results.  Congress  had  in  the  early  days  regulated 
coastwise,  lake  and  river  traffic  in  various  minute  and  care- 
fully-framed statutes,  but  had  never  approached  the  subject  of 
rates.  They  were  left  to  the  rule  of  the  common  law  that  the 
carrier  should  not  exact  unreasonable  or  extortionate  charges 
and  should  serve  all  who  came  to  him  alike.  Congress  had 
exerted  its  power  to  regulate  commerce  between  the  states  in 
various  acts — some  relating  to  the  telegraph,  some  to  bridges 
over  navigable  streams,  and  some  to  railroad  connections: 
none  of  which,  however,  call  for  notice  here.  No  attempt 
was  made  to  give  effect  to  the  commerce  clause  of  the  Consti- 
tution, as  far  as  the  interstate  railroads  were  concerned,  until 
1887.  In  that  year  the  act  known  ss  the  Interstate  Commerce 
Law  was  passed.  This  act  does  little  more  than  import  into 
the  federal  jurisprudence  the  familiar  principles  of  the  common> 
law.  It  denounces  extortion  and  discriminations,  and  that  is^ 
about  all.  Whatever  may  seem  to  go  farther  simply  aids  the 
clauses  against  those  two  classes  of  crime.  It  is  a  circumstance 
of  great  interest,  that  when  Congress,  with  as  extensive  power 
over  interstate  rates  as  any  state  legislature  has  over  domestic 
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rates,  came  to  deal  with  the  subject,  it  did  not  attempt  or 
authorize  the  commission  to  define  reasonable  charges,  but  left 
them  to  judicial  determination.  So  much  for  Congress.  Pass 
now  to  the  state  authorities.  The  constitutions  of  the  states 
grant  to  their  legislatures  plenary  power  to  make  laws  which 
includes  statutes  fixing  railroad  rates :  no  provision  is  necessary 
to  clothe  those  bodies  with  this  special  power.  But  many  state 
constitutions  framed  of  late  years  contain  special  clauses  on  the 
subject.  They  enjoin  the  duty  of  enacting  statutes  against 
extortion  on  the  part  of  the  railway  and  other  carriers.  As 
has  been  said,  it  was  not  necessary  to  expressly  confer  the 
power  to  pass  such  acts :  the  object  of  inserting  it  in  the  con- 
stitutions was  to  enforce. upon  the  legislature  the  duty  of  doing 
so,  in  order  to  make  quite  sure  of  protection  of  the  public 
interests.  They  also  authorize  the  legislatures  to  *^  pass  acts 
fixing  reasonable  maximum  rates  of  charge  for  the  transporta- 
tion by  rail  of  persons  and  property."  This  clause  prescribes 
the  rule  which  must  govern  the  legislature  when  it  assumes  to 
regulate  rates  and  operates  to  restrain  its  otherwise  plenary 
power.  Under  it  only  reasonable  maximum  rates  are  within 
the  legislative  competency.  Many  legislatures  whose  compe- 
tency is  not  thus  defined  have  passed  acts,  which  generally  pro- 
vide that  rates  shall  be  reasonable,  or  prescribe  specific  rates,  at 
the  same  time  declaring  them  to  be  reasonable.  The  theory  of  all 
such  legislation  is,  that  rates,  whether  fixed  by  the  companies 
or  by  the  legislatures  acting  directly  or  through  a  commission, 
should  be  reasonable  in  behalf  both  of  the  public  and  of  the 
companies.  In  the  exceptional  cases  where  there  is  injustice, 
the  pretence  of  reasonableness  is  made  which  is  a  distinct 
admission  of  the  just  measure  of  the  rates.  It  may  therefore 
be  said  that  according  to  the  rule  which,  by  the  course  ot 
legislation,  has  been  established,  statutory  rates  must  be  reason- 
able, just  as  on  the  other  hand  rates  established  by  the  com- 
panies must  not  be  extortionate. 

But  what  is  the  true  measure  of  reasonableness  has  not  been 
determined.     One  test  is  insisted  upon  by  people  who  look  at 
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the  question  on  the  side  of  the  carrier  and  another  by  those . 
who  look  at  it  on  the  side  of  those  who  employ  the  carrier. 
The  courts  have  been  reluctant  to  venture  an  answer,  pre- 
ferring to  follow  the  process  of  inclusion  and  exclusion  by 
which  they  are  accustomed  to  reach  a  solution  of  such 
questions. 

It  is  worth  while  to  take  a  few  moments  to  state  how  a 
tariff  is  framed.  People  who  know  nothing  of  the  matter  and 
do  not  think  of  it,  assume  that  railroad  rates  are  fixed  by  the 
agent  arbitrarily  and  without  any  regard  for  the  public ;  as  the 
saying  is,  ^'to  get  all  the  traffic  will  bear.''  They  see  a 
farmer  bring  a  load  of  corn  to  the  station  to  send  it  to  a 
distant  market ;  they  hear  him  ask  what  it  will  cost  to  do  so, 
and  the  agent  quote  the  rate  from  the  tariff  sheet.  If  the 
farmer  remonstrates  because  the  rate  is  excessive,  the  short 
answer  is  that  no  reduction  is  possible.  Instantly  the  infer- 
ence is  that  it  is  a  case  of  your  money  or  your  life.  Nothing 
is  further  from  the  fact.  The  tariff  is  not  the  work  of  those 
who  frame  it  at  all ;  they  make  the  calculations  and  put  the 
figures  together  and  compile  the  table ;  that  is  all  they  do. 
No  agent  ever  did  or  ever  could  make  a  tariff.  All  he  can 
do  is  to  register  the  result  of  forces  over  which  he  has  no 
possible  control.  This  may  be  seen  by  tracing  the  course  of 
the  business  of  projecting,  building  and  operating  a  railroad. 
A  party  who  proposes  to  build  a  road  must  consider  many 
questions :  mainly,  whether  the  cost  of  construction  and  the 
amount  of  business  to  be  done  justify  the  enterprise.  A 
mistake  here  will  be  fatal.  If  the  country  to  be  traversed 
supplies  building  material  in  abundance  at  cheap  prices  and 
labor  content  with  low  wages,  and  if  it  will  furnish  a  fair 
volume  of  business  without  competition  by  water  or  other 
rails,  the  venture  is  likely  to  be  successful.  But  if,  on  the 
other  hand,  iron,  ties  and  other  material  must  be  brought  from 
a  distance  at  great  expense  and  the  wages  of  labor  are  high,  or 
if  the  country  will  furnish  little  business,  either  because  it  is 
without  resources,  or  because  sea,  river,  canals  or  other  roads 
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-afford  all  the  facilities  which  the  business  of  the  country 
requires,  the  venture  will  be  a  failure.  Such  an  enterprise, 
just  as  much  as  any  other,  must  depend  on  its  own  merits  for 
success.  No  human  power  in  the  world  can  help  it  if  natu- 
rally infirm,  any  more  than  it  can  make  the  man  see  who  is 
born  blind.  When  the  road  is  built  other  vital  questions  arise 
when  rates  are  adopted.  If  there  are  no  other  methods  of 
transportation,  the  rates  must  be  fixed  by  many  considerations. 
The  risk  of  the  enterprise  has  been  taken  and  the  road  built ; 
the  embankments,  rails  and  other  works  cannot  be  removed ; 
the  road  is  there  to  stay  and  must  be  operated  whether  any 
return  on  the  investment  is  secured  or  not.  Even  a  loss  must 
be  borne  for  a  time  in  the  hope  that  business  will  be  developed, 
and  that  in  the  future  something  may  be  earned.  The  neces- 
sity for  making  rates  answer  these  conditions  is  imperative. 
If  the  business  will  bear  high  rates  so  that  the  earnings  are 
large,  there  may  be  what  is  called  a  monopoly ;  but  this  can 
<;ontinue  but  a  little  while ;  for  the  country  is  full  of  capital 
seeking  profitable  investment,  and  another  road  will  soon  be 
'built  to  divide  the  business.  Where  there  is  but  one  road  there 
is  competition,  which  if  not  actual  is  potential,  and  compels 
rates  below  what  the  company  may  at  the  moment  be  tempted 
to  make.  If  other  methods  of  transportation  will  divide  the 
•business,  such  as  another  rail  or  waterway,  and  the  facilities  of 
the  new  road  are  equal  to  theirs  it  must  accept  the  rates  already 
•offered ;  and  if  it  have  the  best  of  its  competitors  it  must  take 
•only  a  corresponding  rate.  No  other  course  is  open,  any 
more  than  it  is  for  merchants,  two,  a  dozen,  a  hundred,  offer- 
ing the  same  goods  to  the  public  and  making  prices  for  them. 
Competition  in  all  industrial  societies  extends  to  every  form 
of  effort  and  adventure,  and  is  never  absent  from  any ;  but 
railroad  business  is  vastly  more  sensitive  to  it  than  any  other. 
Go  back  to  the  case  just  mentioned,  of  a  road  built  in  a  region 
offering  a  good  business,  but'  not  supplied  with  means  of 
transportation  of  its  product  to  market.  The  farmer  in  raising 
his  crop  of  corn  expends  a  sum  more  or  less  for  labor,  seed. 
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machinery  and  so  on,  and  sends  it  to  market  by  rail,  paying 
for  its  transportation.  He  must  realize  enough  to  cover  these 
and  other  items.  The  price  in  the  market  is  fixed ;  it  is  fixed 
not  by  the  farmer  who  has  the  corn  to  sell,  nor  by  the  grain 
dealer  who  wants  to  buy  it ;  the  one  must  take  and  the  other 
must  pay  the  market  price.  There  is  no  help  for  either. 
That  price  is  fixed  by  the  supply  of  corn  and  the  demand  for 
it.  If  the  supply  exceeds  the  demand  and  the  price  is  low — 
so  low  that  it  will  not  cover  cost  of  both  production  and  trans- 
portation, the  road  must  reduce  its  rates  even  to  cost,  because  a 
large  part  of  its  expenses  and  interest  goes  on  whether  it  do 
business  or  not,  and  it  is  better  to  earn  a  little  when  it  cannot 
get  more,  than  nothing  at  all.  In  fact  it  will  do  the  business 
for  nothing  or  less  than  nothing,  in  the  hope  that  the  condi- 
tions will  improve  and  the  loss  this  year  be  made  up  by  the 
gains  of  next.  If,  on  the  other  hand,  the  road  thinks  only  of 
to-day  and  will  not  help  the  farmer  in  his  stress  and  throws 
his  crop  on  his  hands  without  a  market  so  that  his  investment 
is  lost,  he  must  soon  seek  a  better  land ;  his  house  will  become 
a  ruin,  his  farm  a  wilderness,  and  the  road  will  be  without 
business  and  become  **two  streaks  of  rust."  If  the  market 
price  of  corn  be  so  high  that  the  farmer  can  afford  to  pay  for 
its  transportation,  the  road  is  still  under  restraint ;  it  cannot 
exact  extortionate  rates,  for  that  is  a  crime  to  be  punished ; 
nor  can  it  exact  unreasonable  rates,  for  there  is  not  in  all  this 
country  a  region  which  has  not  railroads,  two  or  more,  engaged 
in  deadly  competition,  which  brings  rates  down  to  the  lowest 
possible  point.  This  illustration  applies  not  only  to  farming, 
but  to  every  other  industry,  trading,  manufacturing,  mining, 
and  whatever  business  requires  transportation  by  rail.  The  road 
to  which  their  traffic  is  tributary  must  give  rates  which  will 
make  their  operation  profitable.  If  the  market  for  their  pro- 
ducts is  good,  good  rates  may  be  charged ;  if  the  market  ia 
poor,  low  rates  must  be  taken.  In  this  way  railroads,  more 
than  any  other  class  of  business,  are  the  subjects,  often  the 
sport  and  play  of  the  law  of  supply  and  demand.    Their  tariffs- 
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are  framed  not  only  with  regard  to  competition  between  them- 
selves, but  with  regard  to  the  competition  of  all  the  different 
industries  which  they  serve. 

This  statement  of  familiar  and  simple  facts  shows  that 
when  the  agent  of  the  roasd  gives  the  farmer  rates  for  his  load 
of  corn,  he  does  not  make  them  nor  does  his  company ;  but 
they  are  made  by  economic  forces  which  are  beyond  his  con- 
trol and  that  of  any  human  power.  The  company  will  always 
seek  to  realize  what  it  expends  in  doing  the  business  and  a 
fair  profit.  It  may  sometimes  take  less  because  a  little  is  bet- 
ter than  nothing.  That  is  its  matter ;  it  is  free  to  act  on  its 
own  judgment,  for  it  is  dealing  with  its  own  property,  just  as  a 
trader  may  sell  his  goods  for  less  than  cost  and  less  than  the 
market  price.  Its  true  policy  is  to  submit  to  the  necessities  of 
the  business,  taking  only  such  compensation  it  will  bear. 

When  the  legislature  steps  in  and  undertakes  to  frame  a 
tariff,  it  is  at  a  disadvantage.  As  it  is  convened  at  long 
intervals  and  sits  but  a  short  time,  rates  once  made  by  it  must 
continue  in  force  until  it  is  convened  again.  And  yet  the 
conditions  under  which  the  rates  are  made  and  to  which  they 
must  conform  may  greatly  change ;  so  that  at  a  future  day 
they  may  become  unjust  to  the  public  on  the  one  side  or  the 
companies  on  the  other.  This  disadvantage  may  be  overcome 
in  one  or  two  ways.  The  power  may  be  entrusted  to  a  board, 
which  being  always  in  session,  can  meet  exigencies  as  they 
arise.  This  contrivance  has  often  been  resorted  to.  The 
difficulty  may  also  be  met  by  placing  the  statutory  rates  so 
high  as  to  allow  for  possible  changes  of  conditions  and  leave 
the  companies  free  to  fix  the  actual  rates  below  them. 

When  the  State  steps  into  the  transaction  and  assumes  to 
make  contracts  for  the  parties,  another  principle  comes  into 
play.  As  it  takes  from  the  carrier  the  use  of  his  property,  it 
must  make  compensation  for  it.  It  cannot  make  a  rate  on  a 
single  shipment  which  does  not  yield  cost  and  a  fair  profit ;  if 
it  does,  it  takes  property  for  public  use  without  rendering 
an  equivalent  and  is  guilty  of  confiscation.     But  certain  kind& 
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of  traffic  will  not  bear  rates  which  yield  cost  and  a  &ir  profit. 
There  are  some  articles  of  great  relative  value  which  can  be 
compactly  packed  and  are  not  heavy — such  as  silks  and  teas ; 
these  will  bear  a  high  rate.  There  are  others  of  low  rela- 
tive value  heavy  and  bulky,  such  a^  coal  and  iron ;  these  will 
bear  only  low  rates.  If  the  same  rates  are  exacted  for  coal 
and  iron  as  silk  and  tea,  coal  and  iron  cannot  be  profitably 
shipped ;  the  business  of  mining  and  marketing  them  must  be 
given  up  at  the  common  loss  of  the  public  and  the  carrier. 
On  the  other  hand,  if  silk  or  tea  be  carried  at  such  rates  as 
coal  and  iron,  the  carrier  will  not  be  fairly  paid  for  his  ser- 
vice and  in  the  end  will  be  driven  out  of  business.  That 
method  of  making  rates  is  impracticable.  Railroad  charges 
are  like  a  butcher's  prices.  He  buys  beef  on  the  hoof  at  so 
much  per  pound  of  the  whole  animal,  say  3  cents.  When  he 
cuts  up  the  carcass  and  ofiers  the  parts  to  his  customers  he  does 
not  charge  the  same  price  for  all  of  them,  say  15  cents  per 
pound  all  around  ;  if  he  were  to  do  so,  no  one  could  afibrd  to 
buy  the  hide  or  the  shin,  for  they  are  not  worth  more  than, 
say,  half  a  cent ;  nor  can  he  afford  to  sell  the  tenderloin  or  the 
ribs  to  those  who  want  those  cuts  at  a  common  rate,  for  that 
would  not  make  him  whole  on  his  purchase.  He  distributes 
the  whole  cost  of  the  animal  among  the  parts  according  to  the 
price  which  the  demand. for  them  respectively  will  bear:  25 
cents  per  pound  for  the  tenderloin  and  half  a  cent  for  the  hide ; 
20  cents  for  ribs  and  one  cent  for  shin,  taking  care  that  the  sum 
of  them  all  equals  the  cost  of  the  whole  animal  and  something 
over  for  profit. 

When  the  State  takes  rate-making  out  of  the  carriers' 
hands,  it  must  do  the  same ;  otherwise  it  will  make  the  trans- 
portion  of  coal  and  iron  impossible  and  that  of  silk  and  tea 
unprofitable.  It  must  make  the  rate  on  silk  and  tea  high 
enough  to  cover  the  loss  on  coal  and  iron,  so  that  the  aggre- 
gate earnings  will  cover  the  whole  operating  expenses  and  a 
fair  profit.  But  there  is  the  risk  that  there  will  not  be  enough 
iiigh  class  freight  to  cover  the  losses  on  the  low  class  freight. 
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This  risk  cannot  be  thrown  on  the  carrier,  for  he  is  entitled  to 
his  compensation  with  certainty.  The  State  must  take  the 
risk  by  the  guaranteeing  the  carrier  enough  high  class  freight 
to  bring  the  average  earnings  up  to  the  point  of  a  fair  reward 
for  the  service  rendered.  This  is  impracticable ;  the  public 
treasury  will  not  bear  a  charge  which  will  meet  the  guaranty. 
There  is  only  one  alternative ;  and  that  is  to  place  statutory 
rates  so  high  as  to  cover  all  contingencies,  leaving  the  carrier 
to  make  his  charges  below  the  maximum  as  the  law  of  supply 
and  demand  may  require.  Reasonable  maximum  rates  there- 
fore may  be  thus  defined  :  they  are  rates  upon  a  line  so  high 
as  to  leave  room  underneath  it  for  the  play  of  all  those 
economic  forces  which  operate  upon  the  carrier  when  he  acts 
for  himself  under  the  constraint  of  the  law  of  supply  and 
demand. 

That  measure  of  the  reasonableness  of  statutory  rates 
leaves  to  railroad  companies  the  freedom  of  contract  which 
almost  all  parties  enjoy  in  these  days  of  industrial  competition. 
It  is  the  rule  to  which  the  courts  in  their  judgments  on  this 
subject  have,  after  long  travel,  at  last  come  or  must  come  at  no 
distant  day,  and  which  the  latest  and  best  constitutional  and 
statutory  provisions  have  declared. 

I  have  selected  this  illustration  of  the  development  of  the 
law  of  contracts  and  have  been  at  pains  to  explain  it  for  a 
good  reason.  It  presents  an  extreme  case  of  the  two  forces 
brought  face  to  face ;  one,  government  exercising  its  legitimate 
functions  in  establishing  the  rates  of  charge  to  be  made  by  a 
public  agent  for  the  service  which  he  renders ;  the  other  the 
same  agent  claiming  for  himself  the  same  freedom  which  others 
have  attained,  and  which  is  the  end  of  a  great,  long  and  pain- 
ful process  of  social  and  industrial  development. 

This  is  the  vital  and  mighty  fact  of  modern  Christian 
civilization ;  the  integrity  of  every  human  soul  and  its  right  to 
the  possession,  exercise  and  enjoyment  of  all  its  faculties, 
capacities  and  activities  as  to  it  seems  good  and  in  such  full 
measure  as  is  consistent  with  the  same  right  of  others.     For 
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that,  government  is  organized  and  its  restraints  are  justified. 
Whenever  officialism  goes  farther  than  that,  and  whenever 
administration  falls  short  of  that,  there  is  failure  and  incom- 
petence. Men  in  industrial  socities  must  have  intercourse  and 
commerce  by  means  of  the  contrivance  of  contract ;  the  State 
surrenders  its  control  over  them  more  and  more,  and  they  out- 
grow legal  limitations  until  they  come  to  the  full  stature  of 
free  men.  That  is  the  end  to  which  every  refined  and  highly 
developed  jurisprudence  is  all  the  time  proceeding. 
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OF  BOSTON,  MASSACHUSETTS. 

It  is  a  noticeable  thing  that  the  principles  which  determine 
the  lawyer's  duties  and  responsibilities  are,  in  some  important 
respects,  unsettled.  The  essential  character  of  his  profession 
is  not  so  fixed  as  to  determine  definitely  his  place  in  the  social 
arrangements.  What  the  physician  stands  for,  or  the  clergy- 
man, or  the  teacher,  or  the  soldier,  is  pretty  clearly  agreed  on, 
not  to  mention  occupations  of  which  the  range  is  less  wide. 
Each  man  in  those  callings  has  a  pretty  definite  place,  specific 
things  are  expected  of  him,  and  he  knows  what  they  are. 
But  the  lawyer  not  only  finds  himself  enlisted  in  very  various 
and  miscellaneous  activities,  which  do  not  combine  into  a 
coherent  whole,  and  which  expose  him  to  indefinite  demands, 
but  he  discovers  that  there  is  some  inherent  uncertainty  about 
the  function  which  he  has  assumed. 

The  office  of  the  advocate,  old  as  it  is,  and  so  constitutional 
a  part  of  the  system  of  things  that  we  cannot  see  how  civili- 
zation could  dispense  with  it,  is  still  so  indefinite  in  character, 
so  loosely  fitted  in  so  large  a  place,  that  it  is  a  matter  of  wide 
difference  and  dispute  what  the  advocate  must  do,  should  do, 
or  may  do,  in  many  situations — what  society  expects  of  him, 
what  his  client  may  require  of  him,  what  obligations  morals 
impose  on  him. 

The  truth  is  that  there  is  something  essentially  paradoxical 
in  the  advocate's  position.  He  stands  at  the  bar,  in  theory, 
demanding  justice — that  is,  asking  to  have  strict  principles  of 
right  strictly  applied.  This  is  simple  to  the  point  of  severity. 
And  yet  he  is  holding  himself  out,  at  least  in  popular  estima- 
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tion  (which  is  not  wholly  wrong),  as  ready  to  take  any  case  of 
any  man  who  will  pay  him  for  it,  and  to  do  his  best  to  make 
that  case  prevail.  It  cannot  be  denied  that  this  seems  to* 
involve  a  pretty  formidable  inconsistency,  and  the  best  evi- 
dence that  the  situation  is  not  wholly  easy  is  that  lawyers 
who  think  about  it  seldom  shake  themselves  quite  free 
from  a  sense  of  walking  in  rather  a  strait  path.  Not 
that  they  have  a  sense  of  wrong-doing,  or  even  the  embar- 
rassment of  being  at  any  moment  in  an  equivocal  position^ 
but  they  have  a  cautious  feeling  that  they  must  look  well 
about  them  lest  they  find  themselves  there.  They  are  con- 
stantly  exercising  their  minds  and  consciences  on  the  question 
how  far  it  is  proper  to  push  their  client's  cause  in  this  or  that 
direction  with  judge,  jury,  witnesses,  or  opposing  counsel,  and 
are  constantly  passing  similar  judgments  on  other  lawyers* 
Very  many  lawyers,  as  well  as  moralists,  have  left  on  record 
their  contributions  to  the  discussion  of  the  lawyer*s  obligation 
to  an  unworthy  cause,  and  this  question  is  so  well  recognized 
as  still  open  and  as  a  source  of  embarrassment  that  it  is  plain 
that  the  advocate's  duties  have  not  been  determined  to  a  point 
where  the  practitioner  can  feel  sure  of  his  ground,  in  such  a 
case.  I  do  not  mean  that  the  advocate's  work  is  necessarily  of 
doubtful  morality,  in  the  sense  that  it  is  done  only  under  a 
strain  of  conscience.  On  the  contrary,  it  is  one  of  my  pur- 
poses to  maintain,  in  this  paper,  that  the  constant  exercise  of 
the  moral  judgment  on  these  questions  is  a  proper  use  and 
healthful  training  of  the  moral  sense.  I  am  but  insisting 
that  the  advocate's  position  is  essentially  one  of  conflicting 
obligations  not  easily  adjusted. 

I  say  that  lawyers  themselves  are  sensible  of  the  inherent 
difficulty  of  the  advocate's  position.  Perhaps  the  more  sig- 
nificant question  is,  what  does  the  non-professional  world 
think  of  it  ?  The  lawyer  himself  usually  settles  down  into  a 
practical  working  adjustment  of  his  business  to  his  conscience^ 
or  of  his  conscience  to  his  business,  as  the  case  may  be,  and 
gives  himself  little  trouble  about  formulating  his  professional 
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relations  and  obligations.  If  he  is  sensitive  he  continues,  as 
I  have  said,  to  feel  the  delicacy  of  his  task,  but  he  is  scru- 
pulous,  and  takes  care  to  keep  well  on  the  honorable  side  of 
things.  In  all  this,  however,  he  is  necessarily  much  con- 
trolled by  the  general  professional  opinion  and  habit  in  which 
he  lives  and  moves.  Lawyers,  like  all  men  who  are  part  of  a^ 
specially  organized  society,  live  in  an  atmosphere  of  their 
own,  full  of  understandings,  allowances,  things  taken  for 
granted  and  too  plain  to  question.  But  it  is  often  these  very 
things,  the  postulates  of  the  whole  professional  position,  which 
are  questioned  by  the  outsider.  The  clergyman,  moving  about 
in  his  spiritual  world  more  real  to  him  than  the  world  of  sense^ 
is  often  staggered  by  finding  his  fundamental  assumptions 
received,  not  perhaps  as  false,  but  as  unrealities,  out  of  place 
in  an  actual  universe.  So  the  lawyer,  at  home  in  an  artificial 
system,  governed  by  traditional  judgments  and  supported  by 
a  pervasive  sense  of  the  agreement  of  his  fellows,  accepts 
some  things  as  underlying  his  world  which  may  seem  to  other 
men  to  be  much  in  need  of  explanation. 

To  get  at,  then,  the  real  character  of  the  lawyer's  ofiice  and 
settle  what  should  be  expected  of  him,  it  is  well  to  ask  what 
the  non-professional  world  thinks  of  him  and  his  work.  I 
do  not  mean  to  attend  to  the  invective,  ridicule,  and  sus- 
picion which  literature,  the  drama  and  the  vulgar  speech  of 
men  have  for  generations,  on  occasion,  poured  out  on  the  pro- 
fession of  the  law.  I  am  inclined  to  say  of  this  that  as  it  has- 
been  mainly  directed  against  those  who  abuse  the  profession 
it  has  probably  on  the  whole  been  deserved,  for  the  profession 
has  been  abused,  and  is  abused,  beyond  all  possible  apology. 
What  I  mean  to  consider  is  the  judgment  of  thinking  men 
about  the  essential  character  of  advocacy.  What  do  they 
think  of  it  as  a  profession  ? 

To  laymen  the  advocate's  position  is,  I  believe,  the  occasion 
of   much  doubt  and   question.     How    to  reconcile  with  the 
plainest  requirements  of  sincerity,  not  to  say  common  hon- 
esty, this  readiness  to  take  up  any  cause  remains  to  them  a 
21 
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puzzle  in  spite  of  explanations.  They  may  not  bluntly  ques- 
tion the  lawyer's  character  as  an  honest  man  :  facts  are  too 
plain  for  that,  and  they  are  accustomed  themselves  in  their 
own  needs  to  rely  upon  that  character.  But  all  the  more 
they  are  curious  to  understand  a  mental  and  moral  attitude 
which  seems  to  involve  such  contradictions. 

Jeremy  Bentham,  in  his  treatise  on  A  Constitutional  Code, 
refers  to  a  passage  in  Homer  where  Menelaus,  courteously 
addressing  a  stranger,  seeks  to  learn  his  occupation,  and  asks 
him  what  his  business  may  be,  whether  by  chance  it  is  that  of 
a  pirate  or  what  other.  Bentham  justly  remarks  on  the 
singular  state  of  society  in  which  such  a  question  could  be  put 
without  either  the  intention  or  the  danger  of  giving  offense, 
and  he  goes  on  to  find  a  parallel  in  modern  society  in  a 
passage  which  I  quote :  "  You  are  of  the  Bar,  sir,  if  I  do 
not  mistake,  is  a  question  which  nowadays  in  England  or  the 
United  States  a  gentleman  may,  with  as  little  fear  of  giving 
offense,  put  to  any  other  gentleman.  That  is  to  say,  the 
indiscriminate  defense  of  right  and  wrong,  and  that  for  hire, 
is  your  occupation ;  and  for  the  purpose  of  that  occupation 
falsehood — self-conscious  falsehood — is  an  instrument  which, 
without  stint  and  without  scruple,  you  are  in  the  constant 
habit  of  employing." 

One  certainly  would  not  go  to  Bentham  for  an  unbiased 
judgment  of  the  legal  profession,  and  this  attack  may  be  dis- 
missed as  too  violent  and  too  false  to  be  treated  seriously  ; 
but  it  puts,  with  a  coarse  plainness,  what  is,  I  am  sure,  in 
the  minds  of  the  public  the  essentially  perplexing  thing 
about  the  advocate's  position.  That  it  is  perplexing  could 
be  established  by  abundant  quotation,  and  still  more  by  the 
allusions,  the  intimations  and  the  tone  of  literature  and  com- 
mon speech.  If  anyone  doubt  it  he  can  satisfy  himself,  I 
think,  by  interrogating  thoughtful  men  and  women  anywhere. 
If  then,  the  office  of  the  advocate  occasion  such  persistent 
questions  from  the  public,  and  some  sense  of  difficulty  and 
delicacy  on  the  part  of  those  who  practice  it  thoughtfully,  I 
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trust  that  I  may  venture  to-night  to  discuss  some  aspects  of 
that  office  without  a  risk  of  finding  your  minds  too  settled  to 
entertain  the  subject.  To  attempt  to  consider,  in  any  detail, 
the  lawyer's  duties  is  of  course  out  of  the  question  here.  It 
may  be  worth  while,  however,  to  discuss  in  general  his  place 
and  function  with  the  effort  to  determine  a  little  more  defi- 
nitely what  responsibility  he  is  under. 

We  have  an  accepted/  theory  of  the  lawyer's  place  in  the 
administration  of  justice  which  stands,  and  on  the  whole 
rightly,  as  a  sufficient  explanation  and  justification  of  his 
general  position,  though  it  is  relied  on  to  clear  him  of  respon- 
sibility to  a  degree  to  which,  perhaps,  he  is  hardly  entitled. 

It  is  our  familiar  theory  of  practice  under  the  common  law 
system  that  the  advocate's  function  is  solely  to  present  one 
side  of  a  case.  He  is  to  bring  forward  such  facts  and  argu- 
ments as  may  be  properly  presented  for  his  client,  leaving  it 
to  the  opposing  counsel  to  do  the  same  for  his  side,  and  to  the 
judge  to  weigh  the  conflicting  claims  and  decide  between  them. 
When  laymen  ask,  as  laymen  always  have  asked  and  always 
will,  how  an  honest  lawyer  can  push  a  bad  cause,  this  theory 
is  explained  to  them,  and  it  is  pointed  out  that  it  is  the  right 
of  every  man  to  have  the  law  fairly  applied  in  his  case,  and 
to  have  the  assistance  of  counsel  for  that  purpose. 

This  is  correct  as  far  as  it  goes,  and  if  it  covered  the  situa- 
tion as  completely  as  it  appears  to,  the  lawyer's  place  in  the 
system  would  be  comparatively  plain.  It  seems  to  picture 
him  as  a  spokesman,  perfunctorily  in  the  case,  detached  from 
selfish  interest  in  it,  and  occupied  only  in  presenting  in  proper 
form  ascertained  facts  and  principles  of  law ;  and  it  assumes, 
too,  that  the  decision  may  be  confidently  left  to  an  impartial 
judge  who  is  so  able  and  so  disposed  to  get  the  truth  that  no 
exaggeration  or  error  of  counsel  affects  him.  In  such  a  sys- 
tem the  lawyer  seems  to  be  left  with  substantially  no  respon- 
sibility for  the  decision  of  his  case. 

But  both  of  the  assumptions  which  are  made  in  this  theory 
are  essential.     Change  the  counsel  into  something  different 
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from  a  disinterested  spokesman,  or  make  the  judge  either 
incompetent  or  partial  so  that  be  may  be  warped  by  the  efforts 
of  counsel,  and  you  have  a  very  different  system. 

Now,  in  fact,  the  lawyer,  under  present  arrangements,  is 
far  from  being  merely  an  official  intermediary,  whose  function 
is  simply  to  expound  principles  of  law,  or  to  act  as  a  mouth- 
piece for  those  who  cannot  speak  for  themselves.  He  is,  od 
the  contrary,  frequently  the  intimate  and  confidential  adviser 
of  the  client,  consulted  often  at  every  stage  of  the  business^ 
suggesting  every  step  after  he  has  once  been  called  in,  seeing, 
and  perhaps  drawing,  every  paper  and  every  letter,  having 
interviews  with  opposing  parties,  carrying  on  negotiations^ 
and  participating  in  and  directing  the  situations  which  are  to 
be  called  in  question  in  the  trial  of  the  case.  When  litigation 
has  begun  he  talks  with  witnesses,  and  decides  what  evidence 
to  use  and  how  to  use  it.  When  he  appears  in  court  he  may 
have  become  so  identified  with  the  case  that  he  is  virtually  his 
own  client,  and  moreover  the  assurance  of  his  own  fee,  or  the 
size  of  it,  may  have  an  unexpressed  but  very  real  dependence 
on  success.  Whether  things  go  as  far  as  this  or  not,  the 
lawyer  usually  has  been  close  to  his  client,  and  has  had  those 
intimate  conferences  in  which,  unavoidably,  the  chances  of 
success  are  discussed,  hopes  and  fears  have  risen  and  fallen 
with  his  intimations,  and  he  often  stands  before  the  court  and 
jury  only  a  little  less  interested,  solicitous  and  committed  than 
the  client  who  sits  by  his  side.  Of  course,  in  some  cases  the 
lawyer  is  not  so  identified  with  his  client,  and  when  engaged 
to  try  a  case  begun  by  others  he  may  be  much  further 
removed,  but  even  then  his  relation  to  his  client  is  generally 
close  and  his  absorption  and  interest  pretty  complete. 

Such  being  the  lawyer's  immersion  in  his  client's  cause,  it 
is  out  of  the  question  to  consider  him  merely  as  a  perfunctory 
representative.  His  responsibility  for  litigation  in  its  incep- 
tion, its  progress  and  its  results,  must  be,  to  some  extent  at 
least,  commensurate  with  his  identification  with  the  cause.  If 
he  wholly  adopts  the  client  he  must  acknowledge  the  rela- 
tionship. 
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This  leaves  the  lawyer's  responsibility  where  he  chooses  to 
put  it.  He  may  limit  it  by  limiting  his  relations  to  those 
external  services  which  are  guardedly  professional ;  he  may, 
on  the  other  hand,  enter  so  far  into  the  case  as  to  become  as 
answerable  for  it  as  the  client  is,  or  even  more. 

This  is,  I  think,  the  position  which  the  lawyer  must  accept. 
He  cannot  make  a  case  his  own,  and  push  it  as  if  he  were  a 
party,  and  yet  disclaim  responsibility  for  it  on  the  ground  that 
his  connection  with  it  is  wholly  official.  He  must  openly 
accept  the  consequences  of  whatever  he  does,  and  expect  no 
shelter  from  any  theory  of  the  professional  relation  which  does 
not  squarely  recognize  all  the  facts. 

I  did  not  mean  to  imply  that  the  lawyer's  relations  to  his 
-client  wholly  lack  the  elements  which  we  are  accustomed  to 
think  of  as  characteristic  of  the  profession,  the  elements,  that 
is,  of  quasi-authority  and  discretion,  which  attach  of  right  to 
expert  knowledge,  and  the  independence  which  enables  the 
adviser  to  direct,  without  seeming  to  incur  responsibility  for 
results  which  he  does  not  profess  to  insure.  In  spite  of  near- 
ness to  the  client  the  lawyer  still  may  be,  and  certainly  should 
be,  in  a  position  very  different  from  that  of  a  non-professional 
person  employed.  He  need  never  become  a  partner  in  his 
-client's  fortunes,  and  he  may  insist  on  keeping,  in  greater  or 
less  degree,  that  detachment  which  is  hardly  less  necessary 
for  the  lawyer  than  for  the  physician,  and  which  keeps  the 
professional  adviser  outside  as  well  as  inside  the  range  of 
sympathy  with  the  person  to  be  assisted.  At  the  same  time 
we  must  recognize  the  fact  that  the  aloofness  which  we  may 
like  to  associate  with  the  lawyer's  attitude  toward  his  client  is 
usually  little  sustained,  and  it  cannot  now  be  considered,  how- 
•ever  it  may  have  been  formerly,  to  be,  in  any  great  degree,  an 
essential  part  of  the  lawyer's  habit. 

I  have  spoken  of  the  lawyer's  position  as  we  know  it  here, 
in  America.  I  do  not  know  whether  the  lawyer  is  farther 
removed  from  identification  with  his  client  under  the  English 
system  which  separates  the  barrister's  work  sharply  from  the 


326  THE   RESPONSIBILITIES   OF   THE   LAWYER. 

solicitor's  and  .which  still  keeps  up,  perhaps  with  some  diffi- 
culty, the  fiction  that  the  barrister  is  unpaid  except  by  a 
complimentary  offering.  In  the  case  otRyves  vs.  The  Attorney 
General  where  Mrs.  Ry  ves  tried  to  establish  her  claims  to 
royal  descent.  Dr.  Smith,  her  counsel,  in  addressing  the  jury, 
began  to  say  that  '^  on  his  honor  he  believed  his  client's  case 
to  be  well  founded,*'  when,  as  the  report  states,  ''the  Lord 
Chief  Justice  (Lord  Cockburn)  interposed  peremptorily  and 
said  he  could  not  allow  the  learned  counsel  to  pledge  his  honor 
on  his  own  belief.  To  do  so  were  a  violation  of  the  rules  of 
the  profession,  and  a  dishonor  to  counsel."  Dr.  Smith  apolo- 
gized. I  think  that  such  a  statement  from  counsel  here  would 
be  considered  as  in  extremely  bad  form.     Whether  it  would 

be  rebuked  by  the  court,  8ua  sponte,  I  am  not  sure. 

It  may  be  that  the  English  barrister  is  less  disturbed  by 

interest  in  his  client  than  is  the  American  lawyer.     But  it  is 

also  quite  possible  that  the  professional  desire  for  victory,  the 

stimulus  of  public   observation,    and  the   competition   of   a 

crowded  profession  where  success  will  always  seem  a  necessity, 

may  carry  counsel  to  quite  as  great  lengths  as  devotion  to  their 

clients,  and  be,  on  the  whole,  no  more  creditable  to  counsel  or 

serviceable  to  justice. 

So  much  for  the  assumption  that  the  lawyer's  place  is  that 
of  an  official  spokesman.  The  other  assumption,  that  he  is 
presenting  a  case  before  a  tribunal  competent  and  impartial^ 
on  whom  he  is  entitled  to  put  the  responsibility  for  results, 
remains  to  be  considered. 

The  influence  of  powerful  counsel  on  courts,  and  the  un- 
equal chances  of  success  which  follow  from  this  alone,  irre- 
spective of  the  merits  of  a  cause,  are  so  far  a  result  of  that 
partiality  in  distributing  talents  for  which  nature  is  responsible 
that  it  can  hardly  be  considered  as  any  other  than  an  unavoid- 
able disturbance  in  the  cause  of  justice.  That  it  is  often  a 
powerful,  and  almost  irresistible,  disturbance  every  one  knowa 
who  has  seen  overmastering  legal  talents  matched  against 
ignorance  or  mediocrity.     Judge  Curtis,  in  his  address  on 


JOSEPH   B.   WARNER.  327 

presenting  to  the  Supreme  Judicial  Court  of  Massachusetts 
the  resolutions  of  the  Suffolk  Bar  on  the  death  of  Rufus 
Ghoate,  felt  compelled,  even  at  that  moment,  to  notice  the 
charge  that  from  Mr.  Ghoate's  lips  ^'  with  fatal  sweetness  elocu- 
tion flowed."  After  summing  up,  in  a  happy  expression,  the 
advocate's  obligation  as  the  duty  ^'  to  manifest  and  enforce  all 
the  elements  of  justice,  truth,  and  law  which  exist  on  one  side, 
and  to  take  care  that  no  false  appearance  of  those  great 
realities  are  exhibited  on  the  other"  Judge  Gurtis  added  this 
guarded  remark : — "  If  from  eloquence,  and  learning,  and 
skill,  and  laborious  preparation,  and  ceaseless  vigilance,  so 
pre-eminent  as  in  Mr.  Ghoate,  there  might  seem  to  be  danger 
that  the  scales  might  incline  to  the  wrong  side,  some  compen- 
sation would  be  made  by  the  increased  exertion  to  which  the 
seeming  danger  would  naturally  incite  his  opponents."  But 
the  expectation  that  an  ordinary  practitioner  would  be  stimu- 
lated by  the  spectacle  of  Mr.  Ghoate's  overwhelming  power 
to  rise  to  an  equal  height,  assumes  reserves  of  talent  of  which 
average  men  are  hardly  conscious. 

It  must  be  admitted  that  the  possession  of  power  with  the 
court  imposes  a  serious  responsibility  on  those  who  have  it, 
and  they  can  less  escape  than  other  men  the  responsibility  for 
results  to  which  they  have  contributed  so  much  more  by  their 
efforts. 

But  so  far  as  courts  are  concerned  the  danger  of  influence 
is  comparatively  slight.  With  the  judges  of  fact,  however,  the 
jury,  the  situation  is  very  different.  The  advocate  who  is  pre- 
senting his  case  to  a  jury  is  frequently,  if  not  usually,  before  a 
tribunal  which  he  knows  is  neither  competent  to  weigh  evidence 
properly,  nor  disposed  to  do  so  impartially.  It  is,  on  the  con- 
trary, so  notoriously  limited  in  its  comprehension,  especially 
of  complicated  or  unfamiliar  facts,  and  above  all  so  subject  to 
prejudice  and  so  influenced  by  irrelevent  appeals,  that  skill  in 
managing  its  unreasonable  impulses  is  often  a  chief  reliance  of 
those  who  practice  before  it  with  the  greatest  success. 

This  is,  let  us  admit  it,  a  dangerous  spot  in  our  admin istra* 
tion  of  justice.     Juries  are  no  doubt  worse  in  some  places  than 
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in  Others,  but  in  many  great  cities  that  must  come  near  to 
being  true  which  a  distinguished  judge  lately  said  to  me,  in 
speaking  of  a  system  where  resort  to  a  jury  is  optional  in 
civil  cases :  '*  No  one  seeks  a  jury  who  does  not  hope  for 
prejudice." 

It  is  impossible  then,  for  any  lawyer  who  is  submitting  a 
case  to  such  a  tribunal  to  pretend  that  he  is  free  to  urge  his 
cause  without  responsibility  for  results,  on  the  ground  that 
they  are  wholly  in  the  hands  of  judges  to  whom  society  has 
left  the  task  of  correcting  his  one-sided  efforts.  It  must  be 
acknowledged,  on  the  contrary,  that  in  proportion  as  the  lawyer 
purposely  carries  a  jury  against  the  facts,  or  beyond  the  facts, 
so  far  the  verdict  is  his  act.  To  that  responsibility  he  must 
be  held. 

Such  then  is  our  system  as  it  actually  is.  It  is  one  where 
counsel  are  zealously  committed  to,  and  often  identified  with, 
one  side,  and  where  the  judges  of  fact  are  limited  in  their 
ability  to  grasp  facts,  exposed  to  prejudice,  and  much  influ- 
enced by  counsel  skilful  in  leading  them.  These  conditions 
greatly  affect  the  advocate's  duties  and  responsibilities  as  one 
concerned  in  the  administration  of  justice.  They  leave  him  in 
the  open  field  of  every-day  responsibility,  unsheltered  by  any 
professional  immunity,  and  answerable  to  public  judgment  for 
whatever  he  does,  or  tries  to  do,  for  his  client. 

So  much  in  general  for  the  position  of  the  advocate.  What 
particular  duties  and  responsibilities  attach  to  his  position  I 
do  not  mean  to  try  to  discuss  in  detail.  There  are,  however, 
one  or  two  points  to  which  I  should  like  to  allude ;  and  first 
to  a  question  which  lies  at  the  threshold  of  the  lawyer  s 
employment,  the  question  how  far  he  is  under  obligation  to 
hold  himself  ready  to  enter  any  man's  service  in  any  case. 

There  is  hanging  about  the  profession  a  more  or  less  unde- 
fined and  foggy  impression  that  there  is  such  an  obligation. 
It  half  appears  to  belong  to  the  lawyer's  office  to  be  ready  to 
spring  to  the  relief  of  anyone  who  wants  his  services,  and  it 
is  rather  assumed  that  his  presence  in  any  case  is  in  response 
to  such  a  call  of  duty.     This  lends  a  touch  of  chivalry  which 


JOSEPH   B.   WARNER.  329 

it  may  be  a  pity  to  dispel,  but,  in  my  opinion,  no  such  obliga- 
tion exists.  I  suspect  that  it  has  been  assumed,  in  so  far  as  it 
is  assumed,  as  a  part  of  that  general  theory  respecting  the 
lawyer  as  an  o£Scer  of  the  court  wliich,  if  I  am  right  in  what 
I  have  said,  is  pretty  much  overborne,  or  at  least  greatly  mod- 
ified, by  facts.  I  suspect,  too,  that  it  is  now  doing  more  harm 
as  a  shelter  for  lawyers  who  find  themselves  in  positions 
where  they  are  not  comfortable  than  it  can  do  good  as  a  call 
to  duty. 

However  this  may  be,  anything  like  a  general  duty  to 
accept  any  case  is  not  only  impossible  because  practice  is  now 
so  specialized  that  the  lawyer  is  often  entirely  unprepared 
to  go  outside  of  a  given  range  of  work,  but  it  is  also  wholly 
inconsistent  with  the  position  which  the  profession  has  taken 
about  its  fees.  No  one  can  question  that  professional  princi- 
ples do  not,  in  general,  require  the  lawyer  to  work  without 
pay,  or  pay  which  he  considers  satisfactory.  If  this  is  so  there 
is  an  end  of  the  theory  of  obligation,  purely  by  virtue  of  the 
lawyer's  office.  It  can  hardly  be  that  the  obligation  is  to 
help  only  well-to-do  persons.  If  the  lawyer  may  decline, 
without  violating  professional  principles,  because  he  does 
not  see  where  his  pay  is  coming  from,  he  may  as  well 
decline  because  of  other  engagements  more  congenial,  or  from 
want  of  time,  or  whatever  excuse  is  at  hand.  So,  in  fact, 
lawyers  do  constantly  decline  such  cases  as  they  do  not  want. 
The  fact  may  as  well  be  faced  that  a  lawyer  is  usually  in  a 
case  because  he  chooses  to  be  in  it.  There  are,  of  course, 
exceptional  cases  where  services  may  be  required.  The  court 
may  in  theory  assign  any  lawyer  to  the  defense  of  a  criminal, 
though  this  is  not  very  frequently  done,  and  certainly  cannot 
be  said  to  impose  an  obligation  with  which  the  lawyer  in  ordi- 
nary practice  concerns  himself.  There  are,  too,  countless 
cases  of  hardship  which  a  lawyer  of  any  feeling  cannot  turn 
away,  but  these  rather  appeal  to  private  conscience  than 
tlepend  upon  any  settled  professional  code,  and  they  stand  like 
all  other  appeals  of  humanity.     That  such  cases  seldom  want 
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professional  assistance  is  due  rather  to  the  character  of  law- 
yers, and  a  high  idea  of  the  moral  demands  of  the  profession^ 
than  to  any  hard  and  fast  rule  of  professional  duty.  As  a 
principle  of  professional  conduct  to  which  the  lawyer  is  bound 
by  his  office  it  cannot  be  said  that  there  is  any  obligation  to 
accept  work  unless  he  is  disposed  to. 

It  may  be  said  that  if  the  lawyer  is  not  under  this  obliga- 
tion society  has  not  the  services  of  the  profession  to  the  degree 
that  it  supposed  it  had  ;  that  on  this  theory  the  accused  crim- 
inal may  be  sent  from  door  to  door  unable  to  find  any  lawyer 
who  will  defend  him,  and  the  wronged  man  may  see  his  prop- 
erty enjoyed  by  the  oppressor,  unable  to  find  anyone  to  take 
his  cause.  If  it  should  happen  that  by  reason  of  poverty,  or 
an  unpopular  cause,  anyone,  however  mean,  should  find  him- 
self helpless  in  a  court  of  justice,  that  would  certainly  be  a 
reproach  to  the  profession  which  could  help  him.  But  the 
obligation  to  take  such  a  case  would  not  be  one  which  rested 
on  the  lawyer  as  a  duty  peculiar  to  his  profession,  but  would 
be  only  an  instance  of  the  moral  obligation  which  lies  on 
all  men  to  help  where  they  can.  And  cert-ainly  society  seems 
in  no  danger  of  suffering  for  want  of  lawyers  to  take  cases. 
The  danger  at  present  is  rather  on  the  other  side,  and  is  from 
that  class  of  lawyers,  despised  by  the  profession,  whose  prac- 
tice is  to  hunt  for  the  man  with  a  sensational  case  or  a  des- 
perate claim,  and  the  case  of  a  poor  man  against  a  rich  oppo- 
nent is  not  likely  to  be  overlooked. 

But  whatever  the  effect  of  the  fact,  if  it  be  a  fact  it  must 
be  faced ;  and  it  must  be  admitted  that  the  general  duty  to 
take  any  case,  on  request  of  any  man,  is  not  among  the  ack- 
nowledged obligations  of  the  profession. 

If,  then,  this  idea  still  half-cherished,  half-doubted,  is  aban- 
doned, what  is  the  effect  on  the  lawyer's  relation  to  his  client  ? 

In  the  first  place  the  lawyer,  being  understood  to  have 
taken  a  case  from  choice,  is  in  a  considerable  measure  respon- 
sible for  that  cho  ce.  It  is  not,  at  all  events,  open  to  him  ta 
stop  all  question  simply  by  saying,  '^  I  am  here  because  I  am 
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retained."  This  brings  with  it  a  responsibility  to  the  court 
and  the  public  somewhat  greater,  perhaps,  than  is  always  rec- 
ognized. If  the  lawyer  is  understood  to  ask,  whenever  a  case 
is  brought  to  him,  the  question,  *'  Shall  I  take  this  case?  " — 
and  that  is  exactly  what  he  does  do  more  or  less  explicith  — 
then  he  is  forced  to  some  examination  of  it,  and  to  take  it 
involves  a  measure  of  accountability.  The  lawyer  consents  to 
identify  himself,  to  some  extent,  with  this  client  in  this  case. 
It  may  not  be  a  case  of  the  kind  which  he  prefers,  and  many 
things  beside  the  attractiveness  of  the  work  may  influence 
him,  for  all  lawyers  at  times  take  cases  which  they  would  like 
to  shirk.  But  still  it  is  wholly  a  voluntary  matter,  and  the 
lawyer  must  accept  responsibility  for  this  as  for  his  other 
decisions  in  the  affairs  of  life.  He  cannot  stand  behind  any 
rule  of  uniform  and  unquestionable  duty,  but  must  answer  for 
it  that  he  is  in  the  case  at  all.  This  responsibility,  however, 
it  is  to  be  noticed,  is  light  or  heavy  according  to  what  is  done 
after  one  is  in  the  case.  It  can  hardly  be  embarrassing  to  be  *n 
any  case — at  least  for  a  defendant — if  the  activity  is  confined 
to  securing  a  proper  observance  of  the  substance  and  forms  of 
law.  Beyond  that  everyone  is  answerable,  and  should  be 
answerable,  for  the  kind  and  the  degree  of  his  zeal. 

Of  course,  there  enters  into  this  question  of  accepting  a 
case  that  necessary  uncertainty,  for  which  laymen  seldom 
make  sufficient  allowance,  as  to  what  is  the  actual  merit  of  the 
case,  and  a  lawyer  is  not  under  obligation  to  settle  all  his 
doubts  against  his  client.  A  case  which  reaches  the  point  of 
trial  is  pretty  sure,  if  it  has  been  in  the  hands  of  reputable 
counsel,  to  be  a  two-sided  case,  however  plain  it  may  seem 
after  it  has  been  decided.  Boswell  relates  that  he  asked  Dr. 
Johnson  whether  he  did  not  think,  as  a  moralist,  that  the 
practice  of  the  law  in  some  degree  hurt  the  nice  feeling  of 
honesty,  and,  in  particular,  what  he  thought  of  supporting  a 
cause  which  one  knows  to  be  bad.  '^  Sir,"  said  Dr.  Johnson, 
"  You  do  not  know  it  to  be  good  or  bad  till  the  judge  deter- 
mines it.    I  have  said  that  you  are  to  state  facts  fairly  ;  so- 
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that  your  thinking,  or  what  you  call  knowing,  a  cause  to  be 
bad  must  be  from  reasoning,  must  be  from  your  supposing 
your  arguments  to  be  weak  and  inconclusive.  But,  sir,  that  is 
not  enough.  An  argument  which  does  not  convince  yourself 
may  convince  the  judge  to  whom  you  urge  it;  and  if  it  does 
convince  him,  why,  sir,  you  are  wrong  and  he  is  right.  It  is 
his  business  to  judge ;  and  you  are  not  to  be  confident  in 
your  own  opinion  that  a  case  is  bad,  but  to  say  all  you  can 
for  your  client,  and  then  hear  the  judge's  opinion."    . 

Boswell:  ^'But,  sir,  does  not  affecting  a  warmth  when  you 
have  no  warmth,  and  appearing  to  be  clearly  of  one  opinion 
when  you  are  in  reality  of  another  opinion — does  not  such 
dissimulation  impair  one's  honesty  ?  Is  there  not  some  danger 
that  a  lawyer  may  put  on  the  same  mask  in  common  life,  in 
the  intercourse  with  his  friends  ?  " 

Johnson :  "  Why,  no,  sir.  Everybody  knows  you  are  paid 
for  affecting  warmth  for  your  client ;  and  it  is  therefore  prop- 
-erly  no  dissimulation.  The  moment  you  come  from  the  Bar 
you  resume  your  usual  behavior." 

This  is  a  pretty  extreme  statement,  perhaps  not  unmixed 
^ith  a  contemptuous  tolerance.  At  all  events,  it  goes  much 
'further  than  we  can  follow.  But  it  recognizes  the  real  uncer- 
tainties of  the  law,  and  of  these  the  lawyer  certainly  may, 
^nd  often  should,  take  what  advantage  he  can  so  long  as  they 
remain  open. 

Once  in  the  trial  of  a  case,  or  enlisted  in  preparation  of  it, 
the  lawyer's  position  is  very  largely  settled  for  him  so  far  as 
-concerns  matters  strictly  of  law.  This,  too,  is  a  consideration 
which  the  non -professional  observer  hardly  apprehends.  The 
4ayman,  seeing  what  seems  to  him  the  monstrous  injustice  of 
^the  result  of  some  case,  outraged  by  the  spectacle  of  a  crim- 
inal acquitted,  or  a  meritorious  claim  defeated,  in  defiance  of 
'his  sense  of  justice,  and  relying  on  his  own  feelings  as  a  final 
.and  sufficient  test  of  justice,  is  not  reassured  by  being  told 
that  such  is  the  law.  "  If  this  is  the  law,"  he  says,  "  all  the 
snore  I  hold  responsible  the  lawyer  who  has  lent  himself  to 
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bring  about  such  a  result  by  a  skillful  use  of  the  technicalities 
of  the  law.  It  is  a  perversion  to  take  advantage  of  what  the 
law  allows,  to  accomplish  what  the  law  should  abhor."  But 
this  takes  no  account  of  the  lawyer's  relations  to  a  system 
within  which  he  must  act,  if  he  acts  at  all.  The  law  is  a 
scheme  of  rules  of  conduct  which  the  courts  enforce — a  scheme 
partly  created  by  enactment  of  legislatures,  partly  shaped  by 
the  handling  of  the  courts,  and  to  be  changed  only  in  the 
same  ways.  It  may  or  may  not  correspond  with  the  moral 
demands  of  the  individual  observer ;  it  may  work  poorly  in 
particular  cases ;  it  is  quite  possible  that  it  may  permit,  in 
this  or  that  combination  of  circumstances,  a  result  shocking  to 
the  moral  sense.  But  this  is  the  system  adopted  for  the  busi- 
ness, and  adopted  because  there  must  be  certainty. 

Such  a  system  the  lawyer  is  called  upon  to  administer.  He 
is  not  to  be  taken  to  task,  generally,  for  the  results  which  it 
may  produce.  It  is  not  always  for  him  a  matter  of  special 
decision  whether  to  apply  the  law  here  and  now,  nor  is  his 
conscience  usually  to  be  consulted  in  the  matter.  The  law,  so 
far  as  it  goes,  is  his  conscience  here.  In  invoking  that  he  is 
not  immoral,  he  is  non-moral — administering  a  system  arti- 
ficial and  positive,  for  which  he  is  not  responsible. 

This  principle  of  practice  at  once  puts  this  part  of  the  law- 
yer's work  largely  beyond  criticism — the  part,  that  is  to  say, 
which  is  determined  wholly  by  the  law.  To  hold  otherwise 
would  require  the  lawyer  to  ask,  at  every  moment  when  he  pro- 
posed to  invoke  the  law,  is  the  law  right  ?  Will  it  work  out 
right  results  in  this  case  ?  Does  it  conform  to  the  highest  moral 
demands  ?  Such  a  requirement  would  override  the  law ;  it 
would  set  up  the  private,  special  and  varying  judgments  of 
individuals  in  place  of  that  which  has  been  enacted  for  the 
very  purpose  of  precluding  them. 

I  have  stated  this  broadly.  No  doubt  some  qualifications 
must  be  made.  I  should  repudiate  the  conclusion  that  the 
lawyer  is  to  apply  the  law  when  he  himself  feels  that  it  must 
work  an  undeniable  and  flagrant  wrong,  which  no  just  man 
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could  see  without  revolt.  There  are  humaa  demands  which 
are  above  professional,  and  I  do  not  mean  to  surrender  the 
lawyer's  privilege,  on  which  I  have  already  insisted,  of  choos- 
ing what  he  will  be  a  party  to,  even  among  cases  which  involve 
law  alone  without  dispute  of  facts,  and  of  choosing  on  any 
grounds  which  his  moral  or  mental  comfort  may  demand. 
If  this  right  of  choice  carries  with  it  some  measure  of  respon- 
sibility apparently  inconsistent  with  the  theory  that  the  law, 
once  adopted,  justifies  itself  and  shelters  the  practitioner,  then 
it  must  be  so.  There  is  this  margin  of  choice  and  responsi- 
bility surrounding  all  professional  employment,  and  in  that  is 
the  final  accountability  of  the  man  to  all  ideals  of  right  and 
wrong,  just  as  there  is  the  initial  responsibility  of  entering  at 
all  a  profession  which  has  the  character  it  has,  and  works  out 
such  ends  by  such  means.  But  what  I  am  now  insisting  on  is 
that  professional  efforts,  so  far  as  concerns  matters  of  law, 
are  not  directed,  and  need  not  be  directed,  simply  to  moral 
ends  as  such,  nor  are  they  ordinarily  to  be  squared  by  moral 
judgments  in  so  far  as  they  are  occupied  with  a  system  which 
is  furnished  for  them. 

It  results  from  this  that  a  lawyer  may,  without  blame,  insist 
on  many  things  for  his  client  which  he  might  think  it  dishon- 
orable to  insist  on  for  himself.  I  could  not  refuse,  without 
loss  of  self-respect,  to  pay  a  bill  which  my  doctor  had  left 
undemanded  for  six  years ;  nor  repudiate  an  explicit  prom- 
ise, though  made  by  word  of  mouth,  if  relied  upon  by 
another  person,  on  the  ground  that  the  statute  of  frauds 
required  writing.  Yet  if  a  client  insist  upon  escaping  in 
such  cases  through  positive  enactments  of  law  I  may  aid  him 
to  do  so,  if  I  like,  without  responsibility  for  his  unhandsome 
act ;  and  so  I  may  enforce  the  harshest  contract  for  the  client 
while  despising  the  unjust  justice  of  his  course.  I  reserve, 
however,  the  right  to  decline  any  such  employment,  and 
according  as  I  exercise  my  judgment  on  such  questions  my 
brethren  in  the  profession  and  my  critics  out  of  it  are  likely  to 
make  up  their  opinion  of  my  general  character.     At  the  same 
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time  the  liberty  of  applyipg  the  law  without  question  must  be 
a  wide  one. 

So  much  for  questions  purely  of  law.  Of  the  lawyer's 
position  in  preparing  and  presenting  evidence  of  facts,  so  as  to 
favor  his  client's  cause,  it  is  not  possible  to  speak  with 
ilefiniteness,  and  it  must  be  admitted  that  here  the  advo- 
cate's task  may  have  many  embarrassments.  The  advocate  is 
not  expected  to  present  both  sides  with  impartial  emphasis : 
he  is  not  a  judge.  No  one,  whatever  his  candor,  can  pretend 
to  try  or  argue  a  case  so  as  to  give  each  side  its  due  weight. 
His  general  attitude  is  avowedly  partisan  ;  he  leaves,  and  is 
expected  to  leave,  the  urging  of  counter-views  to  his  opponent. 
This,  in  general,  will  be  conceded  everywhere.  Where  to 
draw  the  line  between  fair  and  unfair  advocacy  is  a  thing 
which  no  principles  will  settle  but  the  principles  of  common 
honesty,  and  no  special  rules  can  be  laid  down  which  would 
not  be  almost  as  varied  as  the  circumstances  to  which  they 
would  apply — at  least  I  do  not  see  how  to  lay  them  down. 
An  argument  is  usually  a  partly-wrong  statement.  The 
emphasis  is  laid  where  it  is  wanted,  favorable  features  are 
brought  out,  unfavorable  ones  pushed  back,  the  whole  is  col- 
ored to  suit  a  purpose.  If  tliis  is  done  grossly  we  condemn 
it;  if  it  is  done  within  limits  which  we  think  fair  we  allow  it. 
More  than  this  it  is  not  easy  to  say,  at  least  short  of  attempt- 
ing a  treatise. 

From  a  piece  of  false  evidence,  or  a  false  statement  in  argu- 
ment, every  decent  lawyer  starts  back.  In  offering  evidence 
which  is  favorable  and  rejecting  that  which  is  unfavorable  he 
selects,  with  bias  it  is  true,  but  not  without  scruple,  and  with 
a  purpose  to  get  the  evidence  in,  as  he  believes,  truly  and  not 
falsely.  This  he  does  with  more  or  less  care,  with  more  or  less 
effort  to  get  actual  truth,  and  with  more  or  less  consideration 
for  his  opponent  according  as  his  conscience  may  be  sensitive, 
and  his  temperament  judicial.  Perhaps  all  that  can  be 
said  here  is  that  in  these  matters,  while  a  man  is  not 
expected  to  be  as  open  and  candid  as  in  some  other  relations 
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of  life  and  is  entitled  to  a  bias  for  which  due  allowance  is  made^ 
yet  he  is  bound  by  all  the  ordinary  rules  of  truth  and  moral- 
ity, and  to  the  full  extent  that  these  rules  control  men  every- 
where. Certainly  nothing  could  be  worse  than  to  give  any 
sanction  whatever  to  a  theory  which,  though  never  avowed  may 
sometimes  be  tacitly  assumed,  that  the  practice  of  the  law  is  a 
game,  or  a  species  of  warfare,  in  which  there  may  be  a  few 
rules  agreed  on,  but  in  the  main  there  is  but  one  thing  to  con- 
sider, and  that  is  victory.  As  in  the  strange,  unethical  ethics 
of  war  you  may  not  use  poisoned  bullets,  but  may  use  explo- 
sive shells,  and  may  not  poison  the  well  in  the  besieged  city, 
but  may  destroy  the  provision  train  on  its  way  thither,  so  in  a 
court  of  law,  on  this  monstrous  theory,  though  you  may  not 
actually  suborn  witnesses,  you  may  take  advantage  of  every 
piece  of  falsehood  which  in  any  other  way  can  pass  in  unde- 
tected in  evidence  or  argument.  But  if  law  is  a  game  it  is  a 
game  in  which  the  stakes  are  human  happiness  and  character ; 
if  it  is  war  it  is  not  a  war  for  plunder,  but  one  for  principles, 
which  cannot  be  set  up  with  glory  in  the  end  if  they  have 
been  first  defiled  and  trampled  under  foot  by  the  victors. 

At  last  the  moralities  of  the  practice  of  the  law  must  rest 
on  the  individual  lawyer,  and  perhaps  little  more  can  be  said 
by  way  of  particular  rules  for  professional  conduct  than  that 
the  lawyer  is  under  all  the  obligations  which  the  highest  stan- 
dard, rightly  understood,  imposes  on  any  man.  From  these 
he  neither  gets,  nor  claims,  an  exemption  by  reason  of  any  con- 
vention which  would  permit  falsehood,  nor  by  reason  of  work- 
ing within  a  system  which,  to  some  extent,  settles  conduct 
by  general  rules  of  law  without  regard  to  the  moral  aspect  of 
particular  cases. 

But,  it  may  be  asked,  what  on  the  whole  is  the  effect  of  the 
lawyer's  profession  on  the  lawyer?  What  manner  of  men 
does  it  tend  to  produce?  Does  it,  as  Boswell  inquired,  "in 
some  degree  hurt  the  nice  feeling  of  honesty  ?  '*  Is  it,  as  his 
question  implies,  laid  out  on  lines  which,  though  they  may  be- 
explained  and  defended,  are  still  always  in  need  of  explana- 
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tion,  and  so  narrowly  and  nicely  run  that  they  are  often 
within  a  measuring  distance  of  what  the  common  conscience 
of  mankind  condemns  ?  If  this  is  so,  is  it  not  a  demoralising 
business  ?  Do  not  resent  the  question.  If  others  can  ask  it^ 
certainly  we  must  answer  it,  and  the  answer  cannot  be 
doubtful. 

In  the  first  place,  it  must  be  noticed  how  small  a  part  of  the 
lawyer's  work  is  advocacy.  I  have  chiefly  discussed  that 
because  it  is  the  dramatic  thing  on  which  public  attention  is 
naturally  fastened,  but  in  fact,  as  every  lawyer  knows,  it 
makes  but  a  small  part  of  the  total  business  of  the  profession. 
Many  lawyers  never  touch  actual  court  work  ;  most  lawyers 
take  it  only  as  a  part  of  the  year's  occupation  ;  a  few  adopt 
it  as  their  chief  business,  but  even  they  are  not  a  little  occu- 
pied outside  it.  The  bulk  of  the  lawyer's  work  is  examining 
questions,  partly  of  law,  partly  of  fact,  for  the  purpose  of  giv- 
ing advice ;  getting  at  the  real  bearings  of  business  entangle- 
ments, often  so  confused  that  the  client  cannot  even  state 
them  ;  winning,  or  driving,  to  compromise  conflicting  claims, 
each  partly  right  and  partly  wrong ;  entering  into  domestic 
and  personal  embarrassments ;  leading  testators  to  understand 
their  own  minds ;  drawing  contracts,  and  so  on  through  all 
the  complications  and  difficulties  of  human  affairs,  reaching  all 
confidences  and  close  offices  except  those  of  which  the  physi- 
cian and  the  priest  take  charge,  and  sometimes  not  stopping 
there.  How  potent  the  lawyer  is  as  a  peace-maker,  what  a 
vast  proportion  of  all  threatened  litigation  his  hand  stays,  no 
one  but  a  lawyer  can  appreciate.  In  all  this  work  of  the  law- 
yer, or  nearly  all  of  it,  there  is  this  common  element,  the 
entering  into  other  men's  embarrassments  and  needs  for  the 
purpose  of  helping  them,  and  with  this  go  both  judgment  and 
sympathy.  These  characteristics  are  shared  in  similar  fashion 
by  the  three  great  professions,  and  this  it  is  which  distin- 
guishes them  from  most  other  pursuits,  however  serviceable. 

Out  of  the  lawyer's  employment  there  naturally  grows  a 
judicial  and  temperate  habit  of  mind  which,  in  its  final  effect, 
22 
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is  very  diflferent  from  the  partisan  tendency  which  is  sometimes 
attributed  to  lawyers.  In  fact,  a  habit  of  holding  one-sided 
and  biased  views  is  obviously  discouraged  by  the  very  practice 
of  advocacy.  The  person  whose  experience  has  carried  him 
repeatedly  now  to  one  side  and  now  to  another,  only  to  be  cor- 
rected and  set  right  at  last  by  a  higher  power,  and  who  urges 
one  view  well  knowing  that  he  will  soon  be  called  upon  to  urge 
a  different  one  under  changed  circumstances,  is  pretty  sure  to 
acquire  a  power  of  impartial  examination  and  of  suspense  of 
judgment.  It  is  by  this  process  that  the  impartiality  of  the 
judge  is  found  to  have  been  sufficiently  developed  in  the  train- 
ing which  he  has  first  received  in  the  partiality  of  the  lawyer. 

As  a  final  result,  therefore,  it  is  by  no  means  prejudice  or 
prepossession  which  is  produced  by  the  lawyer's  practice,  but 
rather,  I  think,  a  marked  degree  of  open-mi ndedness  and 
readiness  to  confront  and  weigh  new  views,  and  this,  so  far  as 
it  goes,  favors  a  truth-loving  habit  of  mind. 

That  the  lawyer's  work  offers  many  temptations,  and  ofton 
calls  for  a  nice  discrimination  between  good  and  evil,  is  cer- 
tainly true.  Its  opportunities  for  mischief  are  unsurpassed. 
While  the  profession,  in  the  persons  of  its  good  members,  is  a 
bulwark  of  society,  it  is  also,  in  its  bad  members,  a  menace, 
and  an  intolerable  nuisance.  No  one  knows  so  well  as  a 
lawyer  what  activity  for  evil  goes  on  in  the  profession.  We 
have  no  interest  whatever  in  denying  this.  Our  safety  is 
rather  in  admitting  it.  Some  considerable  part  of  the  daily 
friction  of  life,  its  teasing  obstructions,  interferences  and 
petty  nuisances,  must  be  laid  at  the  door  of  lawyers  ;  and  of 
the  greater  iniquities, — the  frauds  of  trade,  the  malignant 
combinations,  the  perverse  and  corrupt  legislation,  the  mis- 
carriage of  justice, — a  fair  share  is  planted,  watered  and 
brought  to  ripeness  with  the  assistance  of  lawyers,  and  when 
attacked  is  zealously,  and  often  too  successfully,  defended  by 
lawyers,  and  not  always  by  the  most  obscure.  Society  finds 
it  among  its  great  dangers  that  the  worst  attacks  made  upon 
it  are  often  planned  with  an  ingenuity  which  no  other  profes- 
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fiion  can  supply.  Mr.  Bryce,  that  most  indulgent  critic  of 
our  American  institutions,  remarks  that  some  judicious 
American  observers  hold  that  a  certain  decadence  in  the  Bar 
of  the  greater  cities  has  been  noticeable  of  late  years,  and 
they  declare  ''  that  the  growth  of  enormously  rich  and  pow- 
erful corporations,  willing  to  pay  vast  sums  for  questionable 
services,  has  seduced  the  virtue  of  some  counsel,  whose 
eminence  makes  their  example  important.'* 

Against  such  evils  within  its  own  ranks  the  profession 
hardly  attempts,  by  any  regular  discipline,  to  guard  itself. 
Something  is  done  by  way  of  disbarment,  and  this  is  of  great 
value,  so  far  as  it  goes,  in  cases  of  unprofessional  conduct 
which  could  not  otherwise  be  reached.  But  I  know  of  no  Bar 
in  the  country  which  attempts  to  purge  itself  with  any  thor- 
oughness. The  profession  cannot  undertake  to  protect  society 
by  guaranteeing  the  moral  character  of  its  members.  This 
could  hardly  be  attempted  without  adopting  all  the  close- 
ness of  a  guild,  and  that  would  not  improbably  foster  and 
protect  more  evils  than  it  would  prevent.  We  must  be  per- 
mitted, as  a  profession,  to  disclaim  responsibility  for  unworthy 
members,  except  to  the  limited  extent  that  cases  of  profes- 
sional misconduct  can  be  dealt  with,  and  the  tares  and  the 
wheat  must,  for  most  part,  grow  together  until  the  harvest. 
The  world  must  make  its  own  discrimination,  and  perhaps  the 
most  that  we  can  do  is  to  encourage  publicity,  and  not  to  let 
timidity  or  a  mistaken  feeling  of  professional  pride,  hush  up 
what  should  be  openly  denounced. 

But  if  there  are  bad  fruits  of  the  profession  of  the  law 
what  shall  we  say  of  its  good  fruits  ?  Conduct,  says  Matthew 
Arnold,  is  three- fourths  of  life.  With  the  study  of  conduct 
lawyers  are  always  busy,  judging  men,  weighing  motives, 
characterizing  actions,  publicly  attacking  or  defending  what 
men  have  done  in  every  situation  of  life.  Out  of  all  this  exercise 
of  the  sense  of  right  and  wrong  there  must  grow  a  power  and 
habit  of  discrimination,  and  of  applying  principles  to  acts,  a 
trained  attention  to  conduct  as  a  thing  to  be  answered  for, 
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which  cannot  do  otherwise  than  powerfully  affect  the  moral 
sense,  and,  unless  by  a  total  perversion  they  work  destruction^ 
they  should  develop  an  enlightened  and  healthy  conscience. 
So  far  from  destroying  the  nice  sense  of  honor  nothing  could 
bring  it  to  a  higher  perfection  than  the  constant  responsibility 
of  advising  men,  in  the  difficult  places  of  life  what  honesty 
and  honor  require,  and  in  publicly  asserting  these  great  prin- 
ciples both  in  defence  of  right  and  as  a  terror  to  evil-doers. 

It  is  always  to  be  borne  in  mind  that  however  important  in 
ordering  our  ways  a  due  regard  to  the  scruples  of  conscience 
may  be,  real  success  in  meeting  the  highest  demands  of  life  does 
not  consist  chiefly  in  the  most  anxious  attention  to  the  nicest 
refinements  of  such  scruples.  A  man  is  to  be  judged  even 
more  by  his  ideals  than  by  his  actions,  and  the  test  is  a  far 
more  searching  one.  So  of  a  profession  or  a  purpose  in  life. 
Unless  its  ideals  are  positive  and  inspiring,  so  high  above 
attainment  that  they  are  always  drawing  us,  half  in  confi- 
dence, half  in  despair,  but  always  irresistibly  drawing  us  on 
and  up,  it  is  nothing  but  an  occupation — harmless,  perhaps^ 
useful  and  even  necessary,  but  still  nothing  which  can  hold 
the  great  enthusiasms  of  men  or  heat  their  blood  to  action,  or 
compel  the  great  sacrifices  without  which  it  is  appointed  that 
men  shall  get  nothing  which  they  greatly  prize. 

What  the  ideals  of  law  and  of  the  profession  of  it  are 
there  is  no  need  to  remind  this  body,  where  there  is  no  one 
who  does  not  feel,  in  his  best  moments,  that  his  profession  has 
bound  him  to  the  service  of  justice,  as  a  priest  in  the  temple^ 
serving  not  for  pay,  nor  for  public  fame,  nor  for  that  sweeter 
reward,  the  full  approval  of  those  who  know  and  can  judge, 
but  serving,  he  knows  not  why — because  he  must. 

It  may  seem  to  some  persons  that  the  ministers  of  justice 
ought  to  be  something  else  than  the  paid  advocates  of  suitors, 
each  pressing  his  own  cause,  committed  to  partial  and  private 
views,  warped  by  interest  and  prejudice,  driven  sometimes  to 
make  the  worse  appear  the  better  reason,  and  always  striving, 
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tus  it  appears,  not  for  abstract  right,  but  for  success  for  himself 
and  his  client. 

What  more  perfect  system  such  theorists  may  propose  I  do 
not  know,  but  this  system  of  ours  is  the  one  in  which  we  must 
do  our  work,  and  the  wit  of  man  has  not  yet  been  able  to 
devise  a  better.  In  this  justice  does  not  descend,  in  answer 
to  our  prayers,  pure  and  undefiled  from  heaven.  It  is  struck 
out,  with  pain  and  sweat  and  conflict,  in  the  private  disputes 
of  men. 

Our  system  is  not  devised  primarily  to  discover  truth,  nor 
is  the  lawyer  chiefly  a  searcher  iifter  truth.  If  he  were,  his 
methods  would  seem  strange,  indeed.  Our  administration  of 
law  is  made,  or  rather  has  grown  by  forces  which  are  virtually 
the  great  forces  of  nature,  to  meet  human  needs,  to  control 
the  elemental  passions  of  men,  to  regulate  the  affairs  of  life. 
As  these  affairs  are  complicated  beyond  our  understanding  by 
the  confusion  of  the  everlasting  surging  crowd  of  men,  now 
rough,  dishonest,  cruel,  deceitful  above  all  things  and  desper- 
ately wicked,  now  honest,  unselfish,  tender,  just,  swearing  to 
their  own  hurt  and  changing  not,  so  the  profession  of  the  law, 
ss  it  is  practised  by  these  same  men,  has  the  imperfections  and 
the  contradictions  of  all  human  things.  It  does  not  always 
conform  to  rules,  however  unquestionable  and  right.  It  touches 
all  of  life  and  takes  on  both  good  and  evil  by  the  contact.  In 
its  critical  moments,  when  it  is  centred  in  a  trial  in  court,  it  is 
the  modern  phase  of  all  ancient  strife,  the  visible  struggle, 
old  as  the  world,  of  all  the  passions  of  anger,  hate,  greed, 
and  avarice,  less  wild  than  of  old,  but  still  full  of  their 
inherited  spirit,  and  now  forced  into  an  arena  which,  except- 
ing war  itself,  is  left  as  the  only  battlefield  for  the  irrepressi- 
ble fighting  instincts  of  the  race. 

That  these  contests  should  not  always  proceed  in  irreproach- 
■able  methods  and  infallibly  end  in  right  results,  is  not  to 
be  wondered  at :  that  the  men  who  engage  in  them  as  trained 
contestants  sometimes  fight  with  indefensible  tactics  must  be 
laid  to  traits  which  yet  survive  in  the  human  animal. 
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But  on  the  other  hand  are  there  any  men  to  whom  society 
commits  with  more  confidence  its  dearest  interests,  botk 
private  and  public  ? 

The  vigorous  participation  in  affairs,  with  a  purpose  to  do- 
right,  is  the  most  wholesome  moral  tonic  that  our  nature  can 
have.  It  may  not  cultivate  as  many  or  as  nice  scruples  as 
the  theoretic  studies  of  the  casuist,  it  may  dim  some  of  the 
splendid  visions  of  the  rhapsodist,  but  for  the  actual  robust 
work  of  the  world,  and  for  the  advancement  of  high  purposes 
which  are  not  to  end  in  dreams  or  resolutions  but  in  action, 
the  one  appointed  way  is  to  go  down  among  men  and  work. 
This  way  lies  open  in  the  practice  of  the  law.  It  cannot  be 
said  to  be  free  from  perplexities.  The  practitioner  will  not 
find  himself  in  a  plain  way  in  which  the  fool  cannot  err.  But 
he  will  find  himself  in  the  midst  of  abundant  opportunities  for 
service  to  mankind,  will  see  before  him  ideals  among  the  high- 
est which  our  minds  can  reach,  and  will  have  the  encourage- 
ment of  examples  which  are  not  behind  the  farthest  mark  thai 
human  nature  has  touched  in  its  approach  to  justice. 
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OF  THB  ENGIvISH  BAR. 

Mr,  PreMent  and  Grentlemen  : 

I  feel  much  honoured  by  being  permitted,  although  almost 
a  complete  stranger  to  you,  to  address  the  members  of  this 
Association  to- night  at  its  nineteenth  annual  meeting.  My 
theme,  as  you  are  aware,  is  "  The  Uses  of  Legal  History, " 
but  I  hasten  to  inform  you  that  I  am  neither  a  professor  of, 
nor  an  expert  in,  history  of  any  sort,  and  that  I  do  not,  there- 
fore, imagine  for  a  moment  that  I  shall  be  able  to  tell  you 
anything  new.  The  most  I  can  expect  to  accomplish  is  to  put 
before  you  old  knowledge  in  a  new  light.  Another  reason, 
not  personal  to  myself,  why  I  am  conscious  of  diffidence,  is 
this.  I  am  satisfied  that  in  some  of  your  States  the  standard 
of  legal  education  is  a  very  high  one,  higher,  indeed,  than  in 
my  own  country.  In  addition  to  the  legal  classes  held  in  your 
numerous  colleges,  you  have,  if  I  am  not  mis-informed,  no 
less  than  75  law  schools,  of  which  68  are  associated  with 
Universities.  The  reputation  of  at  least  one  of  these,  the 
Harvard  Law  School,  is  well  known  throughout  Europe.  In 
Baltimore,  I  believe,  a  student  may  acquaint  himself  with  the 
lower  branches  of  Jurisprudence  at  the  University  of  Mary- 
land, and  afterwards  pursue  its  higher  branches  at  the  Johns 
Hopkins  University  in  the  same  city.  These  are  solid  testi- 
monies to  the  thoroughness  of  your  educational  methods,  and 
many  more  might  be  added  to  them. 

(343) 
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In  London,  although  it  is  the  capital  of  an  Empire  and  a 
central  seat  of  Justice,  no  such  advantages  are  to  be  had.  We 
have,  indeed,  a  Council  of  Legal  Education,  chosen  by  the  four 
Inns  of  Court,  which  works  conscientiously  and  well.  But 
the  limits  assigned  to  it  by  the  Inns  do  not  admit  of  its  doing 
much  more  than  instil  elementary  knowledge,  and  that  for 
the  most  part  of  a  strictly  business  description.  The  only 
University  London  possesses  is  not  a  teaching  University  at 
all,  but  a  mere  examining  board — a  defect  which  has  of  late 
occupied  the  attention  of  many  educational  reformers  and  two 
Koyal  Commissions.  The  latter  of  these  Commissions  reported 
two  years  ago  in  favor  of  making  the  so-called  "  University  of 
London  "  a  teaching  as  well  as  an  examining  University,  and 
to  that  end  recommended  the  appointment  of  a  statutory 
Commission  armed  with  power  to  carry  out  a  definite  scheme 
of  which  they  furnished  an  outline.  I  am  happy  to  say  that 
early  in  last  July  a  bill  was  introduced  into  Parliament  by  the 
present  Government  for  the  appointment  of  such  a  statutory 
Commission.  The  state  of  business  in  the  House  of  Com- 
mons during  the  session  which  closed  last  week  necessitated 
the  postponement  of  further  progress  with  this  measure  until 
next  year,  but  there  is  good  ground  for  hoping  that  before  long 
the  singular  anomaly,  almost  amounting  to  a  scandal,  that 
London  should  alone  of  all  the  great  cities  of  the  world  be 
without  a  teaching  University  will  have  been  done  away  with. 

The  condition  of  our  legal  education  being  what  I  have 
described,  it  is  not  surprising  that  English  lawyers,  bred  like 
myself  amid  the  turmoil  of  the  Courts,  should  be  reproached 
by  Continental  observers  with  knowing  little  about  the  science 
of  law,  or  the  relation  which  the  English  system  of  jurispru- 
dence bears  either  to  those  that  have  preceded  it,  or  to  those 
that  now  prevail  in  other  parts  of  the  civilized  globe.  England, 
we  are  told,  produces  many  first-rate  advocates,  occasionally  very 
great  judges,  but  rarely  a  scientific,  or  a  comparative  Jurist. 
The  imputation  is,  I  am  bound  to  admit,  not  wholly  unfounded. 
With  some   of  our  Judges  and  practitioners  the  very  word 
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^'  Jurist "  is  in  bad  odour.  "  I  will  tell  you  what  a  Jurist  means," 
«aid  not  long  ago  a  distinguished  member  of  our  bench,  prema- 
turely, alas,  taken  away  from  our  midst, ''  A  Jurist  is  a  man  who 
knows  a  little  of  the  law  of  every  land  except  his  own.  "  That 
the  saying  should  have  survived  is  prima  facie  evidence  that  our 
Continental  critics  are  right.  It  survived  because  it  was 
thought  to  be  witty,  and  there  can  be  no  real  wit  without  a 
grain  of  truth,  or  at  least  what  is  deemed  to  be  truth  by  those 
who  regard  it  as  wit. 

So  long  as  legal  principles  lie  embedded  in  masses  of  reported 
cases,  not  always  to  be  reconciled  with  one  another,  it  is  hopeless 
to  expect  that  English  law  can  be  looked  upon  from  the  scien- 
tific point  of  view  by  those  who  pursue  it  professionally.  A 
collector  of  herbs  is  not  a  true  botanist,  skilled  though  he  may 
be  in  the  knowledge  of  specific  plants.  Unless  he  under- 
stands how  to  classify  them,  unless  he  can  tell  us  something  of 
their  native  habitats  and  their  family  relationships,  he  is  a 
collector  and  nothing  more.  So  of  most  of  our  practising 
lawyers.  They  have  at  their  fingers'  ends  a  large  number  of 
authorities,  which  they  manipulate,  discuss,  and  apply  accord- 
ing to  the  exigencies  of  the  hour ;  but  Case-knowledge  is  not 
scientific  knowledge,  any  more  than  the  particular  is  the 
general. 

As  is  the  common  run  of  legal  practitioners,  so  is  the 
common  run  of  our  legal  text  books.  We  have  in  our 
libraries  a  number  of  monographs,  dealing  with  the  sub- 
heads of  Law  in  minute  detail — books  on  Torts  and  Con- 
tracts, on  Settlements  and  Wills,  on  Purchases  and  Sales, 
on  Specific  Performance,  on  Negotiable  Instruments,  and  so 
forth.  We  have  also  many  valuable  compendia,  or  institutional 
treatises,  dealing  with  the  Law  as  a  whole.  Each  and  all  of 
these  bear  witness  to  the  disjointed  character  of  our  Jurisprud- 
ence. The  numerous  monographs  overlap  and  jostle  each 
other,  like  rudderless  boats  tossing  at  random  on  the  surface  of 
a  wind-swept  lake.  The  institutional  treatises,  in  their  endeav- 
our to  be  exhaustive,  fail  in  point  of  logical  arrangement,  as 
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vessels  overladen  with  a  mixed  cargo  fail  to  get  it  properly 
stowed  away  in  the  hold.  Some  day,  perhaps,  we  shall  produce 
a  Corpus  Juris  which  will  reduce  this  legal  wilderness  to  order. 
But  if  we  would  lay  bare  the  living  forest  we  must  first  grub  up 
the  decayed  trees.  We  have  already  digested  with  success  por- 
tions of  our  civil  law,  notably  that  relating  to  Bills  of  Exchange 
and  a  part  of  that  relating  to  Partnership  and  Trusts.  These 
experiments  will  doubtless  be  renewed  from  time  to  time  until 
ultimately  we  shall  get  a  civil  code  as  complete  as  that  which 
has  just  been  promulgated  in  Germany.  At  present  we  have 
not  even  a  criminal  code  such  as  you  have  in  the  State  of  New 
York  and  as  is  to  be  found  in  most  Continental  countries,  all 
that  has  been  done  in  that  direction  being  to  pass  five  consoli- 
dating statutes  dealing  with  larceny  and  a  few  other  common 
offences. 

But  I  am  digressing  at  the  very  outset  of  the  journey,  and  I 
must  return  to  the  main  track. 

To  insist  before  an  audience  like  this  on  the  abstract  value 
of  legal  history  is,  of  course,  wholly  needless ;  I  shall,  there- 
fore,  assume  that  point  and  confine  myself  to  illustrating  it. 
Before  proceeding  further,  however,  I  should  like  to  say  a 
word  or  two  on  the  analogy  between  an  inquiry  into  legal, 
history  and  an  inquiry  into  the  origin  of  language.  How, 
asks  the  scientific  philologist,  did  language  come  to  be  at  all  ? 
Was  it  a  heaven-sent  gift,  born  in  an  instant  of  some  divine 
afflatus,  or  was  it  elaborated  slowly  and  painfully  from  the  rude 
articulation  of  reasoning  beings?  Which  was  the  first  lan- 
guage, or,  if  there  was  no  first  language,  how  many  centres  of 
language  were  there,  and  what  were  the  processes  of  their 
several  developments?  A  comparative  review  of  different 
tongues  in  different  ages  can  alone  furnish  the  true  answer.  So, 
also,  as  regards  jurisprudence.  Whence,  asks  the  legal  histor- 
ian, came  the  ideas,  which  are  now  part  and  parcel  of  every 
system  of  law  ?  What  is  the  origin  of  property  ?  What  the 
early  conception  of  contract  ?  How  far  was  the  right  of  testa- 
mentary disposition  recognised  by  primitive  societies  ?   Whence 


MONTAGUE   CRACKANTHORPB.  347 

came  the  notion  of  crime,  as  an  offence  against  the  State  ? 
Whence  the  idea  of  a  corporation,  as  distinct  from  the  individ- 
ual members  composing  it?  Questions,  these,  as  deep  and 
absorbing  as  the  problems  of  primitive  language,  and,  like 
them,  only  to  be  solved  by  recourse  to  the  historical  method. 

Again,  when  we  pass  from  the  consideration  of  the  origin 
of  legal  ideas  to  their  process  of  development,  language  fur- 
nishes us  with  an  analogy.  The  student  of  language  does  not 
confine  himself  to  speculations  on  the  origin  of  speech,  or  the 
canons  of  phonetic  change,  such  as  Grimm's  law  and  the 
like.  He  loves  to  investigate  the  dialectic  varieties  of  some 
particular  language  with  which  he  is  already  familiar.  He 
wants  to  know  all  about  the  different  elements  which  com- 
pose it,  and  how  much  of  it  is  derived  from  foreign  sources. 
The  better  he  succeeds  in  doing  this,  the  more  he  enhances 
his  own  literary  enjoyment.  For  language,  thoroughly  under- 
stood, is  interesting  as  language,  apart  from  the  thoughts  it 
clothes,  and  the  prosiest  prose  or  the  tamest  poetry  may  be 
redeemed  from  the  commonplace  by  memories  which  the  mere 
phraseology  calls  up. 

A  corresponding  pleasure — I  do  not  now  speak  of  profit,  I 
shall  have  a  word  to  say  on  that,  too,  later  on — may  be 
derived  from  the  study  of  early  English  law.  With  the  aid 
of  historical  research,  what  at  first  sight  seemed  dead  will 
kindle  into  life,  and  even  old  and  withered  forms  of  legal 
pleading  will  revive  and  blossom  as  the  rose. 

And  here  let  me  administer  a  caution  to  the  novice  as  to  the 
attitude  of  mind  he  should  observe  when  he  enters  on  the 
study  of  legal  history.  His  attitude  should  be  essentially 
a  neutral  one.  He  must  shake  himself  free  from  all  modern 
preconceptions.  He  must  be  prepared  to  throw  himself  into 
the  remote  past  by  an  effort  of  imagination.  He  must  realize, 
as  intensely  as  he  can,  the  scenes  which  the  drama  of  humanity 
was  then  unfolding  to  the  world — scenes  on  which  the  great 
stage-manager.  Time,  has  long  let  the  curtain  fall. 
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Take,  for  example,  the  early  history  of  Contract.  It  is  easy 
for  all  of  us  here  present  to  see  that  the  essence  of  a  contract 
consists  in  the  assent  of  two  wills  to  the  same  subject  matter, 
■and  that  the  obligation  to  perform  a  promise  is  a  thing  bind- 
ing in  law,  provided  there  is  good  or  valuable  consideration  for 
it.  Yet  the  conception  of  contract,  as  we  thus  know  it,  is  of 
•comparatively  modern  growth ;  powerful  states  having  existed 
a.nd  flourished  which  paid  very  small  attention  to  Contract.  The 
reason  of  this  is  a  historical  one.  Contract,  in  its  simplest  form, 
implies  the  free  agency  of  two  individuals.  But  in  the  patri- 
archal period  of  society,  individuals  were  not  free,  were  scarcely 
individuals  at  all  as  we  now  understand  that  word.  The  rules 
they  obeyed  were  derived,  first,  from  the  station  into  which 
they  were  bom,  and  next  from  the  imperative  commands 
addressed  to  them  by  the  chief  of  the  household  of  which 
they  formed  an  integral  part.  This  is  only  one  illustration  out 
of  many  that  might  be  given. 

In  point  of  fact,  the  ancient  legal  conceptions  no  more 
correspond  to  the  modern  than  the  morality  of  the  olden  time 
corresponds  to  the  morality  of  to-day.  In  the  patriarchal  period, 
it  was  not  thought  immoral  for  a  Jacob  to  supplant  an  Esau  by 
practising  a  trick  on  his  blind  and  aged  father,  nor  for  a  Jael 
to  slay  a  Sisera  when  sleeping  peacefully  in  her  husband's  tent. 
The  age  of  Homer  was  an  age  of  heroes  animated  by  high  cour- 
age and  devotional  piety ;  yet  in  the  Homeric  literature,  as 
Sir  Henry  Maine  has  pointed  out,  the  deceitful  cunning  of 
Ulysses  appears  as  a  virtue  of  the  same  rank  with  the  pru- 
dence of  Nestor,  the  constancy  of  Hector,  and  the  gallantry 
of  Achilles.  Even  now  the  boundary  between  law  and 
morals  shifts  as  the  sands  of  the  sea  shift  with  the  ebbing  and 
the  flowing  tide.  The  tendency  of  civilisation  is  to  enlarge 
the  first  at  the  expense  of  the  second,  to  convert  the  voluntary 
morality  of  one  generation  into  the  obligatory  law  of  the  next. 
Instances  of  this  will  at  once  occur  to  you,  both  in  the  civil 
and  the  criminal  law.  One  of  them  is  furnished  by  the  doc- 
trine of  Fraud.     Fraud  may  be  a  moral  delinquency,  a  civil 


MONTAGUE   CRACKANTHORPE.  34& 

tort,  or  a  crime.  For  a  tradesman  to  pass  off  his  goods  as 
another's  was  at  one  time  a  moral  delinquency  only.  It  is  now 
a  civil  tort,  which  may  be  restrained  by  injunction  or  redressed 
by  damages.  Every  fresh  remedy  given  by  the  Civil  Courts 
against  fraud  trenches  pro  tanto  on  the  field  of  morals  and 
enlarges  the  field  of  positive  law.  Every  statute  which  creates 
a  fresh  crime  does  precisely  the  same  thing.  The  English 
criminal  law  amendment  Act  of  1885,  the  Act  for  the  punish- 
ment of  fraudulent  trustees,  the  provisions  of  our  Merchant 
Shipping  and  Public  Health  Acts,  which  have  converted  into 
criminal  offences  what  were  once  at  most  actionable  wrongs, 
are  instances  in  point. 

Passing  on  from  the  general  inquiry  into  the  nature  of  legal 
conceptions,  the  next  question  which  attracts  the  legal  historian 
is,  how  have  these  conceptions  become  interwoven  into  the 
particular  system  of  law  which  he  desires  to  investigate  ?  Let 
us  suppose  that  this  system  is  our  own  and  confine  ourselves 
to  that.  What  is  the  origin  of  Anglo-American  law,  that  is 
to  say,  of  that  large  body  of  jurisprudence  which  your  country 
and  mine  possess  in  common  ?  The  answer  you  will  have 
already  anticipated.  Its  origin  is  composite  like  that  of  the 
race  itself.  Its  staple  is  unquestionably  Anglo-Saxon,  but 
there  is  a  large  admixture  besides.  It  may,  for  all  we  know, 
hold  a  British  or  Celtic  element  concealed  in  some  unknown 
form  which  htls  hitherto  eluded  our  vision.  It  is  certain  that 
it  contains  a  Scandinavian  element  imported  by  the  Danes, 
and  a  Frankish  element  imported  by  the  Normans.  The 
extent  to  which  the  Roman  law  has  also  entered  in  is  a  matter 
on  which  there  is  much  difference  of  opinion.  That  it  did 
enter  in,  to  a  large  extent,  without  becoming,  so  to  to  speak, 
naturalised  amongst  us,  I,  for  one,  fully  believe,  and  with 
your  permission  I  will  shortly  state  my  reasons.  They  may 
be  taken  as  supplemental  to  those  furnished  by  Mr.  Howe,  of 
New  Orleans,  in  the  able  paper  which  he  read  to  this  Associa-* 
tion  at  Detroit  last  year. 
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We  start  with  the  undeniable  fact  that  for  more  than  three 
centuries  Britain  was  entirely  a  Roman  province,  and  was 
occupied  by  Roman  legions  for  more  than  five  centuries. 
Papinian,  one  of  the  most  famous  of  Roman  Jurisconsults 
dispensed  justice  in  the  forum  of  York,  if  we  may  trust  Dion 
Cassius,  writing  in  the  third  century  ;  and  according  to  a  tra- 
dition current  at  the  time  of  the  Commonwealth,  and  which  is 
vouched  for  by  John  Selden,  no  mean  antiquarian  authority, 
Ulpian  and  Paulus,  venerable  names  familiar  to  every  student 
of  the  law  of  Rome,  exercised  the  functions  of  Assessors  in 
other  parts  of  the  Island.  Now,  just  as  the  characteristic  of 
ancient  Greece  was  a  love  of  art,  so  the  characteristic  of 
ancient  Rome  was  a  love  of  law  and  order.  It  would,  there- 
fore, be,  indeed,  strange  if  Roman  Jurisprudence,  though 
planted  originally  in  Britain  by  force  of  arms,  had  not  left  its 
mark  behind  long  after  the  victorious  legions  had  been  with- 
drawn. 

I  am  aware  that  Sir  Frederick  Pollock  and  Dr.  Maitland, 
in  their  monumental  work  on  the  History  of  English  Law, 
published  in  1895,  contend  the  contrary  of  this,  and  maintain 
that  at  no  time  was  Roman  law  introduced  into  England  first- 
hand, at  least  on  any  appreciable  scale.  They  admit,  however, 
that  it  found  its  way  there  as  early  as  the  8th  or  9th  century 
"at  a  second  remove,**  and  that  this  introduction  was  effected 
through  the  English  clergy  who  brought  with  them  Latin 
forms  and  phrases  primarily  intended  for  Ecclesiastical  affairs, 
but  capable  of  adaptation  to  affairs  secular.  They  also  admit 
that  with  the  Norman  invasion  a  further  importation  of  Roman 
Law  took  place,  the  Dukes  of  Normandy  having  adopted  the 
official  machinery  of  the  Frankish  Government,  including,  of 
course,  whatever  Roman  elements  had  been  taken  up  by  the 
Franks.  They  observe  further  that  in  this  way  Institutions 
which  have  now-a-days  the  most  homely  and  English  appear- 
ance may  be  connected  through  the  customs  of  Normandy  with 
the  system  of  Government  elaborated  in  the  latter  centuries 
of  the  Roman  Empire. 
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These  statements,  coming  from  so  authoritative  a  quarter, 
are  unimpeachable  testimony  to  the  existence  of  Roman  law  in 
England  long  before  the  middle  of  the  12th  century,  when 
the  Roman  Digest  first  began  to  be  regularly  expounded  in 
Italy.  After  that  date  its  influence  became,  as  is  well  known, 
more  marked.  The  powerful  school,  or  University,  formed 
in  Bologna  about  the  year  1150,  attracted  students  of  Roman 
law  from  all  parts  of  Western  Europe,  including  the  British 
Isles,  and  such  seeds  of  it  as  had  already  taken  root  on  British 
soil  thenceforward  acquired  fresh  force  and  vitality.  About 
the  same  time  the  Canon  Law  of  Rome  (which  was  deeply 
impregnated  with  the  Roman  Law,  although  it  had  an  inde- 
pendent origin)  reared  its  head  throughout  the  Continent, 
greatly  strengthened,  as  it  was,  by  the  publication  of  the  col- 
lection of  Conciliar  and  Papal  decrees  known  as  the  ^^ Deere- 
turn  GratianV  This  Canon  Law  was  administered  in  Britain 
by  the  Bishops,  side  by  side  with  the  secular  law  of  the 
King's  Courts,  as  is  shown  by  the  fact  that  the  Constitutions 
of  Clarendon  provided,  in  the  year  1164,  a  ready  method  of 
settling  any  conflict  between  the  two  jurisdictions.  Much  of 
this  Canonical  Jurisprudence  still  survives  in  the  law  relating 
to  wills  of  personalty,  and  down  to  quite  recent  times  it  was 
an  important  factor  in  the  law  relating  to  married  women. 
In  England,  Divorce  Acts  and  Married  Womens'  Property 
Acts  have,  of  late,  "  changed  all  that,"  and  the  advent  of  the 
New  Woman  has  stamped  the  change  as  irreversible. 

The  argument  in  favour  of  the  influence  of  the  Roman  law 
upon  our  own  is  greatly  strengthened  if  we  turn  to  the  work 
attributed  to  Henry  de  Bracton,  Justice  of  the  King's  Bench 
in  the  reign  of  Henry  III.  Bracton's  method  (like  that  of 
Azo  of  Bologna  from  whom  he  largely  borrowed)  is  the  same 
as  that  of  Justinian's  Institutes,  and  numerous  passages  from 
the  Digest  and  the  Code  are  scattered  throughout  his  pages. 
To  determine  the  precise  extent  to  which  Bracton  ''  Romanized 
the  English  Law  "  or  "Anglicized  the  Roman  Law  "  is,  how- 
ever, by  no  means  easy.     Opinions  on  the  point  greatly  differ. 
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They  were  collected  some  time  ago  by  my  friend  Mr.  T.  E. 
Scrutton  in  a  paper  which  he  contributed  to  the  Unglish  Law 
Quarterly  Review  and  I  have  his  leave  to  reproduce  them  here. 

Mr.  Reeve,  the  well  known  legal  historian,  thinks  that  the 
Roman  law.  was  only  used  by  Bracton  as  an  illustration  and  an 
ornament,  and  was  not  regarded  as  an  authority.  M.  Houard, 
on  the  other  hand,  is  so  struck  with  Bracton 's  Romanizing 
tendencies  as  to  omit  him  entirely  from  his  collection  of 
Anglo-Norman  legal  sources,  viewing  him  as  a  polluter  of  the 
pure  stream  of  English  law.  Sir  Henry  Maine  speaks  of 
the  "  plagiarisms  of  Bracton "  and  considers  it  one  of  the 
most  hopeless  incidents  in  the  history  of  Jurisprudence  that 
an  English  writer  of  the  time  of  Henry  III  should  have  been 
able  to  put  off  on  his  countrymen  as  a  compendium  of  pure 
English  law,  a  treatise  of  which  the  entire  form  and  a  third 
of  the  contents  were  directly  borrowed  from  the  Digest. 
Biener,  like  Reeve,  holds  that  Bracton  although  citing  much 
Roman  law  attributed  no  authority  to  it.  Spence,  on  the 
other  hand,  declares  that  there  is  scarcely  a  principle  of  law 
stated  in  Bracton  which  may  not  be  traced  back  to  the  Digest 
or  the  Code.     "  Quot  homines^  tot  sententiae.'* 

Mr.  Scrutton's  own  view,  in  which  I  venture  to  concur, 
strikes  a  mean  between  these  opposite  conclusions.  As  regards 
the  first  part  of  Bracton 's  work  which  deals  with  the  law  of 
persons,  the  different  modes  of  acquisition,  and  the  nature  of 
contracts,  this,  probably,  was  copied  directly  from  Roman 
sources,  and,  as  English  law,  was  new ;  while  the  second  part, 
which  deals  with  donations,  possession,  inheritance  and  the 
theory  of  actions,  was  partly  old  English  law,  and  partly  law 
derived  from  the  Roman  which  the  decisions  of  a  long  line  of 
clerical  judges  had  made  law  of  the  land. 

Let  me  now  push  the  argument  a  little  further  by  enumer- 
ating a  few  instances  of  the  way  in  which  our  early  Jurispru- 
dence closely  resembles  that  of  Rome 

I  will  begin  with  the  ideas  which  lie  at  the  root  of  English 
real  property.     No  lawyer  will  deny  that  if  we  wish  to  under- 
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Stand  the  elements  of  real  property  law,  we  must  study  the 
Feudal  System.  Feuds  are  the  fountain  whence  our  notions 
of  proprietary  right  in  the  realty  originally  flowed.  Thither 
the  student  in  conveyancing  must  still  resort  for  the  princi- 
ples, and  even  the  practice,  of  his  art.  Other  branches  of 
jurisprudence  may  be  taught,  without  quoting  obsolete  usages ; 
but  it  is  not  so  with  the  law  of  real  property.  The  elements 
of  that  law  lie  remote  in  the  annals  of  the  fiercest  and  dark- 
est period — a  period,  as  has  been  well  said,  of  lawless  chiefs, 
and  armed  retainers,  dwelling  under  a  system,  turbulent  in  its 
vigour,  and  corrupt  in  its  decline,  yet  destined  even  when  in 
ruins  to  influence  the  habits  and  mould  the  institutions  of  the 
most  enlightened  nations  of  Europe. 

At  first  sight,  this  Feudal  System,  and  the  incidents  of  land 
tenure  which  were  part  of  it,  appear  to  be  peculiarly  Teutonic, 
but  even  here  an  affinity  with  Roman  practice,  if  not  the 
direct  influence  of  Rome,  may  be  clearly  discerned.  A  close 
analogy  exists  between  the  well-known  relation  of  the  Feudal 
lord  to  his  vassal  and  that  of  the  Roman  Patron  to  his 
client.  The  Roman  client  was,  I  need  not  remind  you,  bound 
to  treat  his  patron  with  reverence,  to  furnish  him  with  aid  to 
marry  his  daughter,  and  to  redeem  him  when  taken  captive — 
incidents,  these,  inseparable  from  the  feudal  relationship,  and 
expressly  reserved  to  the  feudal  lord  by  the  Magna  Gharta  of 
King  John.  '^  The  patron  *'  says  Dionysius  of  Halicarnassus^ 
'^  was  the  legal  adviser  of  the  client.  He  was  the  client's 
guardian  and  protector  as  much  as  he  was  the  guardian  and 
protector  of  his  own  children.  He  maintained  the  client's 
suit  when  he.  was  wronged,  and  defended  him  when  he  was 
charged  with  having  wronged  another.  The  client  in  return 
for  these  services  was  bound  to  accompany  his  patron  to  war." 
Compare  with  this  description  the  relation  between  the  feudal 
lord  and  the  feudal  vassal.  What  was  the  principle  of  a  fief? 
A  mutual  contract  of  fidelity  and  support.  It  laid  on  the 
lord  the  obligation  of  protecting  his  vassal ;  it  imposed  on  the 
vassal  the  duty  of  military  service  towards  his  lord. 
23 
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But  this  is  not  all.  Tacitus  in  his  Gemiania  records  the 
fact  that  a  practice  had  grown  up  in  his  day  of  committing  to 
the  care  of  Roman  veterans,  or  to  the  Gallic  or  German  tribes, 
that  part  of  the  public  domain  which  was  on  the  extreme 
frontier,  to  be  held  by  them  and  their  descendants  on  the  con- 
dition of  their  performing  soldier  service  for  the  State.  The 
title  to  the  lands  thus  granted,  which  were  known  as  agri 
limitrophi,  passed  by  delivery  of  possession.  There  is  surely 
here  more  than  an  accidental  resemblance  to  the  tenure  of 
land  which  was  in  force  in  England  until  the  12th  of  Charles 
II,  and  to  the  **  livery  of  seisin  "  which  was  in  general  use 
there  as  late  as  1845,  and  has  never  been  formallv  abolished. 

Again,  the  characteristic  distinction  between  the  legal  and 
the  equitable  ownership  of  land  finds  a  precise  correspondence 
in  that  which  subsisted  at  Rome  between  property  held  Jure 
Quiritium  and  property  held  in  bonis.  The  analogy  is  the 
more  significant  because  such  a  severance  of  law  and  equity  is 
by  no  means  general.  Gaius  notices  it  as  a  peculiarity  of  the 
Roman  system,  and  contrasts  it  with  the  absolute  ownership 
which  alone  was  elsewhere  recognised. 

Another  point  of  contact  with  Rome  is  to  be  found  in  the 
English  doctrine  of  "uses'*  and  "trusts."  How  far  these 
were  actually  derived  from  Roman  law  has  been  much  debated, 
and  will  continue  to  be  so.  Ingenious  have  been  the  con- 
jectures started  by  the  anti-Romanists  in  their  efforts  to  find 
for  them  an  independent  origin.  We  are  told  by  some — and  your 
own  countryman,  Mr.  Justice  Holmes,  whose  great  learning 
commands  my  deepest  respect,  was,  I  think,  the  author  of  the 
discovery — that  the  feoffee  to  uses  corresponds  point  by  point 
to  the  Salman  of  the  early  German  law  as  described  by  Beseler 
in  his  Erbvertrdgen  some  sixty  years  ago.  The  Salman  was 
unquestionably  a  person  to  whom  land  was  transferred  in  order 
that  he  might  make  a  conveyance  according  to  the  grantor's 
direction,  but  the  conveyance  was  generally  only  to  take  effect 
after  the  grantor's  death,  the  grantor  reserving  to  himself  the 
enjoyment  of  the  land  during  his  life.     Notwithstanding  this 
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posthumous  character  of  the  Salman,  Mr.  Justice  Holmes  con- 
siders that  his  likeness  to  the  feoffee  to  uses  is  such  as  to  warrant 
the  inference  that  the  latter  was  but  the  former  transplanted.  I 
confess  to  be  old-fashioned  enough  not  to  be  convinced  by  this 
reasoning.  I  prefer  to  assign  the  '*  use  '*  to  a  still  older  foster- 
parent  than  the  Lex  Salica^  viz.,  to  that  to  which,  for  aught  we 
know,  the  Lex  Salica  may  have  been  itself  indebted,  I  mean 
the  fideicommissum  of  the  later  Empire.  Fidet'Commiasa,  as 
every  student  of  Roman  law  knows,  were  originally  introduced 
in  connection  with  the  law  of  wills.  At  first  they  were  pre- 
carious, depending  entirely  on  the  honour  of  the  trustee,  but 
they  were  ultimately  placed  under  the  protection  of  an  estab- 
lished public  functionary,  the  Praetor  Fideicommiasarivs.  The 
object  of  imposing  the  fidei-commissum  was  to  evade  the  strict 
rules  of  the  civil  law,  by  transmitting  property  to  aliens  and 
others  who  were  legally  incapacitated  from  taking  anything 
directly  under  the  will  of  a  Roman  citizen.  No  one  looking 
at  the  early  history  of  English  equity  can  fail  to  see  the  paral- 
lel. The  observance  of  the  "use"  or  "trust*'  was  enforced 
by  the  early  clerical  Chancellors  precisely  in  the  same  way 
as  \ke  fidei-commissum  was  protected  by  the  Roman  Praetors. 
Its  object,  too,  was  strictly  analogous,  namely,  to  evade  the 
strict  rule  of  the  Statute  Law,  which  prohibited  alienation  in 
mortmain. 

The  catalogue  of  points  of  resemblance  between  the  Roman 
system  and  the  English  might,  if  time  permitted,  be  greatly 
extended.  I  will  only  mention  a  few  more  items.  Every  one 
must  agree  that  our  law  of  Easements  owes  its  origin  to  the 
Roman  Servitudes,  and  Lord  Holt's  judgment  in  the  cele- 
brated case  of  Coggs  v.  Bernard  shows  how  much  our  law  of 
Bailment  coincides  with,  if  it  was  not  derived  from,  the  Roman 
learning  on  the  same  subject.  The  distribution  of  an  intestate's 
personalty  under  the  statute  of  Charles  II  is  based  on  the 
NovellaB  of  Justinian,  and  so  is  our  mode  of  reckoning  degrees 
of  kindred.  The  Donatio  Mortis  causa^  the  Cessio  bonorumj 
the  doctrine  of  the  property,  or  absence  of  property,  in  ferce 
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naturcBy  were  all  directly  borrowed  from  the  law  of  Rome,  the- 
very  names  of  the  things  borrowed  having  survived  to  bear 
witness  to  that  fact. 

I  now  pass  on  to  say  a  few  words  upon  another  and  distinct 
branch  of  the  history  of  our  Jurisprudence,  viz :  its  internal 
development.  Just  as  the  annals  of  the  language  of  a  country 
cannot  be  regarded  as  complete  which  do  not  tell  us  something 
of  the  growth  of  its  literature  and  mark  the  epochs  of  its  great- 
est writers ;  so,  no  legal  history  can  be  perfect  which  does  not 
show  us  how  our  domestic  law  has  adjusted  itself  by  plow 
degrees  to  the  social  wants  of  the  people.  We  must  not  forget 
that,  after  all,  the  effective  laws  of  a  country  are  only  an 
expression  of  the  national  tone  and  temper  for  the  time  being. 
Legislation  can  never  ^' force  the  pace;"  it  must  always  lag 
behind,  rather  than  precede,  the  popular  demand  for  it.  The 
connexion  which  subsists  between  the  outward  circumstances 
of  society  in  any  particular  age  and  the  legal  characteristics  of 
that  age  may  not,  indeed,  be  always  clear,  but  it  is  certain 
that  the  more  we  know  of  the  antecedent  historical  facts,  the 
more  thorough  is  the  insight  we  gain  into  the  law  which  is 
their  product.  As  Mr.  E.  J.  Phelps  said  in  Edinburgh  some 
ten  years  ago,  ''  Law,  however  fundamental,  is  but  the  reflex 
of  public  opinion  and  in  the  long  run  in  a  free  country  must 
be  maintained  by  that  opinion  or  must  perish/' 

Again,  just  as  law  is  modified  by  history,  so  is  history 
in  some  degree  modified  by  law  and  even  by  legal  forms.  Of 
this  truth  there  are  many  illustrations  from  which  I  will  only 
select  two. 

Consider  the  effect  which  the  Norman  form  of  tenure  had 
on  the  power  of  the  Crown.  According  to  Continental  feu- 
dalism, the  vassal  owed  allegiance  to  his  immediate  lord, 
and  not  to  the  lord  paramount  who  was,  in  England  the 
King.  Hence,  whenever  the  King  and  the  immediate  lord 
happened  to  be  in  opposition  to  each  other,  continental  feudal- 
ism strengthened  the  hands  of  the  lord  and  weakened  the 
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Lands  of  the  King.  The  Conqueror  wisely  insisted  that  (con- 
trary to  the  feudal  principle)  allegiance  should  be  owed  direct 
to  the  King  and  not  to  the  immediate  lord.  This  innovation 
<;oloured  the  course  of  our  constitutional  history  right  down  to 
the  time  of  William  and  Mary. 

Consider,  again,  the  effect  of  the  arbitrary  and  cruel  forestal 
laws  which  the  Conqueror  introduced  to  protect  his  favourite 
diversion  of  hunting.  These  forestal  laws  were  the  occasion  of 
many  of  the  terrible  disorders  of  those  times,  and  had  an 
important  bearing  on  our  early  social  history. 

Consider,  again,  how  legal  changes  helped  to  work  social 
<;hanges  during  the  stirring  wars  of  the  Roses.  Then  was 
introduced  the  fiction  of  the  Common  Recovery  which  dealt  a 
fatal  blow  to  family  entails,  and,  by  rendering  the  lands  of  the 
nobility  forfeitable  for  treason,  caused  them  to  be  subdivided 
amongst  the  wealthier  members  of  the  middle  class.  The  fre- 
quent conveyances  to  uses  to  be  met  with  at  this  period  were 
due  to  the  same  increasing  desire  to  shake  off  the  feudal  yoke, 
and  to  escape  the  consequences  of  attainder.  Indirectly,  too, 
these  same  ^^uses  "  had  a  result  much  more  far-reaching  than 
was  originally  contemplated.  The  plasticity  of  the  equitable 
estate,  through  the  medium  of  the  use,  favoured  and  developed 
the  operations  of  commerce,  which  was  only  then  beginning 
to  form  an  element  in  our  national  life. 

I  must  not  attempt  to  follow  out  this  train  of  thought,  as 
exemplified  in  more  recent  times,  for  it  would  take  too  long.  I 
return  to  the  internal  development  of  our  Jurisprudence  and 
the  interesting  field  of  inquiry  which  it  presents  to  the  legal 
historian.  In  the  department  of  Common  Law,  we  may  inves- 
tigate the  growth  of  our  mode  of  trial  from  the  Inquisitors  of 
the  Frankish  Kings,  through  the  Recognitors  of  the  Anglo- 
Norman  period,  down  to  the  Jurors  of  our  own  day — the  his- 
tories of  the  actions  of  debt,  assumpsit,  and  case — the  gradual 
simplification  of  pleading — the  development  of  the  law  relating 
to  Promissory  notes  and  bills  of  Exchange — the  systematisation 
of  the  law  of  Insurance — the  successive  alterations  of  the  rules 
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of  evidence  from  the  time  when  no  interested  person  could,, 
even  in  a  civil  cause,  be  called  as  a  witness  on  his  own  behalf, 
down  to  the  passing  of  the  several  measures  in  the  United 
States  and  the  Australian  colonies  (England  herself  cannot 
yet  be  included)  by  which  such  evidence  is  admissible  in  all 
cases,  whatever  the  cause  of  action  or  the  nature  of  the  crime 
charged. 

In  the  department  of  Ecjuity  we  may  trace  the  stages  by 
which  the  Chancellor,  emerging  from  his  original  position  as 
Secretary  to  the  King,  came  to  be  the  head  of  an  independent 
Court,  administering  relief  in  cases  not  within  the  jurisdiction 
of  the  ordinary  Courts.  We  may  watch  the  long  line  of 
clerical  Chancellors  from  the  reign  of  Richard  II  to  the  21st 
of  Henry  VIII  conspiring  to  form  a  distinct  code  of  rules, 
by  which  the  enjoyment  and  alienation  of  property  should  be 
regulated  on  principles  varying  in  many  essential  particulars 
from  the  system  recognized  by  the  lay  judges  of  the  King's 
Bench  or  Common  Pleas.  We  may  distinguish  the  different 
means  by  which,  in  spite  of  the  Statute  of  Uses,  the  jurisdic- 
tion of  the  Court  of  Chancery  continued  unimpaired,  and 
note  how  the  Judges  who  promulgated  the  dogma  that  "  there^ 
could  be  no  use  on  a  use  **  completely  defeated  their  own  ends. 

We  may  watch  the  notion  of  the  existence  of  a  general  equity 
in  a  mortgagor  to  redeem  the  mortgage  after  forfeiture,  gradu- 
ally but  surely  gaining  ground  from  the  middle  of  the  14th  cen- 
tury until  it  became  completely  established  in  the  reign  of 
Charles  I.  We  may  notice  in  the  reign  of  James  I  the  earli- 
est recognition  of  the  capacity  of  the  wife  to  enjoy  property 
apart  from  her  husband  by  virtue  of  an  ante- nuptial  deed,  and 
the  independence  thus  gained  further  secured  by  the  restraint 
on  anticipation  said  to  have  been  invented  by  Lord  Chancellor 
Thurlow  in  the  reign  of  George  III.  The  doctrines  of  Spe- 
cific Performance,  of  the  relief  against  Penalties  and  Forfeit- 
ures, of  Mistake,  of  Election,  of  Executory  Trusts,  and 
numerous  others,  we  can  refer  in  like  manner  to  their  original 
sources ;  and  so  estimate  the  value  of  the  labours  of  a  Not- 
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tingham,  a  Hardwicke,  and  an  Eldon,  according  to  the  con- 
tributions they  each  have  made  to  the  fabric  of  our  equity 
jurisprudence. 

Again,  in  the  history  of  the  way  in  which  devises  came  into 
vogue  we  shall  find  the  only  true  theory  of  wills  of  realty,  from 
their  first  legalisation  in  the  reign  of  Henry  VIII  to  their 
assimilation  in  England  to  wills  of  personalty  at  the  commence- 
ment of  Queen  Victoria  s  reign.  We  may  note  how  the  Statute 
of  Wills  gave  effect  at  law  to  what  had  previously  been  mere 
declarations  of  uses  in  equity,  and  how  precedents  which  before 
the  Statute  was  passed  had  served  for  the  latter  purpose  only 
were  resorted  to,  after  the  Statute,  for  disposing  of  the  legal 
estate  upon  death.  From  this  two  important  consequences  will 
be  seen  to  follow.  The  first  was  that  the  will  was  regarded  as  a 
present  conveyance  of  land  limited  to  take  efi*ect  at  a  future 
date,  and  therefore  not  to  include  after-acquired  property,  a 
view  which  prevailed  in  England  down  to  1837,  and  in  Scot- 
land for  many  years  later ;  the  second  that  the  legal  limita- 
tions of  devises  came  to  be  interpreted  with  the  same  latitude 
as  the  uses  from  which  they  had  sprung.  This  is  the  explana- 
tion of  the  fact  that  wills  of  lands  retained  thair  elastic  charac- 
ter after  they  had  been  taken  out  of  the  exclusive  dominion  of 
equity,  and  continued  to  be  subject  to  a  different  code  of  rules 
from  that  which  the  rigour  of  the  feudal  system  had  required 
the  construction  of  deeds. 

Studying  our  law  in  this  way,  first  in  its  general  out- 
lines, then  in  its  special  departments,  we  shall  be  studying 
English  history  as  well.  We  shall  also  be  liberalising  and 
expanding  our  ideas.  If  engaged  in  the  practice  of  our  pro- 
fession, we  shall  escape  being  made  its  slave  ;  if  about  to  enter 
it,  we  shall  be  laying  a  broad  foundation,  which  will  aid  us  in 
grappling  with  its  details,  because  the  historic  clue  will  be  in 
our  hands.  Each  principle  we  apply  will  carry  with  it  the 
association  of  the  time  when  it  was  first  enunciated,  while  an 
insight  will  be  gained  into  the  social  and  political  life  of  the 
past,  as  reflected  in  the  mirror  of  the  present.     For,  'in  the 
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world  of  law,  as  in  the  physical  world,  every  commotion  and 
conflict  of  the  elements  has  left  its  mark  behind  in  some  break 
or  irregularity  of  the  strata.  Every  struggle  which  ever  rent 
the  bosom  of  society  is  apparent  in  the  disjointed  condition  of 
the  field  of  law  which  covers  the  spot,  and  the  several  products 
of  the  several  ages  of  English  history  may  be  there  seen  side 
by  side,  not  interfused,  but  heaped  one  upon  another,  as  many 
different  ages  of  the  earth  may  be  read  in  some  perpendicular 
section  of  its  surface.' 

With  this  expressive  simile,  for  which  I  am  indebted  to 
John  Stuart  Mill,  I  might  well  conclude,  but  there  is  one  other 
aspect  of  legal  history  which  we  cannot  leave  out  of  sight 
since  it  confronts  us  on  the  path  which  as  professional  men  we 
are  called  upon  to  tread. 

It  is  the  boast  of  some  English  practitioners,  and  it  may  be 
the  boast  of  some  Americans  also,  that  they  want  to  know 
the  law  of  to-day,  and  do  not  care  to  trouble  themselves 
about  the  law  as  it  was  centuries  ago.  Well,  but  is  not  our 
legal  system,  a  system  of  government  of  the  living  by  the  dead, 
and  is  it  possible  fully  to  understand  the  law  of  to-day  without 
some  knowledge  of  ancient  law  ?  Once  we  admit  that  we  have 
to  be  guided  by  authority,  we  must  also  admit  that  ,we  cannot 
read  authority  aright  unless  we  can  truly  estimate  the  conditions 
and  qualifications  under  which  alone  it  can  be  safely  applied. 
These  conditions  and  qualifications  can  only  be  known  by  go- 
ing back  to  the  source  of  the  authority,  by  considering  the 
material  or  social  needs  which  called  it  into  existence.  Take 
any  legal  doctrine  that  has  come  down  to  us  through  the  ages, 
crystallised,  perhaps,  into  a  phrase.  Nothing  is  easier  than  to 
accept  such  a  phrase  as  settling  a  disputed  point  out  of  hand, 
and  nothing  more  dangerous.  Half  one's  time  as  an  advanced 
practitioner  is  spent  in  mastering  the  limitations  of  formulce 
which  as  students  we  swallowed  whole  and  retained  undigested. 
When  we  have  tracked  a  principle  home,  we  find  very  often 
that  it  has  to  be  re-stated,  and  that  when  so  re-stated  it  throws 
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quite  a  different  light  on  the  matter  in  hand,  or  else  (no  uncom- 
mon discovery)  that  it  has  no  bearing  at  all. 

Let  me  demonstrate  the  practical  value  of  archaic  law  by 
one  or  two  examples. 

The  English  system  of  Common  law  pleading  was  finally 
swept  away  by  the  English  Judicature  Act  of  1873.  It  had 
been  encumbered  with  obsolete  learning  and  had  been  terribly 
abused  by  the  ingenuity  of  pleaders  during  centuries  of  adroit 
manipulation.  The  abuses,  were  not,  I  think,  organic,  and 
much  had  been  done  to  remedy  them ;  but  the  system  had 
fallen  into  discredit,  and  had  become  the  scape-goat  for  the  sins 
of  the  profession.  It  was  determined  that  it  should  no  longer 
be  necessary  to  plead  formal  causes  of  action,  but  that  each 
party  should  tell  shortly  his  plain  tale  unfettered  by  technical- 
ities, or,  as  the  rules  expressed  it,  that  his  pleading  should  con- 
tain, and  contain  only,  a  summary  statement  of  the  material 
facts  on  which  he  proposed  to  rely.  The  change  was  of  enor- 
mous historical  importance.  The  old  system  had  been  the 
mould  upon  which  the  whole  common  law  had  been  gradually 
formed.  All  legal  conceptions  had  been  defined,  analyzed,  and 
formulated  through  the  operation  of  that  elaborate  machinery. 
It  provided  a  natural  classification  of  the  law,  saving  it  from 
absolute  chaos,  so  that  students  learnt  their  principles  as  they 
went  along  by  mastering  their  procedure. 

Declarations,  pleas,  and  demurrers  have  now  become  matters 
of  antiquarian  interest,  so  far  as  actual  practice  is  concerned. 
But,  until  the  whole  system  of  English  law  shall  be  recast  and 
codified,  the  old  learning  respecting  them  will  be  indispensable 
to  all  who  wish  to  be  sound  common  lawyers.  Without  it  a  great 
deal  of  quite  recent  authority  will  remain  obscure,  and  the  old 
books  in  great  measure  unintelligible.  Even  in  so  simple  a 
matter  as  an  action  of  contract,  it  is  necessary  to  know  the 
peculiar,  and  not  unromantic,  history  of  the  action  of  assumpsit. 
In  an  action  for  injuries  against  a  carrier,  we  must  still  be  familiar 
with  the  distinction  between  a  breach  of  the  duty  to  carry 
aafely  and  a  breach  of  the  contract  to  carry,  though  we  are  no 
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longer  put  to  a  choice  between  the  one  and  the  other  form  of 
action.  And,  so  long  as  written  pleadings  remain,  the  best 
masters  of  the  art  will  be  they  who  can  inform  the  apparent 
license  of  the  new  system  with  that  spirit  of  exactness  and 
self-restraint  which  flows  from  a  knowledge  of  the  old. 

Let  me  take,  as  a  second  illustration,  a  case  which  occurred 
in  England  a  few  years  ago.  Nothing  at  first  sight  seems 
simpler  than  the  maxim,  "■'■  Quicquid  pla?itatur  solo^  solo  cediV 
It  is  first  met  with,  so  far  as  I  am  aware,  in  this  precise  form 
in  Wentworth^s  Ofiice  of  Executor,  published  in  1641,  but  it 
is  to  be  found  both  in  Gains  and  the  Digest,  though  in  slightly 
different  terms.     The  statement  in  the  Digest  is  this : 

**  Cum  in  suo  solo  aliquis  aliena  materia  aedificaverit^  ipse 
dominus  intelligitur  aedijicii^  quia  omne  quod  inaedificatur  solo 
cedity  But  under  what  circumstances  is  the  rule  applicable 
and  are  there  any  exceptions  to  it  ?  This  was  the  very  ques- 
tion that  arose  in  the  case  I  am  about  to  mention. 

The  plaintiffs  were  landowners  in  one  of  the  mining  districts 
of  Derbyshire ;  the  defendants  were  owners  of  a  lead  mine  situ- 
ate under  the  plaintiffs*  soil,  and  they  had  the  right,  by  a  local 
statute,  to  search  there  for  veins  of  ore.  The  defendants  had 
erected  buildings  on  the  plaintiffs'  land  in  aid  of  their  mining 
operations,  but  when  the  mines  proved  un remunerative  they 
pulled  these  buildings  down  and  sold  the  materials.  The 
action  was  brought  by  the  owners  of  the  surface  to  recover  the 
value  of  these  materials  on  the  plea  that,  as  soon  as  the  build- 
ings were  erected,  they,  and  all  that  was  fixed  to  them,  became 
the  property  of  the  surface-owner.  The  maxim  I  have  quoted 
was  relied  on  as  establishing  this.  The  case  was  fought  in 
three  Courts  and  in  each  the  plaintifis  failed.  The  House  of 
Lords,  which  finally  decided  it,  pointed  out  that  what  the 
Digest  really  said  was  that  where  one  man  built  on  his  own 
soil  with  another's  materials  the  latter  became  for  the  time 
being  part  of  the  soil  on  which  the  building  stood,  but  that  as 
soon  as  the  materials  became  chattels  by  the  destruction  of  the 
building,  the  property  in  them  revested  in  their  original  owner, 
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and  was  divested  out  of  the  owner  of  the  soil.  In  short,  the 
authority  relied  on  by  the  plaintiffs,  when  examined  with  the 
context,  proved  the  exact  contrary  of  that  for  which  it  was  cited, 
and  absolutely  destroyed  the  claim  it  was  supposed  to  support. 

The  last  illustration  I  shall  trouble  you  with  is  a  case  of  my 
own  heard  in  the  English  Court  of  Appeal  in  the  spring 
of  the  present  year.  I  know  it  is  dangerous  to  refer  to  one's 
own  cases,  because  one  is  apt  to  magnify  their  importance,  but 
this  one,  I  think  you  will  allow  to  be  in  point. 

The  question  was  whether  a  strip  of  land,  part  of  the 
original  bed  of  the  Thames  but  from  which  the  water  of  the 
river  had  receded,  belonged  to  the  defendant,  as  owner  of 
the  bed,  or  to  the  plaintiffs  as  proprietors  of  the  land  and 
bank  in  close  proximity  to  which  the  strip  lay.  The  limits 
of  the  plaintiffs'  land,  as  defined  by  the  bank  and  the  trees 
growing  on  the  edge  of  it,  had  never  altered  physically, 
but  it  was  contended  on  their  behalf  that  the  jus  alluvionis 
applied,  and  that  the  dry  bed  had,  in  law,  become  annexed  to 
the  bank,  although  lying  six  feet  below  it.  On  the  other  hand, 
it  was  contended  on  the  part  of  the  defendant,  for  whom  I  acted 
as  counsel,  that  when  the  original  boundary  of  the  property  in 
dispute  could,  as  here,  be  clearly  ascertained  by  inspection  of 
the  ground,  the  jus  alluvionis  had  no  application.  In  support 
of  this  latter  proposition  reference  was  made  to  Brae  ton, 
Britton,  Fleta,  and  Lord  Hale,  as  well  as  to  a  case  decided  in 
the  22  Ed.  Ill  which  we  unearthed  from  the  dusty  archives  of 
the  Year  Books.  As  the  Court  was  against  the  plaintiffs  on 
grounds  immaterial  for  the  present  purpose,  but  sufiicient  to 
dispose  of  the  case,  our  contention  with  regard  to  the  limita- 
tions of  the  jus  alluvionis  did  not  come  up  for  actual  decision. 
There  was,  however,  a  clear  inclination  of  judicial  opinion  in 
its  favour.  The  President  of  the  Court,  Lord  Justice  Lindley, 
agreed  that  our  proposition  might  be  true  **  if  the  boundary 
were  a  wall  or  something  so  clear  and  visible  that  it  was  easy 
to  see  whether  the  accretions  as  they  became  perceptible  were 
on  one  side  of  the  boundary  or  on  the  other;"  while  his  col- 


364  THE    USES   OF   LEGAL   HISTORY. 

league,  Lord  Justice  Smith,  was  of  opinion  that  the  authorities 
x;ited  pointed  to  the  conclusion  that  wherever  the  metes  and 
bounds  were  defined,  as  they  were  in  the  present  case  by  a 
bank  six  feet  high,  the  doctrine  of  accretion  relied  on  by  the 
plaintiffs  could  not  be  successfully  invoked. 

Now  mark  this  curious  fact.  The  passage  in  Bracton  on 
which  we  on  the  part  of  the  defendant  relied  is  taken 
straight  from  Azo  and  is  in  these  words  "/n  agris  limitati$ 
locum  non  habet  jus  alluvionis,"  Now,  "  ager  limitatus**  was 
a  technical  term  for  land  which  had  been  assigned  to  individ- 
uals by  a  public  authority  when  a  fresh  territory  was  captured 
or  a  new  colony  founded.  It  was  laid  out  by  the  agrimen- 
soreSj  and  its  limits  were  defined  by  boundary  stones  called 
termini,  usually  named  after  a  Roman  Emperor.  The  antith- 
esis to  it  was  the  *^  ager  arcijiniua,**  the  boundaries  of  which 
were  either  natural,  as  mountain  ridges  and  rivers,  or  artificial, 
as  water-conduits,  ramparts  of  earth,  and  so  forth. 

This  distinction  once  appreciated,  it  is  plain  that  the  Plaint- 
iffs* land,  the  natural  boundary  of  which  was  the  bank,  was 
really  ^^  ager  arcifinius,**  and  not  '^  ager  limitatus''  a.t  all. 
It  is  equally  obvious  that  since  there  is  no  ^^  ager  Kmita- 
tu8  "  in  England,  in  the  only  proper  sense  of  that  term,  the 
passage  in  Bracton  (assuming  that  writer  to  have  understood 
it  himself,  which  Dr.  Maitland  doubts)  forms  no  part  of  Eng- 
lish law.  The  case  is  now  beyond  appeal ;  I  cannot,  therefore, 
be  taken  to  task  by  my  client  for  making  this  fact  known.  I 
mention  it  to  show  the  importance  of  not  trusting  to  the  dictum 
of  a  text-writer,  however  eminent  he  may  be,  and  of  going  to 
the  root  of  the  matter  in  every  case  with  which  in  our  daily 
practice  we  may  have  to  deal. 

Mr.  President  and  Gentlemen,  I  have  now  finished.  I  am 
not  going  tQ  indulge  in  any  more  personal  reminiscences  or 
any  more  professional  confidences.  I  have  not,  as  I  intimated 
at  the  opening,  put  these  thoughts  on  paper  with  the  object  of 
imparting  instruction.  My  aim  has  been  rather  to  stimulate — 
.to  stimulate  the  younger  men  to  pursue  legal  history  side  by 
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side  with  their  strictly  professional  work,  and  to  prove  to  any 
older  ones  who  may  be  disposed  to  look  at  law  only  from  its 
money-making  side,  that  there  are  more  things  in  heaven  and 
earth  than  are  dreamt  of, — I  must  not  say  in  their  philosophy, 
for  they  would  probably  scorn  the  word — but  in  their  actual 
experience. 

I  will  not  now  detain  you  longer.  I  will  only  thank  you 
for  giving  me  so  attentive  a  hearing,  and  crave  the  indulgence 
of  such  of  my  legal  brethren — for  brothers  in  law  we  all  of 
us  are — as  may  desire  to  exchange  the  forced  attitude  of  listener 
for  the  fascinating  r61e  of  candid  critic. 
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OF 

COMMITTEE  ON  JUDICIAL  ADMINISTRATION  AND 

REMEDIAL  PROCEDURE. 

The  Committee  on  Judicial  Administration  and  Remedial 
Procedure  to  which  Was  referred  "  the  question  whether  there 
a^re  any  mischiefs  or  abuses  caused  by  delays  in  criminal  cases, 
resulting  through  existing  systems  of  review  by  appeal  or 
otherwise"  respectfully  report: 

In  March  last,  the  Committee  sent  a  letter  to  one  or  more 
members  of  this  Association  in  each  State,  such  letter  being 
as  follows : 
''Dear  Sir: 

At  the  last  meeting  of  the  American  Bar  Association  the 
following  resolution  was  adopted : 

''  Resolvedy  That  the  Committee  on  Judicial  Administration 
and  Remedial  Procedure  be  requested  to  consider  the  question 
whether  there  are  any  mischiefs  or  abuses  caused  by  delays  in 
criminal  cases,  resulting  through  existing  systems  of  review  by 
appeal  or  otherwise,  and  to  present  at  the  next  meeting  of  the 
Association  such  recommendations  as  to  a  remedy  therefor  or 
arrange  for  such  further  discussion  upon  the  subject  as  they 
may  deem  best." 

This  resolution,  it  seems,  was  suggested  by  the  remarks 
made  in  the  address  of  Mr.  Justice  Brewer,  before  the  Section 
of  Legal  Education,  as  follows : 

''  The  end  of  litigation  should  be  almost  always  in  the  trial 
court.  Business  men  understand  that  it  is  best  that  the 
decisions  of  their  Committees  of  arbitration  should  be  final  and 
without  any  review ;  while  some  of  our  profession  seem  to 
think  that  justice  is  more  likely  to  be  secured  if,  by  repeated 
reviews  in  successive  courts,  even  to  the  highest  in  the  nation, 
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the  fees  of  counsel  can  be  made  to  equal,  if  not  exceed,  the 
amount  in  controversy  between  the  clients.  In  criminal  cases 
there  should  be  no  appeal.  I  say  it  with  reluctance,  but  the 
truth  is,  that  you  may  trust  a  jury  to  do  justice  to  the  accused 
with  more  safety  than  you  can  an  appellate  court  to  secure 
protection  to  the  public  by  the  speedy  punishment  of  a  crimi- 
nal. To  guard  against  any  possible  wrong  to  an  accused,  a 
board  of  review  and  pardons  might  be  created  with  power  to 
set  aside  a  conviction  or  reduce  the  punishment,  if  on  the  full 
record  it  appears,  not  that  a  technical  error  has  been  com- 
mitted, but  that  the  defendant  is  not  guilty,  or  has  been 
excessively  punished." 

In  order  to  discharge  the  duty  imposed  by  the  resolution 
above  quoted,  the  Committee  desires  to  obtain  from  members 
of  the  Association  residing  in  the  several  States,  replies  to  the 
inclosed  questions.  Kindly  assist  the  Committee  by  sending 
your  replies  by  May  Ist,  1896. 

Questions. 

1.  What  is  the  system  of  review  provided  by  the  law  of 
your  State  in  criminal  cases  ? 

2.  Are  there  any  mischiefs  or  abuses  caused  by  delaya 
resulting  from  such  system  ? 

3.  Are  there  any  mischiefs  or  delays  caused  by  the  opera- 
tion of  such  system  otherwise  than  as  above  ? 

4.  If  there  are,  to  what  extent  has  there  been  in  your 
State  a  resort  to  lynch  law  ? 

5.  If  there  have  been  instances  of  lynching,  what  rela* 
tion  has  existed  between  the  same  and  the  popular  dissatisfac- 
tion with  the  administration  of  the  criminal  law  on  account  of 
such  mischiefs  or  delays  ? 

6.  Can  you  submit  any  recommendations  as  to  a  remedy  of 
the  mischieft  or  abuses  above  inquired  about  7 

7.  Have  you  any  other  suggestion  to  make  in  the  premises 
not  covered  by  the  above  questions  ?  '* 
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Replies  were  received  from  thirty-seven  members  of  the 
Association,  residing  in  twenty-four  different  States,  one 
territory  and  the  District  of  Columbia,  namely:  Alabama, 
Arkansas,  Colorado,  Delaware,  Florida,  Iowa,  Indiana,  Indian 
Territory,  Dlinois,  Kansas,  Kentucky,  Louisiana,  Massachu- 
setts, Maine,  Michigan,  New*  York,  North  Carolina,  North 
Dakota,  Pennsylvania,  Rhode  Island,  South  Carolina,  Tenn- 
essee, Texas,  Utah,  Vermont  and  the  District  of  Columbia. 
These  States  fairly  represent  all  sections  of  the  country,  and 
it  may  be  safely  assumed  that  the  same  conditions  exist  in  the 
other  States  as  in  those  named. 

These  replies  show : 

1.  That  under  the  law  of  these  States,  except  Delaware,  a 
person  convicted  of  certain  crimes  has  the  right  to  a  review  of 
questions  of  law  in  an  Appellate  Court  by  writ  of  error  or  on 
appeal.  In  some  States,  in  minor  offences,  appeals  must  be 
allowed  by  a  Court  or  judge  thereto  authorized  by  statute. 
In  most  of  the  States  there  is  the  right  of  review  in  all  cases. 

One  of  the  replies  from  Delaware  says :  ^^  The  Delaware 
system — three  judges  in  all  criminal  cases  and  four  in  capital 
(with  decision  for  prisoner  in  case  of  equal  division)  works 
well  enough,  and  would  be  unexceptionable  if  petty  criminal 
cases  were  disposed  of  by  inferior  Court  with  appeal  to  regular 
County  Court." 

2.  That  no  serious  mischiefs  or  abuses  are  caused  by  delays 
resulting  from  the  systems  of  review  existing  in  the  several 
States.  Twenty-seven  of  the  thirty-seven  replies  to  the 
second  question  are  in  the  negative.  The  others  are  qualified 
as  follows : 

From  Colorado : 

*'  Yes,  the  same  as  exist  in  other  States  where  the  same 
system  (appeal  and  writ  of  error)  is  in  vogue ;  witnesses  die 
and  get  scattered,  cases  often  lost  sight  of  and  justice  delayed 
or  entirely  defeated.  Not  in  one  case  in  a  hundred  where 
judgment  of  trial  court  is  reversed  is  another  conviction 
secured,  and  more  often  the  case  is  never  again  tried." 
24 
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From  Illinois  : 

'^  I  cannot  say  that  there  are  any  mischiefs  or  abuses  caused 
by  delay.  Possibly  evidence  may  have  been  lost  by  delay 
when  a  new  trial  has  been  ordered." 

From  Iowa : 

^^  None  other  than  those  incidental  to  all  human  tribunals 
and  human  affairs." 

Another  reply  from  Iowa  says  : 

Supreme  Court  is  behind  in  its  work,  due  to  the  large 
number  of  cases  taken  to  it.  On  an  appeal  in  a  criminal 
case,  bail  may  be  given.  Defendants  who  have  money  or 
friends  can  furnish  bail  and  thus  stop  execution  of  sentence 
pending  appeal.  Defendants  who  are  without  money  or 
friends  having  property  cannot  give  bail.  Result  is  that  the 
rich  (so-called)  are  able  to  postpone  punishment,  the  poor  are 
not,  and  practically  a  discrimination  in  favor  of  the  rich 
<;riuiinal  is  thus  created.  If  there  is  a  reversal  and  new 
trial,  delay  works  in  the  interest  of  the  defendant,  owing  to 
<lisappearance  or  death  of  witnesses,  etc.  I  would  suggest 
that  an  appeal  should  be  allowed  as  now,  but  that  no  bail 
should  be  permitted.  Then  it  should  be  enacted  that  criminal 
cases  should  have  precedence  in  the  Supreme  Court,  thus 
insuring  a  prompt  decision.  It  should  also  be  enacted  that 
the  Supreme  Court  shall  not  reverse  a  case  and  order  a  new 
trial  unless  satisfied  that  the  defendant  has  been  wrongfully 
convicted.  Technical  errors  in  proceedings  may  be  pointed 
out  as  guides  for  future  cases,  but  reversal  should  not  be  had 
iinless  the  record  shows  error  of  substance." 

From  Kentucky : 

"  I  take  it  that  all  delay  of  legal  redress  is  mischievous, 
but  do  not  know  that  we  have  special  reason  to  complain  in 
that  respect  of  our  Court  of  Appeals  where  criminal  appeals 
have  precedence  over  all  other  business." 

Fropa  Maine : 
,      "  No  abuses.     Delay  is  an  incident  to  annual  terms  of  our 
law  Court."   . 
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From  New  York  : 

•'Necessarily.  Review  implies  delay.  These  delays  are 
dangerous  in  that  if  a  new  trial  is  ordered,  material  witnesses 
may  die,  move  away  or  be  tampered  with.  Danger  of  straw 
bail  and  escapes  is  incidental  to  the  delays  in  any  system  of 
review.'' 

From  Rhode  Island  : 

*'  None  due  to  the  system,  but  rather  to  the  method  of  the 
use  of  the  system." 

Little  complaint  is  made  in  the  replies  as  to  delay  in  Appel- 
late Court  beyond  that  which  arises  from  the  infrequency  of 
the  terms.  In  most  of  the  States  criminal  cases  have  preced- 
ence by  statute  or  rule  of  court. 

3.  The  answers  to  the  third  question  are  substantially 
covered  by  the  replies  to  the  second. 

4.  In  some  of  the  States  resort  to  lynch  law  has  been  fre- 
quent ;  in  others  infrequent ;  and  in  still  others  there  has  been 
no  case  in  the  memory  of  the  writer. 

5.  The  replies  generally  assert  that  lynching  does  not 
arise  from  popular  dissatisfaction  with  the  administration  of 
criminal  law  on  account  of  mischiefs  or  delays  resulting  from 
the  systems  of  review. 

The  reply  from  Arkansas  : 

"  No,  I  think  that  there  is  no  such  connection.  Lynching 
is  confined  almost  wholly  to  persons  accused  of  rape." 

From  Alabama : 

"  There  has  been  a  considerable  resort  to  lynch  law  in  this 
State.  In  nearly  all  the  casee,  however,  the  crime  for  which 
the  party  has  been  lynched  has  been  that  of  rape,  and  usually 
the  circumstances  attending  the  commission  of  the  offense  have 
been  very  atrocious.  I  do  not  think  that  any  dissatisfaction 
with  the  administration  of  the  criminal  law  has  been  the 
cause  of  lynchings  as  a  rule." 

From  Colorado : 

*^I  am  glad  to  be  able  to  state  that  lynch  law  has  not 
prevailed  to  any  considerable  extent  in  this  State.  There 
have  been,  however,  a  few  instances  of  lynching,   and  each 
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case  could  be  traced  to  the  popular  feeling  and  dissatisfaction 
concerning  the  uncertainties  and  delays  in  the  administration 
of  the  criminal  law." 

From  Florida : 

^^  There  has  been  some  resort  to  lynch  law  in  this  State, 
but  it  has  almost  invariably  been  in  cases  where  there  has  been 
a  violation  of  a  female's  person,  and  has  resulted  from  the 
impulse  to  deal  out  to  the  offender  a  swift  punishment  and  not 
from  a  fear  that  the  Courts  will  not  in  due  season  impose  such 
punishment" 

Another  from  Florida : 

^'  The  resort  to  lynch  law  has  not  in  my  opinion  been 
caused  by  any  delay  in  Appellate  Courts.  It  has  occurred 
mostly  in  cases  of  rape  by  negroes  upon  white  persons." 

From  Iowa : 

^'  No  relation  to  the  form,  manner,  or  time  of  appeal  or 
review." 

Also :  ^'  Lynching  generally  caused  by  detestation  of  par- 
ticular crimes,  though  probably  delays  in  punishment  may 
have  aided." 

From  Indian  Territory : 

^^  No  resort  to  lynch  law  resulting  from  any  fault  of  the 
operations  of  law." 

From  Kansas : 

"  In  a  residence  of  seventeen  years,  I  know  of  but  two  or 
three  instances,  and  the  abortion  was  by  the  action  of  juries^ 
not  by  Courts." 

From  Louisiana : 

'^Such  lynchings  as  have  occurred  bear  no  relation  to 
popular  dissatisfaction  with  the  execution  of  the  criminal  laws. 
They  are  generally  caused  by  such  crimes  as  rape,  and  are 
prompted  by|horror  of  the  deeds  which  they  are  meant  to 
expiate." 

Another : 

^^  There  has  unfortunately  been  a  good  deal  of  lynch  law  in 
this  State.  I  do  not  think,  however,  it  has  been  provoked  by 
the  system*of  appeals." 
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From  South  Carolina : 

'^  Parties  lynched  generally  for  rape.  Do  not  think  in  such 
cases  delay  enters  as  an  element." 

From  Tennessee: 

'^  Not  on  account  of  delays  in  the  system  of  reviews." 

From  Texas : 

'^  So  far  as  I  know,  lynch  law  has  been  resorted  to  in  cases 
of  rape  or  attempt  to  commit  rape,  or  in  cases  of  outrageous 
murder.  Possibly  the  delays  of  the  law  may  have  had  some 
little  influence  in  promoting  lynching,  but  in  my  opinion 
most  of  it  would  have  occurred,  although  the  delays  growing 
out  of  our  system  of  review  did  not  exist." 

6.  The  proposition  that  ''in  criminal  cases  there  should 
be  no  appeal "  has  no  advocates  or  defenders.  The  nearest 
approach  to  approval  is  from  Colorado,  in  this  language :  I 
think  Judge  Brewer's  suggestion  that  litigation  in  criminal 
cases  should  end  in  the  trial  Court,  a  fairly  good  one. 

From  Florida : 

''  I  think  the  right  of  appeal  one  of  the  most  beneficent 
given  under  the  law,  and  that  such  rigdt  should  be  the  last 
abridged,  and  with  the  greatest  hesitation  in  cases  where  it 
involves  personal  liberty  or  life." 

From  Michigan : 

•*I  think  Mr.  Justice  Brewer  goes  much  too  far.  Surely 
we  should  extend  to  life  and  liberty  by  review  the  same  pro- 
tection from  injustice  which  we  extend  to  property." 

From  New  York  : 

''  I  protest  strongly  against  the  proposition  that  in  criminal 
•cases  there  should  be  no  appeal.  Jurors  are  not  competent 
to  stand  as  the  final  arbiters.  I  have  lost  very  much  of  my 
old  faith  and  the  traditional  regard  for  juries.  Their  judg- 
ment is  more  a  guess  or  prejudice  than  reason." 

From  North  Dakota : 

''  You  will  pardon  me  for  taking  issue  with  Mr.  Justice 
Brewer  upon  the  paragraph  quoted  from  his  address.  His 
suggestion  only  substitutes  a  board  of  review  which  ordinarily 
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and  probably  generally  is  a  partisan  and  political  creature,  for 
the  Appellate  Court." 

From  Tennesee: 

**  I  dissent  from  the  radical  suggestions  of  Mr.  Justice 
Brewer  in  his  remarks  quoted  by  the  Committee.  I  do  not 
think  that  in  criminal  cases  there  should  be  no  appeal.  When 
life  and  liberty  are  esteemed  of  less  value  than  money,  this 
view  may  be  maintained.  It  would  seem  that  no  one  familiar 
with  the  vices  and  imperfections  of  our  jury  system  and  the 
extent  to  which  favor,  prejudice  and  other  evils  customarily 
control  the  verdicts  of  juries  could  agree  that  juries  should 
be  the  final  arbiters  of  the  issues  in  criminal  cases." 

7,  The  suggestion  of  a  "board  of  review  and  pardons" 
does  not  seem  to  be  favorably  received.  The  reply  from  New 
York  says : 

"  A  board  of  review  and  pardons  is  a  poor  court  of  appeals 
for  an  innocent  man  in  prison.  Better  trust  the  judicial  force 
than  such  a  mongrel  substitute." 

From  Vermont: 

"  I  think  a  competent  Court  can  judge  better  whether  or 
not  justice  requires  a  new  trial  than  any  board  of  review  or 
pardons." 

The  reply  from  Illinois  on  the  other  hand  says  : 

"  I  am  inclined  to  favor  Mr.  Justice  Brewer's  recommenda- 
tion  of  a  Board  of  Review  and  Pardons.  Some  cases  that  can 
not  well  go  to  the  Supreme  Court  could  receive  consideration 
by  such  Board.  The  limitations  suggested  by  Mr.  Justice 
Brewer  tending  to  eliminate  mere  technical  errors  from  con- 
sideration in  the  reviewing  Court  or  before  such  Board,  and 
confining  attention  to  the  question  of  guilt  unless  the  punish- 
ment is  excessive,  strikes  me  favorably,  especially  as  to  a 
Board  of  Review  and  Pardons." 

The  conclusions  reached  by  the  Commttee  are : 

1.  That  there  is  no  general  dissatisfaction  with  the  system 
of  review  in  criminal  cases  now  in  vogue  in  the  several 
States. 


JUDICIAL  ADMINISTRATION  AND  REMEDIAL  PROCEDURE.    375 

2.  That  the  evils  inherent  in  or  growing  out  of  these  sys- 
tems are  not  sufficient  to  justify  such  a  change  in  the  law  as 
would  deprive  a  person  convicted  of  crime  of  the  right  of 
appeal  for  the  determination  of  questions  of  law. 

3.  A  pardon  board  with  jurisdiction  to  review  the  rulings 
of  the  trial  court  would  constitute  another  and  unnecessary 
Appellate  Court.  There  are  cases  where,  by  reason  of  lapse 
of  time  or  other  causes,  even  partial  relief  from  the  penalties 
of  an  unjust  conviction  can  be  found  only  in  the  clemency  of 
the  executive  or  pardoning  power,  but  the  innocent  man  is 
entitled  to  every  safeguard  which  law  can  provide  to  protect 
him  against  unjust  conviction  of  crime. 

Walter  B.  Hill 
Robert  D.  Benedict 
Thomas  Dent 
Sullivan  M.  Cutcheon 
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COMMITTEE  ON  LEGAL  EDUCATION  AND  ADMISSION 

TO  THE  BAR. 

To  the  American  Bar  Association : 

The  Committee  on  Legal  Education  and  Admission  to  the 
Bar  respectfully  report  that  at  the  last  meeting  of  this  Asso- 
ciation the  following  resolution  was  referred  to  the  Committee, 
with  instructions  to  take  charge  of  the  matter  and  communi- 
cate it  to  such  offices  of  the  Government  as  may  seem  proper, 
viz: 

'^  Resolvedy  that  the  American  Bar  Association  recommends 
that  Congress,  in  aid  of  the  better  promulgation  of  federal 
law  and  jurisprudence,  provide  that  the  publications  of  the 
Government,  especially  Acts  of  Congress,  the  opinions  of  the 
Attorney-general  and  all  other  official  documents  which  may 
aid  a  better  legal  education,  be  regularly  furnished  to  all 
incorporated  law-schools  and  the  law  departments  of  the 
incorporated  colleges  and  universities  of  the  United  States/' 

In  carrying  out  the  instructions  of  this  Association,  the 
Committee  first  ascertained  the  law  governing  the  distribution 
of  the  documents  referred  to.  Your  Committee  found  that  such 
distribution  is  regulated  by  the  Revised  Statutes  of  the  United 
States,  Title  XI,  Chapter  7,  which  provides  that  public  docu- 
ments shall  be  distributed  to  certain  departments  and  public 
officers  and  to  depositaries  in  each  State.  The  depositaries 
are  selected  by  the  Senators  and  Representatives. 

The  Committee  have  not  been  able  to  ascertain  definitely 
what  documents  are  distributed,  but  they  have  learned  that 
the  documents  cover  a  wide  range  of  subjects.  Many  of  these 
documents,  such  as  the  Acts  of  Congress,  Congressional 
Record,   reports  of  the   departments  of  justice,  would  be  of 
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:great  use  to  the  law  students  of  the  country,  while  others,  for 
instance,  the  Reports  of  the  Department  of  Agriculture,  of 
the  War,  Navy  Department,  would  be  as  a  rule,  of  no  use 
whatever. 

The  Committee  learned  that  the  construction  of  the  law 
referred  to  by  the  officers  of  the  Oovemment,  required  all 
public  documents  to  be  sent  to  all  the  depositaries,  neither  the 
Superintendent  of  Documents  nor  the  depositaries  having  any 
power  of  selection. 

The  Reports  of  the  Decisions  of  the  Supreme  Court  of  the 
United  States  and  the  Circuit  Courts  of  Appeal  are  not 
included  in  the  documents  distributed  by  the  Superintendent 
of  Documents. 

The  distribution  of  the  Decisions  of  the  Supreme  Court  is 
regulated  by  the  Revised  Statutes,  Title  XLI.,  Section  3689 
Title  XIII,  Chapter  9,  Sections  681-2-8.  The  reporter  is 
required  to  deliver  to  the  Secretary  of  the  Interior,  without 
charge,  300  copies  of  each  volume  of  the  reports.  The 
greater  number  of  these  are  distributed  among  various  officers 
of  the  Government,  the  remainder  are  deposited  in  the  Library 
of  Congress,  The  Act  of  Feb.  12,  1889  (chapter  136)  pro- 
vides for  the  purchase  from  the  reporter  of  76  additional  copies 
of  the  Reports  at  $2  per  volume.  The  distribution  of  these 
additional  copies  appears  to  be  regulated  by  the  Act  above 
referred  to. 

The  Committee,  after  consultation  with  the  Superindent  of 
Documents,  concluded  that  legislation  would  be  required. 
Two  acts  of  Congress  were  therefore  prepared.  The  one 
provided  that  the  Superintendent  of  Documents  be  authorized 
to  send  the  law-schools  of  the  country  such  public  documents 
as  the  schools  should  select.  This  was  intended  to  leave  the 
matter  in  the  hands  of  the  Superintendent  of  Documents  and 
the  authorities  of  each  school.  As  the  needs  of  each  school 
differ,  it  was  thought  better  to  put  the  matter  in  this  form. 
The  other  law  provided  that  the  Librarian  of  Congress  should 
«end  to  each  of  the  law-schools  of  the  country  one  copy  of  the 
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Reports  of  the  Supreme  Court  out  of  the  number  delivered  to 
him  by  the  reporter. 

These  proposed  laws  were  handed  to  the  chairman  of  the 
joint  Committee  on  Printing  of  the  Senate  and  House  of  Rep- 
resentatives, your  Committee  being  advised  that  this  would  be 
a  more  satisfactory  and  direct  method  of  securing  action  in 
Congress  than  by  the  introduction  of  bills  in  the  Senate  or 
House.  So  far  as  your  Committee  is  advised,  no  action  has 
yet  been  taken  by  Congress  or  the  joint  Committee  on 
Printing. 

The  Committee  submit  herewith  the  usual  tables,  showing 
the  Statistics  of  the  Law-schools  for  the  year  1896-96. 

George  M.  Sharp 
Henry  Wade  Rogers 
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Table  A. — Students  in  Schools.— 1895-G. 
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University  of  Alabama 

Albany  Law  School 

Allen  University 

American  Temperance  University 
Arkansas  Industrial  University     . 

Atlanta  Law  School 

Baltimore  Universitv  Law  School 
Bloomineton  Law  School    .... 

Boston  Lniversity 

Buffalo  Law  School  ....... 

Catholic  Universitv 

Central  Memorial  University     .    . 

Central  Normal  College 

Central  Tennessee  ('ollege  .    .    .    . 

Chicago  College  of  Law 

Chicago  Law  School 

Cincinnati  College 

University  of  Colorado 

Columbia  University  (N.  Y.) 
Columbia  University  (D.  C.)     .    . 

Cornell  University 

Cumberland  University 

University  of  Denver 

Detroit  College  of  Law 

Dickinson  School  of  Law  .  .  .  . 
Franklin  T.  Backus  Law  School  . 

University  of  Georgia 

Georgetown  University 

Harvard  University 

Hastings  College  of  Law    .    .    .    . 

Howard  University 

State  University  of  Iowa    .    .    .    . 

Iowa  College  01  Law 

Indiana  Law  School 

Indiana  University 
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University  of  Kansas 

Kent  College  of  Law 

University  of  Kentucky  .  .  .  . 
Inland  Stanford,  Jr.  University  . 
Little  Rock  University  .  .  .'.  . 
University  of  Louisville  .  .  .  . 
Talane  Universitv 


3 

10 

1 

11 
5 
6 
6 
8 
31 
24 


18 

44 

0 

9 


13      Yes 

21      No 
0  1... 
2  j  .    .    . 


9 

122 

59 

345 

55 

21 


0 
0 
0 
63 
0 
9 


Yes 
Yes 
Yes 

»       ■       • 

No 


2 
4 
9 


22 

4 

572 


•       •       • 


0 
55  ;   Yes 


6 

106  ' 

27 

29 

12 

3z3 

12 

372 

■       • 

233 

2 

97 

12 

54 

16 

102 

24 

113  : 

15 

41 

11 

41 

10 

289  : 

10 

465 

4 

161 

10 

82 

10 

218 

19 

55 

24 

70 

3 

85 

21 


162 
41 


Yes 


No 
No 


8 
11 


121 
230 


6 
27 


No 

Yes 


149 


18 


3 

5 


42 
73 


Yes 


2 
1 
2 


2 
2 
2 
2 
3 
2 


1 
2 
2 


3 
2 
3 


2 

2 


Yes 

Yes 
No 


No 
No 
No 
No 
Yes 
Yes 


Yes 


No 
Yes 
Yes 


A  1 

■            • 

Yes 

1 

■       •       • 

3 

•       ■       • 

2 

Yes 

10 

No 

2 

Yes 

•       • 

No 

3 

Yes 

8 

No 

3 

Yes 

■       « 

Yes 

1 

No 

44 

No 

2 

No 

275 

■       •       ■ 

3 

Yes 

56 

Yes 

3 

Yes 

■       ■ 

No 

2 

Yes 

39 

No 

2 

Yes 

7  ' 

No 

2 

No 

13 

Yes 

2 

No 

.    . 

Yes 

2 

Yes 

Yes 
Yes 


Yes 

No 


380 


REPORT  OF  COMMITTEE  ON 


Table  A. — Students  in  Schools. — 1896-6. — Continued. 


Universi^  of  Maryland     .    .    . 

Mercer  University 

University  of  Michigan  .  .  .  . 
University  of  Minnesota  .  .  . 
University  of  Mississippi  .  .  . 
University  of  Missouri   .    .    .    . 

McKendree  College 

National  University 

National  Normal  University  .  . 
Universitv  of  Nebraska  .  .  .  . 
New  York  Law  School  .  .  .  . 
Northern  Indiana  Law  School  . 
University  of  North  Carolina  . 
North  Western  University  .  . 
University  of  Notre  Dame  .  . 
'Ohio  State  University     .    .    .    . 

University  of  Oregon 

University  of  Pennsylvania  .    . 

Bichmond  College 

-Shaw  Universitv 

University  of  the  South  .  .  . 
South  Carolina  Law  College  .    . 

>St.  Louis  Law  School 

Syracuse  University 

University  of  Tennessee     .    .    . 

University  of  Texas 

Universitv  Law  School  (N.  Y.) 
Vanderbilt  University  .  .  .  . 
University  of  Virginia   .    .    .    . 

Washin^n  &  Lee 

University  of  West  Virginia  .  . 
Willamette  University  .  .  .  . 
University  of  Wisconsin  .  .  . 
Yale  University 
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Note. — The  Committee  has  no  information  from  the  following  schools 

"Central  Law  College. 
Central  Memorial  University. 
Syracuse  Universitv. 
Indianapolis  Law  School. 
Jefierson  Law  School. 
Little  Rock  University. 
Pittsburg  Law  School! 
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Table  B. — Distribution  by  States. 
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17,401,545 


750 

416 

457 

2,587 

283 

832 

11,177 

2,157 

6,728 


445 


253      743      3981     810      888 


111 
773 


176 
23,387  I  1,505 


50>     195 
286    1,066 


43 
632 


355 


62 

478 


224 

1,78H 


97 
522 


89 1     432 1     118 


2,959  i  1,027    3,249    1.075 


LAW  SCHOOLS,  1895-.'96. 


MAfiSACHTTBBTTB. — Boston,  845 ;  deg.,  63.    Harvard,  465 ;  deg.,  275. 

Connecticut.— Yale,  224;  d^.,  97. 

New  YoBK.-rBufialo,  55.    Columbia,  823 ;  deg.,  162.    N.  Y.  Law  School,  601 ;  deg., 

252.    Albany,  44;  deg.,  21.     Cornell,  233;  deg.,  17.     Univ.  Law  School,  527; 

deg.,  70. 
PxNNSYLVAKiA. — ^University  of  Pennsylvania,  319 ;  deg.,  118.    Dickinson  Law  School, 

113. 


South  Atlantic  Division 

Delaware 

Maryland 

District  of  Columbia 

Virginia 

West  Virginia  .  .  . 
North  Carolina  .  . 
South  Carolina     .    . 

Georgia 

Florida 


168,493 
1,042,390 

230,392 
1,655,980 

762,794 
1,617,947 
1,151,149 
1,837,853 

891,422 


8,857,920 


176 

1,484 

108 

247 

34 

272 

36 

1,401 

582 

•   ■   • 

694 

73 

860 

94 

1,649 

208 

50 

236 

28 

214 

19 

937 

10 

62 

•   •   • 

92 

«   •   • 

771 

35 

88 

31 

64 

9 

992 

28 

2 

17 

4 

17 

4 

1,730 

39 

15 

46 

•   t   ■ 

62 

•   •   • 

574 

1,010 

67 

;  1,890 

170 

1,581 

.  .  . 

9,714 

162 

LAW  SCHOOLS,  1895-'96. 

Mabtlani). — ^University  of  Maryland,  150 ;  deg.,  36.    Baltimore  University,  122. 
DuTRiCT  OF  Columbia.— Columbian,  372;   deg.,  41.     Georgetown,  289;    deg.,  44. 

Howard,  82.    National,  96.    Catholic  University,  21 ;  deg.,  9. 
ViBonoA. — ^University  of  Virginia,  110;  deg.,  18.    Washington  and  Lee,  68;  deg.,  1. 

Richmond  College,  36. 
West  Viboikia. — ^University  of  West  Virginia,  92. 
North  Caboliha. — ^Univendty  of  North  Oirolina,  58 ;  deg.,  9.    Shaw,  6. 
South  Caboliha. — ^University  of  South  Carolina,  17  ;  deg.,  4.    Allen  University. 
Geoboia. — Atlanta,  9.    University  of  Georgia,  41.    Mercer  University,  12. 


NOTE.'->Figiire8  following  names  of  Schools  indicate  number  of  students  in  School,  and  num- 
ber of  students  having  d^i^reefl  In  letters  or  iwience 
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Table  B. — Distribution  by  States. — Continued. 


a-  •*  «  V.  X  or.  « 


Population     3  S      '  S  J       Sc        k^ 


States  and  Territories.  '^"^^^^^^"^^      ^        i   ^^^         ^^^         "^         ^«         ^         .^ 

1890.  I  |8      I^S      |g      I^SJ      |g      IgS 

North  Central  Division 

Ohio 3,672.316  5,324  166,  41,  301  58  263  39 

Indiana 2,192,404  3,199 1     106  23  288  ..    .  375  30 

Illinois 3,826,351  5,769  193      919  173  1,093  144 

Michigan 2,093,889!  2,638  405  66  754  105  772  102 

Wisconsin 1,686,880  1,686,  114 1  9  268  ..    .  224  34 

Minnesota 1,301,826  2,135'  134  32  257  36  371  i  25 

Iowa 1,911,896  2,779  156  29  263  54  273  46 

Missouri 2,679,184  3,9511  147  21  i  211  29  235  58 

North  Dakota   .    .    .  182,719  337  .. . 

South  DakoUi    .    .    .  828,808  737  .. 

Nebraska 1,058,910  2,434  32      99  .    .    .  76  12 

Kansas 1,427,096  2,944  84  4  99  ...  121  6 

22,862,279    3:^933_  1,536       21.5    3,459       456    3,803       496 

LAW  SCHOOLS,  1896-'96. 

Ohio. — Cincinnati  College  of  Law,  106 ;  deg.,  21.  National  Normal,  28.  Hiram  Col- 
lege.   Franklin  T.  Backus,  41 ;  deg.,  8.     Ohio  State,  88;  deg.,  10. 

Indiana. — Central  Normal  College,  22.  Missouri  State  University,  131 ;  deg.,  11. 
Indiana  University,  85.    Northern  Indiana  Law  School,  137  ;  deg.,  19. 

Illinois. — Bloomington,  59.  Kent,  230;  deg.,  27;  McKendree  College,  30.  Chicago 
College  of  Law,  572 ;  deg.,  55.     Northwestern  Univ.  Law  School.  202 ;  deg.,  62. 

Michigan. — University  of  Michigan,  670;  deg.,  92.  Detroit  College  of  Law,  102; 
deg.,  10. 

Wisconsin. — University  of  Wisconsin,  224 ;  deg.,  34 

Minnesota. — University  of  Minnesota,  371;  deg.,  25. 

Iowa. — Iowa  College  of  Law,  55 ;  deg.,  7.    Iowa  State  University,  218  ;  deg.,  39. 

Missouri. — St  Louis  Law  School,  165;  deg.,  45.     Indiana  Law  School,  70;  deg.,  13. 

Nebraska. — University  of  Nebraska,  76;  deg.,  12. 

Kansas. — University  of  Kansas,  121 ;  deg.,  6. 


South  Central  Division 

Kentucky 1,858,635  2,353  30      38    .    .    .         42    .    .    . 

Tennessee 1  1,767,518  2,064  138,  16       153'        12       199         10 

Alabama '  1,513,017  1,311  21,  111        18         13         18         13 

Mississippi     ....  1,289,600  898  15 1  31       40    .    .    .         39    .    .    . 

Louisiana  .  1,118,587  1,070  49      73    .    .    .  ,       73    .    .    . 

Texas 2,235,523  3,552  79,     118         22       118         22 

Oklahama 61,834  264 '  .    .    .  ' 

Arkansas 1,128,179  1,082  20           1 

10,972,893    12,594'     352         31       440         47       489         45^ 

LAW  SCHOOLS,  1895-'96. 

Kentucky. — University  of  Louisville,  42. 

Tennessee. — Cumberland  University,  97.      University    of  Tennessee,  38;    deg.,  3. 

American  Temperance  University,  9;  deg.,  2.     University  of  the  South,  14.     van- 

derbilt,  37  ;  deg ,  8.    Central  Tennessee  College,  4. 
Alabama. — University  of  Alabama,  18;  deg.,  13. 
Mississippi. — Univei-sity  of  Mississippi,  39. 
Louisiana. — Tulane  University,  73. 
Texas.— Univci-sity  of  Texas,  118;  deg.,  22. 
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States  and  Territorie 


s. 


Westem  Division : 
Montana  .  .  . 
Wyoming  .  .  . 
Colorado  .  .  . 
New  Mexico  .  . 
Arizona  .... 

Utah 

Nevada  .... 

Idaho 

Washington  .  . 
Oregon  .... 
California  .    .    . 


PoruLATiON 
1890. 


132,159 

60,705 

412,198 

153,593 1 

69.620 ' 

207,905 

45,761 

84,385 

349,390 

313,767 

1,208.130 


E 

2 


342 
131 

1,260 
239 
158 
315 
100 
176 

1,195 
661 

3,217 


3 

a 

•a 
B 

CO 


Ill 


p 

•d 

CO 


I   c 


Ig 


M 

si 


CO 

a 


'35    I 


9} 

■«-> 

o 

B 


39 
76 


95 


16  i       83 


9 
39 


40 
261 


3,027,613      7,794       115         48       396 


68 
84 


92 
310 

485 


74 

77 


LAW  SCHOOLS,  1895-'96. 

Colorado. — Denver  Law  School,  54 ;  deg.,  3.    Colorado  University,  29. 

Oregon. — University  of  Oregon,  89. 

California. — Hastings  College  of  Law,  161 ;  deg.,  56.    Stanford,  149 ;  deg.,  18. 
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Table  C. 


1896-6. 


Schools  with  courses  of  \ 
three  years,  .   .   .   ,  J 


Schools  with  courses  of 
two  years,  .   .   . 


} 


Schools  with  courses  of 
one  year, 

Schools  concerning 
which  the  Committee 
have  no  information 
as  to  length  of  course,  ^ 


Totals, 


ii 


21 


270 


4,332  1 1,091 


38       842    4,377 


87 


22 


345 


553 


688 


l8  entrance 

examiuation 

required  ? 


Yes 


13 


17 


No 


29       113 


47 


I 


3 


Does  degree 
admit  to  bar? 


Yes 


6 


No  !    T 


1,865 1 33     21     17 


14  ,    7     17     10 


2       2 


25     16 


11 


11 


30 


1894-6. 


Schools  with  courses  of 


three  years, 


Schools  with  courses  of 
two  years, 

Schools  with  courses  of 


one  year, 


}ur8e8  of) 

m         •         m  a        J 

} 
} 


20 


39 


8 


Totals, 67 


264 


4,104 


333    4,071 


1,138    12 


617 


40  ,     469  I       28 


637    8,644  1 1,783 


15 


28 


I        ' 


7     .    .  I 

i 
.    .    .  I 

7    . 


REPORT 

OF 

COMMITTEE  ON   INTERNATIONAL   LAW. 

To  THE  American  Bar  Association: 

Your  Committee  on  International  Law  respectfully  report : 

That  they  have  carefully  considered  the  subject  of  Inter- 
national Arbitration.  That  since  the  last  meeting  of  this 
association  the  Bar  Association  of  the  State  of  New  York 
has  had  the  same  subject  under  consideration,  and  did,  on  the 
16th  day  of  April,  1896,  present  a  petition  to  the  President 
of  the  United  States  recommending  that  action  be  taken  by 
the  United  States  Government  for  the  negotiation  of  treaties 
for  the  formation  of  an  international  court  of  arbitration.  A 
copy  of  the  petition  is  annexed  hereto. 

Subsequently  a  conference  in  relation  to  the  same  matter 
was  held  in  the  city  of  Washington,  which  was  largely 
attended  by  citizens  of  the  United  States,  at  which,  after  an 
extended  discussion  of  the  subject,  resolutions  were  adopted 
favoring  the  immediate  establishment  between  the  United 
States  and  Great  Britain  of  a  permanent  system  of  arbitra- 
tion, and  the  earliest  possible  extension  of  such  a  system  to 
embrace  all  civilized  nations.  A  copy  of  these  resolutions  is 
annexed  to  this  report.  The  said  report  and  petition  were 
afterwards  presented  to  the  President  of  the  United  States, 
and  are  under  consideration  by  him. 

Civilized  nations  have  united  in  so  many  agreements  ta 
facilitate  commerce  and  promote  friendly  intercourse  that  it 
certainly  seems  that  they  will  soon  be  willing  to  take  another 
step  in  advance.  The  International  Sailing  Rules,  Inter- 
national Copyright,  Trademarks,  the  Protection  of  Neutrals, 
the  Postal  Union  and  the  privileges  conferred  upon  the  Red 
Cross  Society,  are  instances ;  and  may  aptly  be  followed  by 
international  arbitration. 

Experience  shows  that  many  arbitrations  have  been  held 
between  different  nations,  which  have  resulted  in  the  peaceful 
25  (386) 
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termination  of  disputes  between  them  which  would  otherwise^ 
probably  in  many  instances,  have  led  to  wars.  While  it  cannot 
be  said  that  in  every  instance  the  result  of  the  arbitration  has 
satisfied  both  parties,  yet  your  committee  are  of  the  opinion 
that  on  the  whole  their  decisions  have  been  satisfactory  and 
beneficial,  and  that  it  is  desirable  to  provide  by  treaty  for  a  sys- 
tem of  international  arbitration  in  advance  of  the  dispute  to  be 
arbitrated.  Your  committee  annex  hereto  a  partial  list  of 
modern  arbitrations,  which  has  been  prepared  by  Professor 
John  Bassett  Moore,  of  Columbia  University,  formerly  of  the 
State  Department,  which  shows  the  extent  to  which  different 
nations  have  agreed  upon  the  settlement  of  disputes  between 
them  by  arbitration. 

The  Congress  of  the  United  States  and  the  British  House 
of  Commons  have  had  the  subject  of  this  report  under  consid- 
eration, and  both  have  adopted  resolutions  favoring  Inter- 
national Arbitration.     We  append  a  copy  of  these  resolutions. 

One  of  the  most  concise  projects  for  a  treaty  of  arbitration 
that  has  ever  been  presented  is  that  which  was  adopted  by  the 
Swiss  Federal  Council,  January  24,  1883,  of  which  a  copy  is 
also  annexed  to  this  report.  This  forms  a  useful  draft,  but 
doubtless  might  require  modification  in  detail.  Your  commit- 
tee is  not  prepared  at  present  to  recommend  a  definite  plan 
for  the  appointment  of  an  international  court  of  arbitration, 
but  they  do  recommend  for  adoption  the  following  resolutions : 

"Reaolvedy  That  the  American  Bar  Association  concur  in 
the  resolutions  adopted  by  the  American  Conference  on  Inter- 
national Arbitration,  at  Washington,  D.  C,  April  22,  1896 ; 

^'Resolved,  That  a  copy  of  these  resolutions  be  transmitted 
to  the  President  of  the  United  States  and  to  the  Secretary  of 
State." 

All  of  which  is  respectfully  submitted. 

Everett  P.  Wheeler 
Richard  M.  Venable 
Martin  D.  Follett 
James  M.  Woolworth 

July  17,  1896. 
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PEOJECr   OF  A  PERMANENT   TREATY    OF   ARBITRATION 
BETWEEN  THE  UNITED  STATES   AND  SWITZER- 
LAND, ADOPTED  BY  THE  SWISS  FEDERAL 
COUNCIL  JULY  24,  1883. 

1.  The  contracting  parties  agree  to  submit  to  an  arbitral 
tribunal  all  difficulties  which  may  arise  between  them  during  the 
existence  of  the  present  treaty,  whatever  may  be  the  cause, 
the  nature  or  the  object  of  such  difficulties. 

2.  The  arbitral  tribunal  shall  be  composed  of  three  persons. 
Each  party  shall  designate  one  of  the  arbitrators.  It  shall 
choose  him  from  among  those  who  are  neither  citizens  of  the 
state  nor  inhabitants  of  its  territory.  The  two  arbitrators 
thus  chosen  shall  themselves  choose  a  third  arbitrator ;  but  if 
they  should  be  unable  to  agree,  the  third  arbitrator  shall  be 
named  by  a  neutral  government.  This  government  shall  be 
designated  by  the  two  arbitrators,  or,  if  they  cannot  agree, 
by  lot. 

3.  The  arbitral  tribunal,  when  called  together  by  the  third 
arbitrator,  shall  draw  up  a  form  of  agreement  which  shall 
determine  the  object  of  the  litigation,  the  composition  of  the 
tribunal  and  the  duration  of  its  powers.  The  agreement  shall 
be  signed  by  the  representatives  of  the  parties  and  by  the 
arbitrators. 

4.  The  arbitrators  shall  determine  their  own  procedure. 
In  order  to  secure  a  just  result,  they  shall  make  use  of  all  the 
means  which  they  may  deem  necessary,  the  contracting  parties 
engaging  to  place  them  at  their  disposal.  Their  judgment 
shall  become  executory  one  month  after  its  communication. 

5.  The  contracting  parties  bind  themselves  to  observe  and 
loyally  to  carry  out  the  arbitral  sentence. 

6.  The  present  treaty  shall  remain  in  force  for  a  period  of 
thirty  years  after  the  exchange  of  ratifications.  If  notice  of 
its  abrogation  is  not  given  before  the  beginning  of  the  thirtieth 
year,  it  shall  remain  in  force  for  another  period  of  thirty  years, 
and  so  on. 
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RESOLUTIONS  OF  THE  CONGRESS  OF  THE  UNITED  STATES 
AND  OF  THE  BRITISH  HOUSE  OF  COMMONS. 

The  Senate  of  the  United  States,  on  February  14,  1890, 
and  the  House  of  Representatives,  on  April  3,  1890,  adopted 
the  following  concurrent  resolution  : 

^^Resolved  by  the  Senate  (the  House  of  Representatives 
concurring),  That  the  President  be,  and  is  hereby,  requested 
to  invite  from  time  to  time,  as  fit  occasions  may  arise,  negotia- 
tions with  any  government  with  which  the  United  States  has 
or  may  have  diplomatic  relations,  to  the  end  that  any  differ- 
ences or  disputes  arising  between  the  two  governments  which 
cannot  be  adjusted  by  diplomatic  agency  may  be  referred  to 
arbitration,  and  be  peaceably  adjusted  by  such  means." 

The  British  House  of  Commons,  on  July  16th,  1893, 
adopted  the  following  resolution : 

^^Resolvedy  That  this  House  has  learnt  with  satisfaction  that 
both  houses  of  the  United  States  Congress  have,  by  resolution, 
requested  the  President  to  invite  from  time  to  time,  as  fit  occa- 
sion may  arise,  negotiations  with  any  government  with  which 
the  United  States  have  or  may  have  diplomatic  relations,  to 
the  end  that  any  differences  or  disputes  arising  between  the 
two  governments  which  cannot  be  adjusted  by  diplomatic 
agency  may  be  referred  to  arbitration  and  peaeeably  adjusted 
by  such  means ;  and  that  this  House,  cordially  sympathizing 
with  the  purpose  in  view,  expresses  the  hope  that  Her  Maj- 
esty's Government  will  lend  their  ready  co-operation  to  the 
Government  of  the  United  States,  upon  the  basis  of  the  fore- 
going resolutions." 
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NATIONAL  CONKE^RKNCE 

ON 

INTERNATIONAL    ARBITRATION. 

REPORT  OF  THE  COMMITTEE  ON  RESOLUTIONS. 

Tour  Committee  on  Resolutions,  having  carefully  considered 
the  several  propositions  referred  to  them,  respectfully  report 
the  following  as  a  substitute  for  the  same : 

This  National  Conference  of  American  citizens,  assembled 
at  Washington,  April  22  and  23,  1896,  to  promote  inter- 
national arbitration,  profoundly  convinced 

That  experience  has  shown  that  war,  as  a  method  of 
determining  disputes  between  nations,  is  opjpressive  in  its 
operation,  uncertain  and  unequal  in  its  results,  and  productive 
of  immense  evil ;  and 

That  the  spirit  and  humanity  of  the  age,  as  well  as  the  pre- 
■cepts  of  religion,  require  the  adoption  of  every  practicable 
means  for  the  establishment  'of  reason  and  justice  between 
nations ;  and  considering 

That  the  people  of  the  United  States  and  the  people  of 
Oreat  Britain,  bound  together  by  ties  of  a  common  language 
a.nd  literature,  of  like  political  and  legal  institutions,  and  of 
many  mutual  interests,  and  animated  by  a  spirit  of  devotion 
to  law  and  justice,  have  on  many  occasions,  by  recourse  to 
peaceful  and  friendly  arbitration,  manifested  their  just  desire 
to  substitute  reason  for  force  in  the  settlement  of  their  differ- 
-ences,  and  to  establish  a  reign  of  peace  among  nations ;  and 

That  the  common  sense  and  enlightened  public  opinion  of 
both  nations  is  utterly  averse  to  any  further  war  between 
them ;  and 

That  the  same  good  sense  reinforced  by  common  principles 
of  humanity,  religion  and  justice,  requires  the  adoption  of  a 
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permanent  method  for  the  peaceful  adjustment  of  international 
controversies,  which  method  shall  not  only  provide  for  the 
uniform  application  of  principles  of  law  and  justice  in  the 
settlement  of  their  own  differences,  but  shall  also  by  its  exam- 
ple and  its  results,  promote  the  peace  and  progress  of  all 
peoples  ;  does  hereby  adopt  the  following  resolutions : 

1.  That  in  the  judgment  of  this  Conference,  religion, 
humanity  and  justice,  as  well  as  the  material  interests  of  civ- 
ilized society,  demand  the  immediate  establishment,  between 
the  United  States  and  Great  Britain,  of  a  permanent  system 
of  arbitration ;  and  the  earliest  possible  extension  of  such  a 
system,  to  embrace  all  civilized  nations. 

2.  That  it  is  earnestly  recommended  to  our  Government,  so 
soon  as  it  is  assured  of  a  corresponding  disposition  on  the  part 
of  the  British  Government,  to  negotiate  a  treaty  providing  for 
the  widest  practicable  application  of  the  method  of  arbitration 
to  international  controversies. 

3.  That  a  committee  of  this  Conference  be  appointed  to 
prepare  and  present  to  the  President  of  the  United  States  a 
memorial  respectfully  urging  the  taking  of  such  steps,  on  the 
part  of  the  United  States,  as  will  best  conduce  to  the  end  in 
view. 


PARTIAL  LIST  OF  MODERN  ARBITRATIONS. 

1.  United  States  and  Brazil,  March  14,  1879. 

2.  United  States  and  Chile,  November  10, 1858. 

3.  United  States  and  Chile,  August  7,  1892. 

4.  United  States  and  Colombia,  September  10,  1867. 

5.  United  States  and  Colombia,  February  10,  1864. 

6.  United  States  and  Colombia,  August  17, 1874. 

7.  United  States  and  Costa  Rica,  July  2,  1860. 

8.  United  States  and  Denmark,  December  6,  1888. 

9.  United  States  and  Ecuador,  November  26,  1862. 

10.  United  States  and  Ecuador,  February  28,  1893  (pending). 

11.  United  States  and  France,  January  15, 1880. 

12.  United  States  and  Great  Britain,  November  19,  1794,  Articles  4 

and  5. 
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13.  United  States  and  Great  Britain,  November  19, 1794,  Article  6. 

14.  United  States  and  Great  Britain,  November  19, 1794,  Article  7. 

15.  United  States  and  Great  Britain,  December  24,  1814,  Article  4. 

16.  United  States  and  Great  Britain,  December  24,  1814,  Article  5. 

17.  United  States  and  Great  Britain,  December  24, 1814,  Articles  6  and  7. 

18.  United  States  and  Great  Britain,  October  20,  1818,  Article  5. 

19.  United  States  and  Great  Britain,  July  12, 1822. 

20.  United  States  and  Great  Britain,  September  29, 1827. 

21.  United  States  and  Great  Britain,  Feburary  8, 1853. 

22.  United  States  and  Great  Britain,  June  5, 1854,  Article  1. 

23.  United  States  and  Great  Britain,  July  1, 1863. 

24.  United  States  and  Great  Britain,  May  8, 1871,  Articles  1-9. 

25.  United  States  and  Great  Britain,  May  8,  1871,  Articles  12-17. 

26.  United  States  and  Great  Britain,  May  8,  1871,  Articles  18-25. 

27.  United  States  and  Great  Britain,  May,  8,  1871,  Articles  34-42. 

28.  United  States  and  Great  Britain,  February  29,  1892. 

29.  United  States  and  Haiti,  May  24,  1884. 

30.  United  States  and  Haiti,  March  7,  1885. 

31.  United  States  and  Haiti.  May  22,  1888. 

32.  United  States  and  Mexico.  April  11, 1839. 

33.  United  States  and  Mexico,  July  4,  1868. 

34.  United  States  and  Mexico,  March  1, 1889. 

36.  United  States  and  Paraguay,  February  4, 1869. 

36.  United  States  and  Peru,  December  20, 1862. 

37.  United  States  and  Peru,  January  12,  1863. 

38.  United  States  and  Peru,  December  4,  1868. 

39.  United  States  and  Portugal,  February  26,  1851. 

40.  United  States  and  Portugal,  June  13,  1891. 

41.  United  States  and  Spain,  October  27,  1795,  Article  21. 

42.  United  States  and  Spain,  1870. 

43.  United  States  and  Spain,  February  11-12,  1871. 

44.  United  States  and  Spain,  February  28,  1885. 

45.  United  States  and  Venezuela  April  25,  1866. 

46.  United  States  and  Venezuela,  December  5,  1885. 

47.  United  States  and  Venezuela,  January  19, 1892. 

48.  Great  Britain  and  Argentine  Republic    Arbitrator,  President  of 

Chile.  Subject :  Losses  arising  out  of  a  decree  prohibiting 
vessels  from  Montevideo  from  entering  Argentine  ports.  Award, 
August  1,  1870. 

49.  Great  Britain  and  Brazil.    Arbitrator,  King  of  the  Belgians.    Sub- 

ject: Arrest,  etc.,  of  oflficers  of  H.  M.  S.  "Forte."  Award, 
June  18,  1863. 

50.  Great  Britain  and  Brazil.    Arbitrators,  Ministers  of  Italy  and  the 

United  States  at  Kio  de  Janeiro.  Subject :  Lord  Dundonald's 
claims.    Award,  1873. 


392  REPORT   OF   COMMITTEE   ON 

51.    Great  Britain  and  Chile.    Arbitrator,  Mixed  Commission.    Subject : 

British  Claims.    Awards,  1884-1887. 
«52.    Great  Britain  and  Colombia.     Arbitrator,  Minister  of  the  United 

States  at  Bogota.    Subject:  Claims.    Award,  1876. 
63.    Great  Britain  and  France.    Arbitrator,  King  of  Prussia.    Subject : 

The  Portendic  Claims.    Award,  November  30,  1843. 

54.  Great  Britain  and  France.   Arbitrator,  Joint  Commission.  Subject: 

British  Mineral  Oil  Claims.     Award,  January  5, 1874. 

55.  Great  Britain  and  France.     Arbitrator,  R.  B.  Martin,  M.  P.    Sub- 

ject: GrefHihle*  Concessions.    Award,  July  19, 1893. 

56.  Great  Britain  and  Germany.     Arbitrator,  Joint  Commission.    Sub- 

ject:   Claims  of  German  subjects  to  lands  in  Fiji.    Award, 
April,  1885. 

57.  Great  Britain  and  Germany.  Arbitrator,  Baron  Lambermont.  Sub- 

ject :  Bights  in  the  Island  of  Lamu.    Award,  August  17, 1889. 

58.  Great  Britain  and  the  Netherlands.    Arbitrator  to  be  named  by 

Emperor  of  Russia.     Subject :   Arrest  of  the  Captain  of  the 
"  Costa  Rica  Packet."     Pending. 

59.  Great  Britain  and  Nicaragua.     Arbitrator,  Emperor  of  Austria. 

Subject:  Mosquito  Indians.     Award,  July  2, 1881. 

60.  Great  Britain  and  Peru.    Arbitrator,  Senate  of  Hamburg.   Subject : 

Claim  against  Peru.    Award,  April  12, 1864. 

61.  Great  Britain  and  Portugal.    Arbitrator,  Senate  of  Hamburg.   Sub- 

ject :  Claim  against  Portugal.     Award,  February  7,  1856. 

62.  Great  Britain  and  Portugal.   Arbitrator,  Senate  of  Humburg.   Sub- 

ject: Claim  against  Portugal.     Award,  1861. 

63.  Great  Britain  and  Portugal.    Arbitrator,  President  of  the  United 

States.      Subject:    Sovereignty  over  the  Island   of  Bulama. 
Award,  April  21, 1870. 

64.  Great  Britain  and  Portugal.    Arbitrator,  President  of  the  French 

Republic.    Subject :  Boundary  of  Territories  on  Delagoa  Bay. 
Award,  July  24,  1875. 

65.  Great  Britain  and  Portugal  (and  the  United  States).     Arbitrators, 

Swiss  Jurists.    Subject :  Delagoa  Bay  Railway.    Pending. 

66.  Great  Britain  and  South  African  Republic.     Arbitrator,  Orange 

Free  State.     Subject:   Southwestern  Boundary  of  the  South 
African  Republic.     Award,  August  5, 1885. 

67.  Great  Britain  and  Spain.    Arbitrator,  Joint  Commission.    Subject : 

Collision  between  a  Spanish  Man-of-War  and  a  British  mer- 
chant vessel.    Award,  December,  1887. 

68.  Great  Britain  and   Venezuela.     Arbitrator,   Mixed  Commission. 

Subject :  Claims.    Under  Treaty  of  September  21,  1868. 
(The  Arbitrators  between  Great  Britain  and  the  United  States  are 
given  above,  in  the  list  of  arbitrations  between  the  United 
States  and  other  powers). 


INTERNATIONAL   LAW.  898 

'Gd.    Chile  and  Bolivia.     Arbitrator,  Minister  of  the  United  States  at 
Santiago.     Subject :  Disputed  Accounts.    Award,  1876. 

70.  Peru  and  Japan.    Arbitrator,  Emperor  of  Russia.     Subject :    Ter- 

ritorial Jurisdiction  of  Japan.    Award,  May  17-29, 1875. 

71.  Italy  and  Switzerland.    Arbitrator,  Minister  of  the  United  States 

at  Borne.    Subject:  Boundary.     Award,  1875. 

72.  Italy  and  Colombia.    Arbitrator,  President  of  the  United  States. 

Subject :  Claim  of  Ernesto  Cerruti,  an  Italian  subject  against 
Colombia.     Pending. 

73.  Argentine  Republic  and  Paraguay.     Arbitrator,  President  of  the 

United  States.  Subject :  Boundary.  Under  Treaty  of  Febru- 
ary 3, 1876. 

74.  China  and  Japan.   Arbitrator,  British  Minister  at  Peking.  Subject : 

Murder  of  a  Japanese  in  Formosa.    Award,  1876. 

75.  France  and  Nicaragua.    Arbitrator,  Court  of  Cassation  of  France. 

Subject:  Seizure  of  the  cargo  of  a  French  ship  at  Corinto. 
Award,  July  29, 1880. 

76.  The  Netherlands  and  the  Dominican  Republic.    Arbitrator,  Presi- 

dent of  the  French  Republic.  Subject:  Confiscation  of  the 
Dutch  ship,  "  Havana- Packer."  Under  agreement  of  March, 
1881. 

77.  Colombia  and  Venezuela.    Arbitrator,  King  of  Spain.     Subject: 

Boundaries.    Under  Treaty  of  September  14,  1881. 

78.  Costa  Rica  and  Nicaragua.     Arbitrator,  President  of  the  United 

States.  Subject :  Validity  of  Treaty,  Boundaries,  Rights  of 
Navigation.     Under  Treaty  of  December  24, 1886. 

79.  France  and  the  Netherlands.   Arbitrator,  Emperor  of  Russia.  Sub- 

ject: Boundary  between  French  and  Dutch  Guianas.  Under 
Treaty  of  November  29,  1888. 

80.  Brazil  and  the  Argentine  Republic     Arbitrator,  President  of  the 

United  States.  Subject:  Boundaries.  Under  Treaty  of  Sep- 
tember 7, 1889. 

The  foregoing  list,  which  does  not  purport  to  be  complete,  does  not  include 
•eertain  arbitrations  now  pending. 
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MEMORIAL  OF  THE  BAR  ASSOCIATION  OF  THE  STATE  OF 

NEW  YORK. 

To  the  President  : 

The  petition  of  the  Bar  Association  of  the  State  of  New 
York  respectfully  shows : 

That,  impelled  by  a  sense  of  duty  to  the  State  and  nation 
and  a  purpose  to  serve  the  cause  of  humanity  everywhere, 
your  petitioner  at  its  annual  session  held  in  the  city  of  Albany 
on  the  22d  day  of  January,  1896,  appointed  a  committee  to 
consider  the  subject  of  International  Arbitration  and  to  devise 
and  submit  to  it  a  plan  for  the  organization  of  a  tribunal  to 
which  may  hereafter  be  submitted  controverted  international 
questions  between  the  governments  of  Great  Britain  and  the 
United  States. 

That  said  committee  entered  upon  the  performance  of  it& 
duty  at  once,  and,  after  long  and  careful  deliberation,  reached 
the  conclusion  that  it  is  impracticable,  if  not  impossible,  to 
form  a  satisfactory  Anglo-American  Tribunal,  for  the  adjust- 
ment of  grave  international  controversies,  that  shall  be  com- 
posed only  of  representatives  of  the  two  governments  of  Great 
Britain  and  the  United  States. 

That,  in  order  that  the  subject  might  receive  more  mature 
and  careful  consideration,  the  matter  was  referred  to  a  sub- 
committee, by  whom  an  extended  report  was  made  to  the  full 
committee.  This  report  was  adopted  as  the  report  of  the  full 
committee,  and,  at  a  special  meeting  of  the  State  Bar  Associa- 
tion called  to  consider  the  matter,  and  held  at  the  State 
Capitol  in  the  city  of  Albany  on  the  16th  day  of  April,  1896, 
the  action  of  the  committee  was  affirmed  and  the  plan  sub- 
mitted fully  endorsed.  As  the  report  referred  to  contains  the 
argument  in  brief,  both  in  support  of  the  contention  that  it  is 
impracticable  to  organize  a  court  composed  only  of  represent- 
atives of  the  governments  of  Great  Britain  and  the  United 
States,  and  in  support  of  the  plan  outlined  in  it,  a  copy  of  the 
report  is  hereto  appended,  and  your  petitioner  asks  that  that 
it  be  made  and  considered  a  part  of  this  petition. 
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That  your  petitioner  cordially  endorses  the  principle  of 
arbitration  for  the  settlement  of  all  controversies  between 
civilized  nations,  and  it  believes  that  it  is  quite  within  the 
possibility  of  the  educated  intellects  of  the  leading  Powers  of 
the  world  to  agree  upon  a  plan  for  a  great  central  World's 
Court  that,  by  the  common  consent  of  nations,  shall  eventually 
have  jurisdiction  of  all  disputes  arising  between  independent 
Powers  that  cannot  be  adjusted  by  friendly  diplomatic  nego- 
tiations. Holding  tenaciously  to  this  opinion,  and  conscious 
that  there  must  be  a  first  step  in  every  good  work,  else  there 
will  never  be  a  second,  your  petitioner  respectfully  but  ear- 
nestly urges  your  early  consideration  of  the  subject  that  ulti- 
mately— at  least  during  the  early  years  of  the  coming  century 
— the  honest  purpose  of  good  men  of  every  nation  may  be 
realized  in  devising  means  for  the  peaceful  solution  of  menac- 
ing disputes  between  civilized  nations.  Your  petitioner  there- 
fore submits  to  you  the  following  recommendations : 

First. — The  establishment  of  a  permanent  International 
Tribunal,  to  be  known  as  "The  International  Court  of 
Arbitration." 

Second, — Such  court  to  be  composed  of  nine  members,  one 
each  from  nine  independent  states  or  nations,  such  represent- 
ative to  be  a  member  of  the  Supreme  or  highest  Court  of  the 
nation  he  shall  represent,  chosen  by  a  majority  vote  of  his 
associates,  because  of  his  high  character  as  a  publicist  and 
judge  and  his  recognized  ability  and  irreproachable  integrity. 
Each  judge  thus  selected  to  hold  office  during  life  or  the  will 
of  the  court  selecting  him. 

Third. — The  Court  thus  constituted  to  make  its  own  rules 
of  procedure,  to  have  power  to  fix  its  place  of  sessions  and  to 
change  the  same  from  time  to  time  as  circumstances  and  the 
convenience  of  litigants  may  suggest,  and  to  appoint  such 
clerks  and  attendants  as  the  court  may  require. 

Fourth, — Controverted  questions  arising  between  two  or  any 
more  Independent  Powers,  whether  represented  in  said  "Inter- 
national Court  of  Arbitration"  or  not,  at  the  option  of  said 
Powers,  to  be  submitted  by  treaty  between  said  Powers  to  said 
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court,  providing  only  that  said  treaty  shall  contain  a  stipulation 
to  the  effect  that  all  parties  thereto  shall  respect  and  abide  by 
the  rules  and  regulations  of  said  court,  and  conform  to  what- 
ever determination  it  shall  make  of  said  controversy, 

Fifth, — Said  court  to  be  opened  at  all  times  for  the  filing  of 
cases  and  counter  cases  under  treaty  stipulations  by  any  nation, 
whether  represented  in  the  court  or  not,  and  such  orderly 
proceedings  in  the  interim  between  sessions  of  the  court,  in 
preparation  for  argument,  and  submission  of  the  controversy, 
as  may  seem  necessary,  to  be  taken  as  the  rules  of  the  court 
provide  for  and  may  be  agreed  upon  between  the  litigants. 

Sixth. — Independent  Powers  not  represented  in  said  court, 
but  which  may  have  become  parties  litigant  in  a  controversy 
before  it,  and,  by  treaty  stipulation,  have  agreed  to  submit  to 
its  adjudication,  to  comply  with  the  rules  of  the  court  and  to 
contribute  such  stipulated  amount  to  its  expenses  as  may  be 
provided  for  by  its  rules,  or  determined  by  the  court. 

Your  petitioner  also  recommends  that  you  enter  at  once  into 
correspondence  and  negotiation,  through  the  proper  diplomatic 
channels,  with  representatives  of  the  governments  of  Great 
Britain,  France,  Germany,  Russia,  The  Netherlands,  Mexico, 
Brazil  and  the  Argentine  Republic,  for  a  union  with  the 
government  of  the  United  States  in  the  laudable  undertaking 
of  forming  an  International  Court  substantially  on  the  basis 
herein  outlined. 

Your  petitioner  presumes  it  is  unnecessary  to  enter  into 
further  argument  in  support  of  the  foregoing  propositions  than 
is  contained  in  the  report  of  its  committee,  which  is  appended 
hereto  and  which  your  petitioner  has  already  asked  to  have 
considered  a  part  of  this  petition.  Your  petitioner  will  be 
pardoned,  however,  if  it  invite  especial  attention  to  that  part 
of  the  report  emphasizing  the  fact  that  the  plan  herein  outlined 
is  intended,  if  adopted,  at  once  to  meet  the  universal  demand 
among  English  speaking  people  for  a  permanent  tribunal  to 
settle  contested  international  questions  that  may  hereafter  ariee 
between  the  governments  of  Great  Britain  and  the  United 
States. 
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While  it  is  contended  that  it  is  wholly  impracticable  to  form 
such  a  tribunal  without  the  friendly  interposition  of  other 
nations  on  the  joint  invitation  of  the  Powers  who  unite  in  its 
organization,  it  is  very  evident  that  a  most  acceptable  perma- 
nent International  Court  may  be  speedily  secured  by  the  united 
and  harmonious  action  of  said  Powers  as  already  suggested. 
Should  obstacles  be  interposed  to  the  acceptance,  by  any  of  the 
Powers  named  by  your  Petitioner,  of  the  invitation  to  name  a 
representative  for  such  a  court  on  the  plan  herein  generally 
outlined,  some  other  equally  satisfactory  Power  could  be  solic- 
ited to  unite  in  the  creation  of  such  a  court. 

Believing  that,  in  the  fulfilment  of  its  destiny  among  the 
civilized  nations  of  the  world,  it  has  devolved  upon  the  younger 
of  the  two  Anglo-Saxon  Powers,  now  happily  in  the  enjoyment 
of  nothing  but  future  peaceful  prospects,  to  take  the  first  step 
looking  to  the  permanency  of  peace  among  nations,  your  Peti- 
tioner, representing  the  Bar  of  the  Empire  State,  earnestly 
appeals  to  you  as  the  Chief  Executive  oflScer  of  the  govern- 
ment of  the  United  States,  to  take  such  timely  action  as  shall 
lead  eventually  to  the  organization  of  such  a  tribunal  as  has 
been  outlined  in  the  foregoing  recommendations.  While 
ominous  sounds  of  martial  preparations  are  in  the  air,  the  ship- 
builder's hammer  is  industriously  welding  the  bolt,  and  arsenals 
are  testing  armor-plates,  your  Petitioner,  apprehensive  for  the 
future,  feels  that  delays  are  dangerous,  and  it  urgently  recom- 
mends that  action  be  taken  at  once  by  you  to  compass  the  real- 
ization of  the  dream  of  good  men  in  every  period  of  the  world's 
history,  when  nations  shall  team  war  no  more  and  enlightened 
Reason  shall  fight  the  only  battles  fought  among  the  children 
of  men. 

And  your  Petitioner  will  ever  pray. 

Attested  in  behalf  of  the  New  York  State  Bar  Association 
at  the  Capitol  in  the  City  of  Albany,  N.  Y.,  April  16th,  1896. 

Ed.  G.  Whitakbr, 

PreMenL 
L.  B.  Proctor, 

[sbal]         Secretary. 


REPORT 

OF 

COMMITTEE  ON  LAW  REPORTING  AND  DIGESTING. 

To  the  American  Bar  Association  : 

The  Committee  on  Law  Reporting  and  Digesting  is  at  this 
time  unable  to  report  satisfactory  progress  with  the  work 
assigned  it  at  the  last  Annual  Meeting  of  the  Association,  by 
reason  of  the  retirement  of  its  late  Secretary,  who  had  devoted 
much  time  and  energy  to  the  collection  of  statistics  bearing 
on  the  subject,  and  still  further  by  the  death  of  Austin  Abbott, 
who  by  the  unanimous  vote  of  the  Association  was  requested 
to  act  with  the  Committee  in  preparing  a  table  of  subjects  for 
legal  indexing,  for  the  purpose  of  bringing  about  uniformity 
in  that  respect,  both  in  the  indices  to  the  reports  and  in  the 
digests.  By  his  thorough  knowledge  of  the  law  and  the 
practice  and  his  wide  experience  in  this  class  of  work,  he  was 
most  admirably  fitted  for  the  task  which  was  devolved  upon 
him  and  which  he  did  not  live  to  complete. 

LAW    REPORTING. 

Your  Committee  has  considered  the  subject  of  Law  Report- 
ing, but  has  little  to  add  by  way  of  suggestion  or  recommenda- 
tion to  the  report  heretofore  made.  It  is  more  than  ever 
impressed  with  the  diflSculties  arising  from  the  number  of 
reported  cases,  and  particularly  from  the  evils  resulting  from 
the  duplication  of  reports  of  the  same  opinions.  There  seems 
to  be  no  remedy  for  the  increase  and  rapidly-increasing 
number  of  reports,  unless  it  may  be  found  in  the  forbearance 
of  the  judges,  by  restraining  the  disposition  to  write  an 
elaborate  thesis  upon  every  question  of  law  or  fact  presented 
for  decision,  at  least  until  a  very  considerable  part  of  the 
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'Oommon  Law  has  been  enacted  in  statutory  form.  On  this 
subject  your  Committee  is  not  prepared  or  disposed  to  offer 
any  recommendation  beyond  the  suggestion  that,  in  view  of 
the  inability  of  the  bench  and  bar  to  discover  any  other 
remedy  for  the  enormous  multiplication  of  reported  cases  and 
the  immense  volume  of  opinions  entitled  to  be  cited  as  authority, 
it  would  seem  to  be  well  worth  trial  as  an  experiment,  to  enact 
some  branch  or  branches  of  the  Common  Law  in  statutory 
form  as  has  been  done  in  England,  and  note  carefully  how  the 
volume  of  judicial  decision  on  the  subjects  so  treated  may  be 
affected  by  such  enactment.  This  could  be  readily  done  in 
one  or  more  jurisdictions,  without  in  any  wise  overthrowing 
or  disturbing  established  methods,  and  solely  with  the  view  to 
determining  by  experience  whether  it  would  tend  to  lessen  the 
labor  of  lawyers  and  judges  and  decrease  the  output  of  essays 
on  legal  topics  emanating  from  the  courts. 

The  unnecessary  duplication  of  the  same  opinions  in  differ- 
ent series  of  reports  is  a  more  simple  matter  and  needs  only 
concerted  action  by  judges  and  lawyers  in  order  that  the 
nuisance  may  be  abated  and  the  expense  and  annoyance  neces- 
sarily incurred  prevented. 

The  judges  can  do  very  much  to  discourage  the  irregular 
series  of  reports  by  favoring  the  official  series  with  prompt 
copies  of  opinions,  rather  than  by  furnishing  them  in  the  first 
instance  to  others  and  allowing  the  official  reports  to  await 
the  convenience  of  their  clerks,  who  may  receive  somewhat 
larger  compensation  for  furnishing  early  copies  to  the  series  of 
reports  not  recognized  as  official.  This  is  not  an  uncommon 
abuse  for  which  the  judges  are  not  responsible,  except  so  far 
as  they  overlook  and  tolerate  it,  which  they  certainly  would 
not  do  if  it  were  brought  sharply  to  their  attention. 

But  still  more  important  in  this  regard  is  the  co-operation 
and  patronage  coupled  with  just  criticism  by  the  Bar.  The 
official  reporters  will  be  much  more  prompt  and  efficient,  and 
it  will  certainly  tend  to  reduce  the  price  of  the  reports,  if 
their   work  is   appreciated  by   lawyers   and    recognized,   by 
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placing  these  volumes  on  their  shelves  to  the  exclusion  of 
others. 

In  our  report  last  year  we  discussed  the  benefits  to  be 
derived  from  encouraging  the  oflScial  reports  and  call  atten- 
tion to  the  matter  now,  only  for  the  reason  that  the  Bar  seems 
slow  to  comprehend  that  it  has  the  means  for  protecting  itself 
in  its  hands,  and  that  the  easiest  manner  to  lessen  the  unneces- 
sary duplication  of  reported  cases  is,  by  aiding  in  building  up 
the  official  series  in  each  jurisdiction.  On  the  other  hand, 
there  has  been  much  cause  for  complaint  as  to  the  delays  and 
shortcomings  of  salaried  reporters,  and  this  should  in  no  wise 
be  acquiesced  in  or  tolerated,  but  such  earnest  criticism  should 
be  made  as  will  insure  prompt  and  efficient  service.  Still 
further,  very  much  may  be  done  by  the  courts  through  the 
adoption  of  proper  rules  regulating  the  citation  of  authorities. 
In  one  of  the  states  in  which  there  were  formerly  a  large 
number  of  reports  other  than  the  official  series,  and  in 
which  the  recent  prompt  publication  in  numbers  of  the 
reports  and  acts  of  the  legislature  has  largely  tended  to 
eliminate  the  majority  of  the  irregular  reports,  the  supreme 
court  has  enforced  a  rule  to  the  effect  that  when  a  cause  is 
reported  in  the  official  series  it  must  be  cited  from  that  series^ 
not  prohibiting  the  citation  from  any  other  series  in  the  case, 
but  requiring  for  the  convenience  of  the  judges  that  the  vol- 
ume and  page  of  the  official  reports  shall  be  given. 

A  very  strong  effort  was  made  by  the  proprietors  of  other 
series  to  induce  the  New  York  Legislature  of  1896  to  enact  a  law 
prohibiting  the  enforcement  of  this  rule,  but  without  success, 
and  it  remains  in  full  force  and  will  doubtless  tend  largely  to 
render  the  official  series  such  in  fact  as  well  as  in  name. 

DIGESTING   AND   INDEXING. 

In  arrangement  of  digests  and  forms  of  index  for  reports 
we  have  found  nothing  like  a  consistent  system,  and  the  exami- 
nation we  have  made  has  convinced  us  the  more  of  the  desira- 
bility,  utility   and   in   fact,   necessity  for  a  systematic   and 
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authoritative  aiPrangement.  Each  digester  and  every  reporter 
seems  to  have  adopted  a  plan  which  seemed  best  and  most 
convenient  to  him,  without  much  regard  to  the  views  and 
practices  of  others  engaged  in  the  same  work,  and  in  many 
cases  with  but  little  attention  to  the  convenience  of  those  for 
whose  use  the  work  is  intended. 

We  have  been  able  to  ascertain  the  existence  of  only  a 
single  attempt  to  systematize  the  work  for  the  benefit  of  others, 
but  this  may  well  serve  as  a  basis  for  consideration  of  the 
subject,  if  not  as  a  model  for  this  purpose.  The  work 
referred  to  is  entitled  "  Table  of  Subjects  and  Cross  Refer- 
ences for  Legal  Indexes  "  by  Marcus  T.  Hun,  Reporter  of  the 
Supreme  Court  of  the  State  of  New  York.  Mr.  Hun  has, 
up  to  this  time,  reported  nearly  100  volumes  during  a  period 
of  twenty  years,  and  states,  by  way  of  introduction  to  the 
quarto  volume  referred  to,  that  '*  The  diflSculties  encountered 
in  classifying  the  subject  matter  contained  in  the  consecutive 
volumes  of  a  series  of  reports  under,  the  same  headings,  and 
with  like  cross  references  in  each  volume,  and  the  hope  that 
its  publication  may,  in  some  degree  at  least,  tend  to  the  adop- 
tion in  other  series  of  reports  and  text  books  of  a  uniform 
system  of  indexing,  have  suggested  the  preparation  of  the 
"Index  Tables."  The  Index  contains  2951  titles,  with 
nearly  as  many  cross  references,  comprising  31  quarto  pages, 
containing  also  explanations  and  examples.  Your  Committee 
has  a  copy  of  this  index  at  this  meeting  for  such  examination, 
suggestion,  criticism  or  other  action  as  may  be  deemed 
desirable. 

As  to  the  merits  of  the  classification  in  detail,  it  is  impossi- 
ble to  speak  without  an  investigation,  which  would  require 
much  more  of  time  than  is  possible  to  devote  to  the  subject. 
But  it  is  exceedingly  suggestive,  and  as  the  work  of  a  reporter 
of  skill  and  experience  is  worthy  of  careful  study. 

DIFFICULTIES    OF   THE    SUBJECT. 

The  large  number  of  independent  tribunals  whose  opinions 
are  reported,  still  greater   number  of  oflScial  reporters  and  the 
26 
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added  number  of  those  not  official,  the  nlimber  of  state 
digests  and  digests  of  the  state  and  federal  courts  combined, 
and  the  diverse  interest  of  reporters,  digesters  and  publishers, 
render  it  exceedingly  difficult  to  bring  about  any  unity  of 
effort,  with  reference  to  either  reporting  or  digesting,  but  your 
Committee  is  impressed  with  the  view  that  it  is  almost  as 
necessary  and  quite  as  desirable  that  there  shall  be  a  thorough 
and  carefully-compiled  digest  of  the  decisions  of  the  court, 
as  that  they  shall  be  officially  reported,  and  to  this  end  that 
there  should  be  a  uniform  official  index,  to  be  followed  by 
all  reporters  in  the  state  and  Federal  courts,  issued  and 
approved  by  some  authoritative  body.  It  is  certainly  impossi- 
ble for  a  committee  of  this  body  to  take  up  and  satisfactorily 
perform  the  work  of  preparing  an  index  of  this  character, 
since  it  involves  a  greater  sacrifice  of  time  and  labor  than  is 
possible  on  the  part  of  any  members  of  this  Association. 

We  are  not  unmindful  of  the  existence  of  digests  of  both 
state  and  Federal  reports  and  of  digests  covering  the  entire 
field  of  case  law  in  this  country  and  are  in  no  wise  disposed  to 
depreciate  or  undervalue  their  worth.  They  are  the  result  of 
careful  painstaking  intelligent  work  and  are  steps  in  the 
evolution  of  the  perfect  legal  index  and  digest,  but  while 
by  their  excellence  where  they  cover  the  entire  body  of  decis- 
ion in  all  the  states  of  the  union  and  in  Federal  tribunals 
they  tend  to  uniformity,  it  is  in  the  nature  of  things  that  the 
accomplishment  of  that  object  is  impossible  through  private 
effort  or  enterprise,  except  as  it  points  out  and  leads  the  way 
for  action  by  competent  official  or  semi-official  authority. 

There  seem  to  be  but  two  alternatives,  one  the  action  of  the 
body  of  reporters,  brought  together  by  their  own  initiative  or 
upon  the  suggestion  of  this  Association.  A  conference  of  those 
interested  in  this  question,  whether  reporters  or  editors  of 
digests  could  possibly  agree  upon  some  general  rules  and 
through  committees  or  otherwise  formulate  a  common  system 
for  adoption  throughout  the  country,  but  the  diverse  interests 
already  referred  to  are  probably  such  that,  coupled  with  the 
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indifference  of  those  who  might  exercise  a  controlling  influence, 
an  attempt  of  this  character  would  be  rendered  nugatory. 

The  other  suggestion  is  through  the  Federal  government. 
It  is  quite  clear  that  voluntary  effort  without  official  sanction 
can  accomplish  comparatively  little  in  bringing  about  uni- 
formity in  any  respect,  in  the  action  of  forty-five  legislatives 
and  more  than  twice  that  number  of  courts.  While  on  the 
other  hand  the  influence  of  initiative  by  the  general  government 
would  go  very  far  to  bring  about  the  adoption  of  any  plan 
which  might  be  presented  by  a  competent  body  of  men  desig- 
nated for  the  purpose  by  federal  authority. 

We  are  very  unmindful  of  the  strong  objections  to  anything 
looking  like  the  surrender  of  authority  by  the  states  and  of 
the  prejudice  against  commissions  to  aid  in  the  settlement  of 
vexed  legal  problems,  but  such  action  could  not  be  open  to  the 
first  objection  because  it  would  involve  in  no  wise  the  exercise 
of  any  unwarranted  power  or  authority,  as  any  action  would 
be  advisory,  except  as  to  the  United  States  courts,  while  no 
other  or  better  solution  of  difficulties  of  this  character  has  or 
can  be  offered  than  to  submit  the  question  for  determination  to 
a  body  of  practical  men  thoroughly  conversant  with  the 
subject  for  their  action,  after  careful  study  and  thorough, 
investigation. 

THE    PUBLICATION,  DIGESTING  AND    INDEXING   OF   STATE   AND 

FEDERAL   STATUTORY   LAW. 

This  subject  was  referred  to  your  Committee  last  year  by 
resolution  printed  page  36  of  the  proceedings,  and  the  discus- 
sion following  the  adoption  of  the  resolution  as  printed  on 
page  43  and  44  of  last  year's  Report,  seems  to  indicate  that  the 
Committee  was  expected  to  prepare  and  submit  a  skeleton 
form  of  index  for  statutory  enactments,  classified  and  arranged 
upon  some  scientific  basis.  As  hereinbefore  referred  to,  Mr. 
Austin  Abbott  was  by  a  vote  of  the  Association  requested  to 
aid  and  act  with  the  Committee  in  the  performance  of  the 
task.     For  various  causes  the  Committee  was  unable  to  meet 
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before  his  death  and  therefore  could  not  avail  itself  of  the 
results  of  any  of  his  labors  or  studies  in  this  regard,  and  the 
illness  and  death  of  another  member  of  the  Committee,  Mr. 
Hinklej,  so  long  secretary  of  the  Association,  has  made  full 
consideration  of  the  important  subject  impossible. 

For  these  reasons,  in  connection  with  those  already  stated^ 
generally  under  the  head  of  **  Difficulties  of  the  Subject," 
your  Committee  is  unable  to  make  a  satisfactory  report. 
The  subject  is  too  broad  to  be  treated  properly  by  a  body 
constituted  as  the  committees  of  this  Association  must  be, 
except  in  so  far  as  by  the  collection  of  facts  and  the  suggestions 
of  methods,  it  may  be  able  to  forward  a  work  of  this  charac- 
ter by  having  it  placed  in  the  hands  of  a  body  authorized 
to  act  and  who  can  devote  to  the  subject  the  necessary  time 
and  attention. 

If  it  is  not  found  practicable  to  obtain  the  appointment  of 
a  Federal  commission  to  take  up  this  matter  in  connection 
with  the  other  matters  referred  to,  then  your  Committee  will, 
at  a  future  meeting,  if  desired,  endeavor  to  furnish  some 
skeleton  or  outline  which  may,  at  least,  serve  as  a  basis  for 
discussion. 

We  have  arrived  at  a  stage  of  the  development  of  law- 
reporting,  law-digesting  and  statutory  enactments  where  they, 
with  other  important  questions,  seem  to  require  official  action 
in  the  interest  of  the  Bench  and  Bar,  and  beyond  all,  of  the 
client  whose  interests  are  paramount  and  will  be  most  sub- 
served by  whatever  relieves  the  lawyer  and  the  Judge  from 
unnecessary  research  and  useless  labor  by  furnishing  the  best 
working  tools  in  the  best  condition  for  the  work  in  hand. 

Respectfully  submitted, 

J.  NEWTON  FIERO,  Chairman, 
WM.  E.  TALCOTT,  Secretary. 


RKPORX 


OF 


<X)MMITTEE  ON  EXPRESSION  AND  CLASSIFICATION 

OF  THE  LAW. 

Your  Committee  respectfully  begs  leave  to  report  that  at 
the  annual  meeting  of  the  Association,  in  1891,  a  scientific 
classification  of  the  Law  was  proposed,  with  the  accompanying 
suggestion  that  such  a  classification  would  not  be  found  in 
itself  of  much  practical  value,  but  that  it  would  form  a 
foundation  on  which  an  arrangement  of  subjects  for  practical 
purposes  might  be  based.  The  plan  then  entertained  by  the 
Committee,  and  the  one  which  it  still  has  in  mind,  contem- 
plates a  consideration  of  the  ordinary  subjects  usually  discussed 
in  text-books  and  digests  with  the  view  of  determining  to  what 
extent  they  should  be  consolidated,  to  what  extent  separated, 
and  what  ground  shall  be  covered  by  each. 

In  the  former  report  it  was  pointed  out  that  the  subjects  of 
the  law,  either  in  a  scientific  or  a  practical  arrangement,  can- 
not be  made  exclusive.  It  is  constantly  found  in  any  arrange- 
ment which  may  be  attempted  in  text-books  or  digests  that 
the  same  subject  matter  is  treated  by  different  persons  in 
different  connections  and  under  different  headings.  The 
belief  of  the  Committee  is  that  a  careful  consideration  of  the 
subject  will  make  it  possible  to  determine  more  definitely  the 
sphere  of  each  of  the  ordinary  topics  of  the  law  and  determine 
where  each  subject  may  be  looked  for.  For  instance :  there  is 
at  present  no  certainty  as  to  whether  the  rule  in  regard  to  the 
varying  of  a  written  instrument  by  parol  evidence  will  be 
found  considered  under  the  head  of  contracts  or  that  of 
-evidence.      The  provisions  of  the  statute  of  frauds  may  be 
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found  discussed  to  a  greater  or  less  extent  under  that  heading 
or  under  the  heading  of  evidence,  or  contracts,  or  sales. 

Your  Committee  has  not  been  able  up  to  this  time  to  make 
further  progress  in  its  work,  but  it  hopes  by  another  session 
of  the  Association  to  present  at  least  a  partial  report  which 
shall  deal  with  some  of  the  subjects  of  the  law  with  a  view  of 
determining  what  shall  be  included  and  what  excluded. 

EMLIN  McCLAIN 
AMASA  M.  EATON 


RKPORX 

OP  THB 

COMMITTEE  ON  UNIFORM  STATE  LAWS. 

Since  our  last  report  two  States,  Maryland  and  Rhode 
Island,  have  appointed  Commissioners  on  Uniform  State 
Laws.  Twenty-nine  States  are  now  represented  in  the  Con- 
vention. Without  giving  in  detail  the  work  of  the  Conven- 
tion of  Commissioners,  which  is  published  in  its  annual 
reports,  it  may  safely  be  said  that  its  work,  so  far,  has  been 
deliberate,  conservative  and  entirely  on  juridical  lines.  That 
is  to  say,  it  works  to  promote  the  symmetry,  unity,  and  har- 
mony of  the  law  as  a  science.  The  only  act  of  any  length  as 
yet  recommended  for  adoption  is  one  drafted  by  Mr.  J.  J. 
Crawford,  of  New  York  City,  which  is  substantially  the 
English  Act  of  1882  on  Negotiable  Instruments.  Almost  the 
entire  work  of  the  recent  session  of  the  Convention  in  this  place 
consisted  in  going  over  the  Act  for  three  days,  section  by  sec- 
tion and  line  by  line.  It  is  believed  that  the  statute  proposed 
will  be  found  clear,  concise  and  thorough.  It  is  evident 
already  that  the  statutory  changes  on  all  important  matters — 
beyond  the  mere  form  and  expression  of  the  law,  in  order  to 
be  of  any  use — must  fairly  codify  or  put  in  statutory  form  the 
elementary  principles  of  the  special  branch  of  law  which  is 
sought  to  be  unified.  Otherwise  change  produces  as  much 
variance  as  it  does  uniformity,  and  the  result  is  patchwork.  It 
is  also  evident  that  to  secure  and  maintain  any  substantial  uni- 
formity, where  it  does  not  now  exist,  there  must  be  a  desire  for 
it,  an  appreciation  of  the  need  of  it,  and  a  corresponding  study 
of  comparative  legislation.  Accordingly  it  is,  after  all,  to  the 
enlightened  and  progressive  members  of  our  profession,  who 
alone  most  fully  realize  the  evils  of  variance,  and  the  benefits 
of  legal  uniformity,  that  we  must  look  for  any  permanent 
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results  from  the  action  of  the  Conyention  of  Commissioners 
on  Uniform  State  Laws.  And  their  aid,  to  be  effective, 
must  come  largely  through  organized  action — in  National  and 
State  Bar  Associations. 

Beyond  all  cavil  the  Convention  furnishes  an  admirable 
opportunity  for  the  promotion  of  uniformity.  It  has  the 
requisite  machinery  for  the  enterprise. 

How  without  any  salaried  members  it  can  properly  formu- 
late the  material  to  be  assimilated,  and  how  generally  the 
States  which  have  appointed  Commissioners  will  adopt  the 
completed  work,  remain  to  be  seen. 

We  recommend  the  continuance  of  the  Committee  and 
advise  the  continued  aid  of  the  American  Bar  Association. 

Saratoga,  August  20,  1896. 

LYMAN  D.  BREWSTER, 

Chairman, 


REPORT 


OP  THE 


COMMITTEE  ON  PATENT  LAW. 

The  Committee  on  Patent  Law  report  that  the  proposed 
bill  for  the  amendment,  in  certain  particulars,  of  the  statutes 
relating  to  patents,  recommended  by  this  Association  at 
its  last  annual  meeting  was  introduced  to  the  House  of 
Representatives,  and  referred  to  the  Committee  on  Patents. 
Several  hearings  were  had  before  that  Committee  at  which  the 
provisions  of  the  proposed  bill  were  presented  and  explained 
by  members  of  this  body.  Much  interest  in  the  subject  was 
exhibited  on  the  part  of  the  House  Committee,  and  various 
questions  as  to  the  operation  and  effect  of  the  patent  laws 
were  earnestly  discussed.  The  bill  was  reported  unanimously 
and  placed  upon  the  calender  of  the  House.  Under  the  pre- 
sent rules  of  the  House  of  Representatives,  nothing  can  be 
brought  forward  without  the  consent  secured  in  advance  either 
of  the  Speaker  or  of  a  majority  of  the  Committee  on  Rules, 
of  which  the  Speaker  is  Chairman. 

At  the  last  session  very  little  of  the  legislation  reported 
from  the  various  committees  was  acted  upon,  except  such  as 
was  necessary  for  the  needs  of  the  various  departments  of  the 
government.  If  circumstances  permit,  the  bill  will  be  called  up 
in  the  House  early  in  December,  but  it  is,  of  course,  impossi- 
ble to  predict  how  soon  that  opportunity  may  be  afforded. 

Your  Committee  have  to  report  that  its  members  received 
the  most  courteous  treatment  from  representatives  of  both 
parties  at  Washington,  and  found  abundant  evidence  of  the 
desire  of  those  coming  from  widely  different  parts  of  the 
country  to  lend  their  aid  in  promoting  any  well  considered 
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measures  for  the  improvement  of  the  laws  intended  to  protect 
the  inventor,  and  secure  for  the  public  the  benefit  of  the  inven- 
tions upon  which  our  material  progress  so  largely  depends. 

Respectfully  submitted, 

EDMUND  WETMORE, 

Chairman.. 


RERORX 

OF 

COMMITTEE  ON  UNIFORMITY  OF  PROCEDURE  AND 

COMPARATIVE  LAW. 

To  the  American  Bar  Association  : 

Your  Committee  was  appointed  pursuant  to  the  folIowing^ 
preamble  and  resolution,  adopted  at  the  last  meeting  of  the 
Association : 

^'  Whereas,  It  is  desirable  that  this  Association  inquire 
into  and  collate  the  facts  relative  to  the  movement  now  in  pro- 
gress to  further  a  uniform  system  of  legal  procedure,  and  the 
study  of  comparative  legislation  on  that  subject  throughout  the 
English-speaking  world. 

^'  Resolved^  That  a  Committee  of  five  be  appointed  for  that 
purpose/' 

In  entering  upon  the  discharge  of  the  duties  imposed  by  the 
resolution,  your  Committee  has  determined  that  a  discussion  aa 
to  the  relative  merits  of  the  different  systems  of  legal  proced- 
ure adopted  in  this  country  and  abroad,  is  not  within  its  prov- 
ince, save  so  far  as  it  arises  from  the  presentation  of  the  facts 
collected  for  the  purpose  of  carrying  out  the  objects  of  the 
resolution.  We  are  not,  therefore,  so  much  concerned  with  the 
question  as  to  which  is  the  better  system  of  practice,  as  with 
the  problem  of  assimilating  the  prevailing  methods  of  proced- 
ure, so  far  as  practicable,  to  a  common  standard. 

The  Society  of  Comparative  Legislation,  which  was  organ- 
ized in  December,  1894,  by  the  selection  of  the  Lord  Chancel- 
lor as  its  first  President,  on  motion  of  the  Lord  Chief  Justice 
of  England,  has,  through  its  Committee  on  Procedure,  under- 
taken a  task  similar  to  that  imposed  upon  this  Committee.  That 
body,  after  commenting  on  the  work  in  hand  in  the  United 
Kingdom  and  its  colonies,  call  attention  to  the  fact  that  a  dif- 
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ferent  system  for  conducting  civil  litigation  exists  in  each  of 
the  States  of  the  Union,  and  adds,  ''  while  nearly  every  one  of 
these  diverse  systems  is  founded  upon  one  or  the  other  of  two 
models,  and  conforms  to  its  model  in  all  substantial  particu- 
lars, probably  no  two  out  of  them  are  alike  in  every  respect.*' 

The  language  of  the  circular  letter  of  the  Society  referred 
to,  while  used  in  a  general  sense,  is  especially  applicable  to 
matters  of  procedure  when  it  suggests  that  ^'  enactments  may 
be  proposed  and  adopted  by  one  English-speaking  community 
in  ignorance  of  the  fact  that  similar  measures  have,  after  trial, 
been  abandoned  or  modified  in  another,*'  and  this  Committee 
owed  its  existence  to  the  conclusion  drawn  from  that  statement 
to  the  eflFect  that  "  much,  it  is  conceived,  might  be  learned  with 
advantage,  both  as  to  the  substance  and  the  form  of  legisla- 
tion, and  many  mistakes  might  be  avoided  if  precedents  de- 
rived from  the  experience  of  other  countries  were  collected 
and  studied."  This  is  a  strong  plea  for  co-operation  and  com- 
munication at  least,  if  not  for  uniformity. 

It  was  the  purpose  of  your  Committee  to  take  up  the  study 
of  comparative  legislation  relative  to  procedure  throughout 
the  entire  English-speaking  world,  as  authorized  by  the  reso- 
lution, but  a  very  brief  examination  of  the  subject  was  suffi- 
<;ient  to  show  that  it  would  be  impossible  to  accomplish  more 
at  this  time  than  to  gather  some  facts  and  make  some  observa- 
tions upon  the  Procedure  in  the  different  State  and  Federal 
Courts,  with  a  very  brief  and  imperfect  reference  to  the  work- 
ings of  the  Supreme  Court  of  Judicature  act  of  1873,  in  the 
mother  country. 

This  seemed  advisable  still  further  in  view  of  the  fact  that 
the  committee  of  the  Society  of  Comparative  Legislation  hav- 
ing in  charge  the  matter  of  procedure  has,  up  to  this  time, 
dealt  rather  with  matters  of  detail  than  with  the  broader  ques- 
tions of  procedure,  as  is  illustrated  by  its  circular  letter  of  in- 
quiry as  to  "  Costs  of  Litigation,'*  framed  with  a  view  to  ascer- 
tain how  far  the  practice  of  other  countries  differs  from  that  of 
England,  stating  the  facts  as  to  costs  in  the  superior  English 
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courts,  and  propounding  some  twenty  inquiries  relative  to  the 
allowance  and  the  amount  of  costs  in  our  courts. 

In  order  that  your  Committee  might  arrive  at  the  more  sali- 
ent facts  in  connection  with  the  procedure  of  the  different 
states,  a  circular  letter  was  addressed  to  the  Vice-President  of 
this  Association  in  each  state,  to  members  of  the  general  and 
local  councils,  and  to  the  Presidents  of  the  respective  State 
Bar  Associations,  asking  replies  to  the  following  questions : 

First  Is  the  Procedure  in  your  State  common  law  or  re- 
formed Procedure  ? 

Second.  If  common  law  Procedure,  has  it  been  in  any  way 
assimilated  to  Procedure  under  the  codes,  or  is  the  common  law 
method  continued  without  substantial  change  ? 

Third.  If  common  law  method  has  been  changed  in  any  sub- 
stantial respects,  briefly  note  the  principal  changes  ? 

Fourth.  Have  you  separate  Courts  at  law  and  in  equity ;  if 
so,'  are  the  equity  Courts  organized  on  the  basis  of  the  Court 
of  Chancery  ? 

Fifth.  If  you  still  have  common  law  Procedure,  is  the  sub- 
ject of  change  to  code  Procedure  being  agitated,  and  what  is 
the  prevailing  view  in  the  profession  as  to  the  desirability  of 
change  ?• 

Sixth.  If  your  State  has  adopted  the  code  Procedure, 
kindly  state  in  what  year,  and  whether  it  has  substantially 
adopted  the  Field  code  of  1848  ? 

Seventh.  If  you  have  a  code  Procedure,  what  is  the  number 
of  sections  in  your  code,  and  is  it  satisfactory  to  the  profession 
as  to  method  and  bulk  ? 

Eighth.  If  your  Procedure  is  regulated  by  a  practice  act, 
does  it  cover,  or  purport  to  cover,  the  entire  range  of  the  prac- 
tice, or  is  it  supplemented  by  rules;  and,  if  so,  to  what  extent? 

Ninth.  To  what  extent  do  rules  supplement  your  method  of 
practice,  if  at  common  law  or  under  the  code,  and  by  what 
Court  are  they  framed  ? 

Tenth.  What  is  the  view  of  the  Bench  and  Bar  as  to  the 
relative  merits  of  statutory  enactments  relative  to  practice  and 
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rules  framed  by  the  Court  for  that  purpose  ?     Has  the  ques- 
tion been  agitated  or  considered  by  your  Bar  ? 

Eleventh,  Has  there  been  anything  like  a  general  discussion 
ivith  regard  to  the  merits  of  the  English  system  of  rules  of 
Oourt  ?  To  what  extent  do  those  rules  meet  with  the  approval 
of  the  profession  ? 

Twelfth,  Would  it  be  possible  or  desirable  to  assimilate  the 
practice  of  ihe  different  States  and  in  Federal  Courts  by 
means  of  rules  of  court  regulating  the  procedure  ?  (By  this 
is  not  intended  a  set  of  rules  which  shall  be  uniform  in  every 
State,  but  such  rules  as  should,  in  a  general  way,  cover  the 
principal  points  of  practice  as  now  covered  by  the  common  law 
methods,  the  Code  of  Procedure,  Practice  Acts,  and  the  rules 
of  the  Court  in  the  different  jurisdictions). 

This  inquiry  was  responded  to  promptly  and  fully,  about 
one  hundred  answers  being  received,  and  placed  before  the 
Committee  accurate  information  upon  the  subject,  for  which 
they  desire  to  express  their  appreciation  to  the  members  of  the 
Bar  who  interested  themselves  to  so  great  an  extent  in  forward- 
ing the  inquiry. 

In  addition  to  these  inquiries,  investigation  has  been  made 
in  other  directions  by  examination  of  the  codes  of  procedure, 
practice  acts,  statutes  and  rules  of  Courts  in  the  different 
States,  and  your  Committee  has  also  availed  itself  of  a  report 
recently  made  by  the  Revision  Committee  of  the  State  of 
New  York  relative  to  this  subject  containing  much  information 
relating  to  the  topic  under  consideration. 

The  detailed  result  of  this  inquiry  is  found  in  the  schedule 
hereto  annexed. 

A  very  slight  examination  of  the  schedule  relative  to  pro- 
cedure throughout  the  Union  shows  that  the  methods  of  prac- 
tice are  exceedingly  diflScult  of  classification,  and  while  they 
fall  under  the  heads  "common  law  practice,"  code  procedure*' 
and  "practice  acts,"  it  is  not  alway  easy  to  say  under  what 
division  the  procedure  in  a  particular  State  is  to  be  classed. 
There  are,  of  course,  broad  grounds  of  distinction.     Virginia, 
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Delaware  and  New  Jersey  are  certainly  representatives  of  the 
common  law  method  as  it  existed  in  England  before  our  Revo- 
lution, but  Maryland  has  this  practice  modified  by  the  Eng- 
lish rules  of  1834,  while  Maine  allows  equitable  defences  to  be 
pleaded  in  actions  at  law,  and  Michigan,  while  it  has  adopted 
rules  largely  modifying  the  older  practice,  is  unwilling  to  ad- 
mit any  innovation  looking  toward  the  abolition  of  a  purely 
equitable  jurisdiction.  Again,  Pennsylvania  holds  largely  to 
the  common  law  methods,  but  administers  equity  in  her  com- 
mon law  courts  which  have  all  the  powers  of  a  Court  of  Chan- 
cery, but  no  distinctive  organization  as  such.  On  the  other 
hand,  New  York  may  be  regarded  as  a  typical  code  State  by 
reason  of  being  the  first  to  adopt  the  Reformed  Procedure,  yet 
the  changes  were  so  great  in  1876  and  1880,  increasing  its 
bulk  from  473  to  over  3,300  sections,  that  David  Dudley 
Field  denounced  the  work  as  being  all  that  a  code  should  not 
be,  and  predicted  its  repeal  at  an  early  day.  It,  by  no  means, 
represents  the  best  thought  of  the  author  of  the  reformed 
procedure,  and  is  an  inferior  piece  of  work,  done  by  incompe- 
tent men.  It  hsis  done,  and  is  doing  more,  than  all  other 
<;auses  combined  to  discredit  the  reformed  procedure.  But 
the  Missouri  code,  one  of  the  earliest  adopted,  contains  only 
324  sections,  while  the  Iowa  and  Kansas  codes,  conceded  to  be 
among  the  best  to  which  the  system  has  given  rise,  contain 
about  1,000  sections  each,  covering  the  entire  range  of  civil 
procedure.  Midway  between  Codification  and  Common  Law 
Procedure  are  the  so-called  Practice  Acts,  consisting  of  stat- 
utes regulating  the  procedure,  largely  modifying  the  common 
law  practice  by  abolishing  technical  rules,  and  providing  for 
amendments  and  liberal  methods  of  pleading,  but  avoiding  the 
minute  details  and  explicit  regulations  enacted  in  the  codes 
of  procedure,  more  particularly  those  most  elaborate  and  of 
greatest  bulk. 

The  Massachusetts  Act,  as  earlier  in  point  of  time,  has,  per- 
haps, attracted  the  greater  attention  and  commendation.     The 
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later  Connecticut  act  is,  however,  regarded  as  a  model  of  clear- 
ness and  condensation. 

In  many  states  the  Practice  Acts  are  simply  statutes  modi- 
fying common  law  rules  as  to  terms  of  courts,  for  abolishing 
special  pleading  or  the  like,  without  otherwise  affecting  the 
general  practice. 

The  procedure  in  Georgia  and  Tennessee  seems  to  be  sui 
generis ;  that  of  Georgia  being  considered  as  code  practice, 
but  differing  widely  from  the  Field  code,  while  in  Tennessee 
the  Chancery  courts  have  jurisdiction  of  nearly  all  matters  of 
contract,  and  a  jury  may  be  called  in  that  court  to  try  the 
issues. 

In  Louisiana  the  procedure  naturally  and  necessarily  differs 
from  that  in  the  other  States,  not  only  by  reason  of  the  civil 
law  derived  from  Spain  and  France,  but  because  of  the  pains- 
taking labors  of  Edward  Livingston,  who  combined  with  a 
knowledge  of  the  common  law,  derived  from  years  of  practice 
in  New  York,  and  a  thorough  acquaintance  with  the  civil  law, 
obtained  by  years  of  diligent  study  and  experience  in  Louisi- 
ana, a  comprehensive  mind,  which  enabled  him  to  assimilate 
and  adopt  what  was  best  for  the  procedure  of  both,  allied  to  a 
fitness  for  the  work  by  reason  of  skill  and  experience  as  a 
draftsman.  This  code  will  well  repay  careful  study,  as  it  is, 
in  some  respects,  by  way  of  clearness  of  statement,  concise 
manner  of  expression  and  freedom  from  technical  and  trouble- 
some provisions,  the  best  type  of  a  system  of  procedure  in 
force  in  this  country,  although  not  in  all  respects  adopted  to 
the  requirements  of  the  common  law. 

The  replies  indicate  that  little  or  no  study  has  been  given 
to  the  system  adopted  in  England  under  the  Act  of  1873  and 
its  amendments,  and  it  is  very  evident  that  no  systematic  study 
of  the  question  has  been  made  in  any  of  the  States,  either 
those  adhering  to  common  law  methods,  or  those  which  have 
adopted  the  reformed  procedure.  Nor  has  much,  if  any,  at- 
tention been  given  in  any  state  to  the  workings  of  the  system 
or  systems  adopted  by  the  others.     In  fact,  there  is  far  too 
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little  interest  manifested  by  the  members  of  the  bar  in  the  sys- 
tem of  procedure  in  the  jurisdiction  in  which  they  practice. 

No  stronger  argument  could  be  made  favoring  a  movement 
looking  towards  something  like  uniformity  in  methods  of  pro- 
cedure than  this  statement  of  facts,  whiQh  so  clearly  indicates 
a  lack  of  study  and  examination  of  the  subject  by  the  legisla- 
tures and  courts  of  the  different  states,  and  shows  either 
ignorance  of  the  failure  of  certain  methods,  or  unwillingness 
to  profit  by  experience  in  other  jurisdictions.  That  the 
methods  of  procedure  should  differ  so  widely  so  far  as  opinions 
differ  as  the  merits  of  the  old  or  new  practice,  can  be  readily 
understood  as  indicating  a  radical  opposition  of  views  on  the 
subject,  the  result  of  careful  observation  and  inquiry  leading 
to  different  conclusions,  but  that  such  wide  differences  should 
exist  as  to  what  may  be  regai'ded  as  details  of  the  systems, 
shows  lack  of  study  and  appreciation  of  the  problems  in- 
volved, and  blind  unreasoning  and  unreasonable  adherence  to 
or  adoption  of  certain  theories  without  investigation  or  inquiry. 

In  reply  to  the  inquiry  as  to  the  possibility  and  desirability 
of  assimilating  the  practice  of  the  state  courts  and  Federal 
courts  by  rules  regulating  procedure,  the  responses  from  forty- 
three  states  are  almost  unanimous  in  expressing  a  decided 
opinion  in  favor  of  the  desirability  of  such  action,  and  a  larg& 
majority  believe  in  its  possibility,  although  as  to  its  proba- 
bility within  a  reasonable  time,  the  views  are  not  so  positive. 
It  has,  however,  the  approval  and  endorsement  of  nearly 
every  lawyer  who  has  replied  to  the  request  of  the  Committee. 

The  two  objects  to  be  attained  under  any  system  of  proced- 
ure are  simplicity  and  permanence.  It  needs  no  discussion  to 
make  it  plain  that  a  clear  and  concise  statement  of  the  steps 
to  be  taken  in  and  about  the  conduct  of  business  in  the  courts 
is  not  only  desirable  but  necessary  ;  and,  still  further,  that  the 
system  should  not  be  burdened  with  technicalities  and  require- 
ments tending  to  delay  and  confuse,  if  not  utterly  prevent, 
the  orderly  and  prompt  administration  of  remedial  justice. 
The  vice  of  every  form  of  procedure  is  the  tendency  to  multiply 
27 
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unnecessary  regulations  and  to  exalt  the  form  above  the  sub- 
stance. This  is  not  to  be  tolerated  in  an  industrial  age  like 
ours,  when  men  of  affairs  demand  prompt  action  through  the 
courts  at  a  reasonable  expense.  The  lawyer  should  not  be  re- 
quired to  spend  his  tipie,  nor  the  client  his  money,  in  present- 
ing to  the  courts  questions  of  practice  having  no  bearing  on 
the  merits,  and  tending  only  to  delay  and  injustice. 

Equally  is  it  important  that  a  system  of  practice  once  set- 
tled upon  and  adopted,  it  shall  be  reasonably  permanent,  and 
that  no  change  shall  be  made  except  on  careful  examination 
and  for  good  cause  shown. 

In  an  official  document  recently  published,  it  is  stated  that 
there  were  651  amendments  to  the  New  York  code  from  1848 
to  1876,  besides  182  Practice  Acts,  and  since  the  revision, 
so  called,  beginning  in  1877,  there  were  1323  amendments  and 
92  general  statutes  relating  to  practice.  It  is,  of  course,  true 
that  most  of  these  changes  have  been  of  minor  importance, 
but  none  the  less  they  have  been  and  are  a  source  of  endless 
annoyance,  confusion,  difficulty  and  injustice.  So  frequent 
changes  show  something  radically  wrong  either  in  the  system 
or  in  its  administration  and  it  needs  but  slight  examination 
to  see  that  the  trouble  lies  in  the  method  adopted  of  placing 
full  power  and  control  in  the  legislatures,  which  is  in  the 
nature  of  things  not  well  fitted  to  deal,  except  in  a  very 
general  way,  with  so  delicate  a  matter  as  the  rules  and  regula- 
tions relative  to  the  administration  of  justice  in  the  courts. 

Nor  have  the  rules  of  the  common  law  or  chancery 
courts  proved  satisfactory,  in  so  far  as  they  have  endeavored 
to  maintain  the  methods  derived  from  England  in  the  form 
and  manner  in  which  they  were  administered  in  the  days  of 
our  forefathers.  The  system  of  common  law  pleading  and 
procedure  is  the  growth  of  centuries  and  became  encumbered 
with  very  much  of  verbiage,  pedantry  and  technicality,  from 
which  the  struggle  to  escape  is  evidenced  by  our  numerous 
codes,  practice  acts  and  statutes.  One  cannot  but  concur  as  to 
our  own  country  in  the  statement  of  a  recent  writer  that  "  In 
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truth  the  English  people,  although  they  have  always  been 
extremely  tenacious  of  their  right  of  making  their  own  laws, 
have  usually  been  singularly  patient  of  abuses  in  administering 
them." 

In  the  best  of  the  systems  of  practice  very  many  of  the 
old-time  and  unnecessary  technical  provisions  remain,  and  in 
very  many  respects  require  amendment  in  accordance  with 
the  march  of  modem  thought  and  industry.  To  these  matters 
attention  need  only  be  called  in  order  that  they  may  receive 
careful  consideration.  To  illustrate,  the  allowance  of  two 
trials  in  ejectment  as  matter  of  right,  and  granting  of  more  than 
a  year  for  redemption  of  real  property  after  sale  under  execu- 
tion, are  anachronisms. 

The  condition  of  procedure  in  the  several  States  is,  how- 
ever, not  alone  unfortunate  in  its  results  in  each  jurisdiction, 
but  in  its  effect  upon  the  practice  in  the  Federal  Courts. 

The  Revised  Statutes  of  the  United  States  contain  92 
sections  relative  to  procedure  in  those  courts,  but  by  Sec.  914 
it  is  provided  that  ^^  The  practice  pleadings  and  forms  and 
modes  of  proceeding  in  civil  causes  other  than  in  Equity  and 
Admiralty  causes  in  the  Circuit  and  District  Courts  shall 
conform  as  near  as  may  be  to  the  practice  pleading  and 
modes  of  proceeding  at  the  time  in  like  causes  in  the  Courts 
of  Record  in  the  State  within  such  Circuit  or  District 
Courts  are  held,  any  rules  of  the  Court  to  the  contrary 
notwithstanding." 

Power  is  also  given  to  the  Supreme  Court,  Circuit  and 
District  Courts  to  make  rules  not  inconsistent  with  law. 

It  will  thus  be  observed  that  not  only  is  the  lawyer  who 
goes  outside  his  own  state  in  the  Federal  courts  met  and 
hampered  by  new  and  unfamiliar  rules  of  practice,  but  that 
the  judges  of  the  Circuit  Courts  sitting  in  different  states 
must  follow  the  common  law  or  the  code  practice  with 
their  various  modifications  as  he  happens  to  sit  in  a  state 
following  one  or  the  other  system  of  procedure.  The  embar- 
rassment of  this  situation  is  increased  by  the  fact  that  this 
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provision  does  not  apply  to  suits  on  the  Equity  side  of  the 
court  which  are  regulated  not  by  the  Equity  practice  of  the 
state  but  by  the  Chancery  practice  modified  by  the  rules 
adopted  for  that  purpose. 

It  has  in  fact  come  to  this,  that  aside  from  the  few 
practitioners  who  make  a  specialty  of  practice  in  the  Federal 
courts,  the  clerk  of  the  court  must  be  consulted  upon  all 
questions  of  practice,  and  attorneys  are  compelled  to  rely 
upon  his  courtesy  for  information  as  to  even  the  most  simple 
matters  of  procedure.  With  the  mixed  condition  of  affairs 
where  practice  is  regulated  by  Federal  statute,  by  rules  of 
the  Federal  court,  by  the  statute  and  rules  of  the  court 
where  the  venue  is  laid,  or  possibly  by  the  Chancery  practice, 
modified  by  statute  and  rules,  a  lawyer  practicing  in  the 
Federal  courts,  even  in  his  own  state,  feels  ho  more  certainty 
as  to  the  proper  procedure  than  if  he  were  before  a  tribunal 
of  a  foreign  country. 

The  practical  question  thus  presents  itself,  is  there  any 
remedy  for  the  evils  suggested,  or  must  they  be  borne  as  the  neces- 
sary result  of  our  system  of  government  and  jurisprudence  ? 
And  it  is  here  that  we  may  find  the  study  of  comparative  law 
relative  to  remedial  justice  affords  a  suggestion  at  least  by  way 
of  relief. 

On  turning  to  the  conditions  of  affairs  abroad,  we  find 
that  nearly  a  quarter  of  a  century  ago,  after  long  agitation 
and  careful  study  of  the  question  by  the  English  bench  and 
bar,  the  Supreme  Court  of  Judicature  Act  gave  to  England 
through  the  rules  adopted  under  its  authority,  a  system  of 
practice  which  has  been  eminently  satisfactory.  The  act 
provides  for  very  much  of  the  matter  relative  to  the  judiciary 
necessarily  contained  in  our  state  and  Federal  constitutions, 
abolishing  the  time-honored  common  law  courts  and  court 
of  chancery  and  providing  for  a  Supreme  Court  of  Judicature 
and  the  High  Court  of  Appeals.  The  act  itself  does  not  go 
into  detail,  but  provides  that  upon  the  recommendation  of  the 
Lord  Chancellor  and  the  Lord  Chief  Justice  of  England,  the 
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Master  of  the  Rolls,  the  President  of  the  Probate  Division 
and  four  other  Judges  of  the  Supreme  Court,  to  be  nominated 
in  writing  by  the  Lord  Chancellor,  rules  may  be  made  regu- 
lating the  sittings  of  the  court,  the  pleadings,  practice  and 
procedure  therein.  The  rules  of  the  court  must  also  include 
forms.  Under  this  provision  rules  of  court  have  been  made 
divided  into.  72  so-called  "Orders,''  the  number  of  rules  being 
over  1,000.     The  act  as  amended  contains  about  200  sections. 

Thus  the  system  has  many  features  in  common  with  the 
practice  acts,  under  which  the  more  general  regulations  are 
matters  of  statute,  while  provision  is  made  by  rules  for  the 
ordinary  practice  of  the  courts. 

In  view  of  the  objections  to  and  criticisms  upon  both  the 
common  law  practice  and  the  reformed  procedure,  and  of 
the  fact  that  the  svstem  of  court  rules  is  much  more  flexible, 
this  alternative  seems  to  be  much  more  desirable  and  has 
steadily  gained  ground  with  the  profession. 

The  more  so,  in  that  it  is  not  liable  to  change  and  amend- 
ment without  good  cause  unlike  the  cases  where  the  legislative 
body  undertakes  the  entire  control  of  the  practice.  It 
embodies  the  two  prime  requirements  of  procedure,  simplicity 
and  permanence,  in  that  it  is  the  result  of  the  best  thought 
and  work  of  the  most  careful  draughtsman,  among  the  Judges 
and  lawyers  of  the  jurisdiction  for  which  it  is  framed,  and  is 
not  likely  to  be  lightly  changed  or  amended  since  the  entire 
conservative  force  of  the  Bench  and  Bar  will  be  opposed  to 
•unnecessary  revision. 

In  line  with  this  view  a  movement  is  now  on  foot  in  New 
York,  evidenced  by  a  bill  introduced  in  the  legislature  during 
the  last  session,  authorizing  the  Chief  Judge  of  the  Court  of 
Appeals  and  the  Presiding  Justices  of  the  Appellate  divisions 
of  the  Supreme  Court  to  select  three  members  of  the  Bar  to 
revise  the  rules  of  the  court  and  recommend  in  what  respect 
■existing  statutes  relative  to  civil  procedure  can  be  reduced 
to  rules,  and  suggest  the  necessary  revision  and  condensation 
of  such  statutes  occasioned  thereby.     These  rules  on  receiv- 
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ing  the  approval  of  the  majority  of  the  judges  selecting 
the  members  of  the  bar  to  revise,  shall  be  presented  to  the 
Court  of  Appeals  and  the  convention  of  the  Justices  of  the 
Supreme  Court  for  their  action,  and  the  statutes  to  be 
drafted  be  presented  to  the  legislature  on  receiving  like 
approval. 

It  is  quite  apparent  that  many  and  serious  difficulties  pre- 
sent themselves  in  the  way  of  securing  anything  like 
uniformity  of  procedure  by  action  of  the  forty-five  states 
through  the  legislatures  or  the  courts,  although  this  is  a 
subject  that  may  well  commend  itself  to  those  actively  inter- 
ested in  forwarding  the  work  of  securing  uniformity  of 
legislation  throughout  the  Union.  It  will  be  found,  however, 
at  the  outset  that  the  differing  views  of  the  bar  even  in  the 
same  state  will  prove  a  serious,  if  not  insurmountable 
obstacle  to  progress  through  separate  state  action.  The 
great  and  serious  difficulty,  however,  as  to  state  action  is 
the  indifference  of  the  bench  and  bar  to  the  character  of  the 
work  of  revision  relative  to  procedure.  This  has  manifested 
itself  mainly  in  the  careless  selection  of  commissioners  of 
revision.  In  but  few  instances  has  the  best  legal  talent  of 
any  state  been  called  into  requisition  for  this  task.  It  has^ 
in  too  many  instances,  been  deemed  a  political  sinecure  and 
appointments  have  been  made  without  reference  to  any 
previous  study  of  the  questions  involved  or  fitness  for  the 
work  proposed.  The  last  question  asked  has  been  whether  the 
persons  appointed  to  revise  the  practice  have  made  a  study  of 
the  subject,  whether  they  have  a  practical  knowledge  of  the 
changes  demanded,  or  whether  they  have  any  experience  or 
facility  as  draughtsmen  of  codes,  rules  or  statutes.  Hence 
the  character  of  the  work  is  illustrated  by  the  New  York  code 
of  1876,  which  is  universally  and  properly  condemned  as  the 
product  of  unskillful  workmen  illy  equipped  for  the  task^ 
resulting  in  an  illy-arranged,  diffuse  and  bulky  volume,  in  no 
wise  adapted  to  the  needs  of  the  time.  Yet  the  result  of  that 
revision  is  such  that  the  bench  and  bar  fear  the  advent  of 
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another   attempt,    preferring  rather   to  endure  the  ills  they 
know  than  to  venture  those  they  can  well  imagine. 

This  condition  of  affairs  results  largely  from  the  indisposi- 
tion of  state  legislatures  to  properly  compensate  lawyers 
charged  with  the  drafting  and  revision  of  statutes  and  to 
limit  the  time  within  which  the  work  must  be  accomplished. 

It  is  not  to  be  expected  that  good  work  will  be  done  for  an 
inadequate  price,  and  legislative  bodies,  although  largely  com- 
posed of  members  of  the  bar,  are  exceedingly  and  unwisely 
parsimonious  in  compensating  lawyers  for  the  most  important 
business  which  can  be  committed  to  their  charge. 

It  was  well  said  on  this  point  many  years  since,  "  Men  are 
appointed  for  a  short  term  and  are  required  to  act  on  the 
emergency  with  the  clamor  of  an  impatient  public  and  an 
impatient  legislature  continually  ringing  in  their  ears." 

There  remains  one  practical  alternative  and  that  is  action 
by  the  Federal  government.  This  is  pointed  out,  too,  as  the 
logical  outcome  of  this  discussion  by  reasons  of  the  conditions 
presented  relative  to  procedure  in  the  Federal  courts.  As 
the  greater  necessity  exists  for  an  approach  to  uniformity 
in  those  courts,  so  the  reasonable  and  proper  method  for 
bringing  it  about  and  furthering  the  general  assimilation  of 
procedure  to  a  common  standard  is  through  the  Federal 
authorities.  In  this  matter  the  legislative  and  judicial 
departments  must  act  together,  since  it  is  only  through  legis- 
lation that  such  a  policy  can  be  inaugurated  and  through  the 
action  of  the  courts  that  it  can  be  carried  out.  There  is  no 
machinery  by  which  the  judiciary  can  take  the  initiative,  nor 
any  proper  method  by  which  Congress  can  control  the  details 
of  action  looking  toward  a  uniform  system  of  procedure  in 
Federal  tribunals. 

Your  Committee  therefore  recommend  the  passage  of  an 
Act  by  Congress  authorizing  judges  of  the  higher  Federal 
courts  to  select  from  the  bar  of  the  country  a  limited  num- 
ber of  lawyers  familiar  with  the  procedure  in  this  and  other 
countries  for  the  purpose  of  drafting  and  presenting  to  Con- 
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gress  and  to  the  Federal  courts  such  statutes  and  rules  as 
shall  tend  to  simplify  the  procedure  in  the  courts  of  the 
United  States  and  render  it  uniform  and  eventually  tend 
toward  assimilating  the  practice  in  the  superior  courts  of  the 
states  to  a  common  standard.  This  will  give  an  opportunity 
for  a  close,  careful  and  painstaking  investigation  into  the 
methods  of  procedure  which  are  or  have  been  in  use  through- 
out the  English-speaking  world,  and  avoid  the  trial  of  experi- 
mental methods  already  found  insufficent  and  secure  the 
adoption  of  such  as  are  the  results  of  the  best  thought  and 
widest  experience  of  all  courts  administering  the  common 
law. 

Alabama  adheres  to  common  law  practice,  although  modi- 
fied to  a  very  considerable  extent  by  statute,  more  particularly 
as  to  pleadings.  Has  common  law  courts  and  court  of 
chancery.  There  does  not  seem  to  be  any  very  decided  agi- 
tation of  the  subject.  Rules  are  framed  by  the  Supreme 
Court. 

Arkansas  adopted  the  reformed  procedure  in  1868,  sub- 
stantially following  the  provisions  of  the  Kentucky  code. 
There  are  separate  Chancery  courts  in  some  of  the  districts, 
forms  of  pleading  being  the  same  at  common  law  and  in  chan- 
cery. In  other  respects  the  old  chancery  practice  is  followed. 
The  Code  consists  of  890  sections,  and  purports  to  cover  the 
entire  range  of  State  practice.  There  are  very  few  rules 
adopted  by  the  courts.  The  Code  is  regarded  as  an  improve- 
ment on  the  common  law  methods,  and  is  thought  to  be  better 
calculated  to  do  justice  than  the  former  practice.  There  has 
been  no  discussion  with  regard  to  the  merits  of  the  English 
system  of  court  rules. 

In  California  the  reformed  procedure  has  been  adopted, 
based  upon  the  Field  code  of  1848,  but  much  amplified,  con- 
sisting of  2,104  sections,  and  is  not  entirely  satisfactory  on 
account  of  its  great  bulk.  It  covers  the  entire  range  of  the 
practice,  although  the  Superior  and  Supreme  courts  have  the 
power  to  make  rules  not  repugnant  to  the  provisions  of  the 
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'Code.     There  has  been  no  general  discussion  with  regard  to 
the  merits  of  the  English  system  of  rules  of  court. 

Colorado  adopted  a  Code  of  Procedure  in  1877.  The 
present  code  was  adopted  in  1887,  consists  of  445  sections, 
and  is  based  upon  the  Field  code.  Rules  to  a  very  limited 
extent  as  to  matters  of  detail. 

In  Connecticut  the  Practice  Act  of  1879  has  modified  the 
Common  Law,  but  not  abrogated  entirely  Common  law  sys- 
tems and  methods.  It  partakes,  to  a  considerable  extent,  of 
the  excellencies  of  the  Common  Law  and  Code  procedures. 
The  principal  change  from  the  Common  Law  has  been  in  pro- 
viding a  simple  statement  of  pleading.  There  are  no  sepa- 
rate courts  of  law  and  equity,  and  the  distinction  between 
legal  and  equitable  remedies  has  been  substantially  abolished. 
The  original  act  consisted  of  34  sections,  with  supplemental 
rules,  which  are  framed  by  the  judges  of  the  Superior  Court. 
The  system  has  been  termed  a  "Reformed  Mixed  Procedure." 
It  is  regarded  as  one  of  the  best  of  the  practice  acts. 

Delaware  continues  the  Common  Law  practice  witliout  sub- 
stantial change,  with  separate  courts  of  law  and  equity,  and 
the  subject  of  change  has  not  been  agitated. 

In  the  District  of  Columbia  there  has  been  no  change  from 
Common  Law  practice  as  received  from  Maryland.  Law  and 
equity  are  administered  by  the  same  judges,  but  are  kept  sep- 
arate and  distinct  by  separate  terms,  equity  being  adminis- 
tered in  chancery.  The  Supreme  Court  promulgates  rules  for 
procedure  which  supplement  to  some  extent  the  practice  in 
minor  details.  The  question  as  to  the  merits  of  rules  of  court 
in  preference  to  legislative  acts  to  control  procedure  has  not 
been  agitated. 

In  Florida  Common  Law  Procedure  is  modified  by  Plead- 
ing and  Practice  Act  as  to  some  details,  but  not  assimilated  to 
code  methods.  Separate  courts  administer  law  and  equity. 
Rules  may  be  adopted  by  the  Supreme  Court. 

A  noteworthy  feature  is  that  the  Field  code  was  adopted  in 
1869,  and,  meeting  with   no  favor,  was    repealed    in    1873. 
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This  is  the  only  instance  of  such  repeal  which  has  been  brought 
to  our  notice. 

In  Georgia  the  Reformed  Procedure  first  went  into  eflFect  in- 
1863,  but  differs  widely  from  the  Field  code.  Was  revised  in 
1882.  Law  and  equity  are  administered  in  the  same  courts. 
The  practice  is  almost  entirely  controlled  by  the  Code. 
There  has  been  no  agitation  or  discussion  with  reference  to 
the  method  or  procedure  by  rules  of  court  to  the  exclusion  of 
statutory  requirements. 

Idaho  adopted  the  reform  procedure  in  1864,  following 
substantially  that  of  California.  This  was  revised  in  1887, 
both  law  and  equity  being  administered  in  the  same  courts,  the 
Code  covering  practically  the  entire  range  of  procedure,  with 
very  few  rules.  There  has  been  no  discussion  as  to  whether 
legislature  or  courts  shall  control  procedure. 

Illinois  retains  the  Common  Law  procedure,  having,  how- 
ever, assimilated  it  somewhat  to  procedure  under  the  codes,  a» 
in  the  matter  of  amendments  and  the  like.  There  are  sepa- 
rate calendars  for  actions  at  law  and  cases  in  chancery.  Com- 
mon law  system  of  pleading  is  still  continued,  although  the 
Practice  Act  contains  104  sections.  The  rules  adopted  do 
not  materially  change  the  common  law  or  chancery  practice. 
The  opinion  of  the  Bar  seems  to  be  in  favor  of  the  continu- 
ance of  the  present  system. 

Indiana  has  a  Practice  Act,  or  Code  of  Procedure,  adopted 
in  1852,  following  the  New  York  code.  Law  and  equity  are 
administered  by  the  same  tribunal.  But  few  rules  have  been 
adopted  supplementing  the  statute. 

Iowa  adopted  the  reformed  procedure  in  1851,  one  court 
having  jurisdiction  of  law  and  equity.  The  Code  relative  to 
Civil  Procedure  contains  about  1,000  sections.  The  Code 
covers  the  entire  range  of  practice,  and  appears  to  be,  in  the 
main,  satisfactory. 

Kansas  adopted  the  reformed  procedure  when  admitted  to 
the  Union,  the  present  code,  in  1868,  following  the  Ohio  and 
Missouri  code,  but  the  Field  code  in  substance,  all  distinctions 
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between  forms  at  law  and  in  equity  being  abolished.  The 
Code  contains  about  1,000  sections,  and  is  regarded  as  simple 
and  effective,  covering  the  entire  range  of  practice,  although 
some  of  the  courts  make  rules  as  desirable. 

In  Kentucky  the  Code  of  Procedure  is  largely  based  upon 
the  Field  code,  although  not  following  its  details,  and  has  fur- 
nished a  model  for  some  of  her  sister  States.  It  contains  839 
sections,  and  covers  the  entire  range  of  practice  except  as  to 
details  of  practice,  necessarily  left  to  the  courts.  There  is 
but  one  form  of  action. 

Louisiana  practice  differs  from  that  of  any  other  State  in 
the  Union  in  that  the  civil  law  is  the  foundation  of  its  juris- 
prudence and  practice.  The  procedure  is  governed  by  what 
is  called  "  The  Code  of  Practice.'*  Went  into  effect  in  182o, 
and  revised  in  1870,  but  one  court  and  one  civil  system,  in 
which  both  law  and  equity  are  administered.  It  came  from 
the  pen  of  Edward  Livingston,  and  represents  the  best 
thought  of  a  lawyer  learned  in  the  common  law,  in  devising  a 
plan  of  procedure  adapted  to  the  condition  of  a  community 
governed  by  the  civil  law.  It  may  be  fairly  claimed  for  the 
Code  of  this  State  that  from  it  very  many  of  the  best  por- 
tions of  the  Field  code  were  adopted.  Preceding  the  Field 
code  by  nearly  a  quarter  of  a  century,  it  was  the  first  system 
in  this  country  which  departed  from  the  common  law  rules 
and  methods,  and  will  be  found  to  be  clear,  simple  and  com- 
plete. The  code  contains  1,161  articles.  The  courts  adopt 
what  they  call  administrative  rules  for  themselves,  so  far  as 
may  be  necessary. 

Maine  maintains  the  Common  Law  system  without  substan- 
tial change  except;  that  by  the  act  of  1893  equitable  defences 
are  allowed  to  be  pleaded  in  common  law  actions.  The  Su- 
preme Judicial  Court  administers  both  law  and  equity,  the 
equity  side  following  the  old  English  chancery  practice. 
Rules  supplement  the  practice  to  a  limited  extent  only.  The 
matter  of  practice  has  been  discussed  somewhat  by  the  profes- 
sion in  the  State,  most  clearly  and  ably  in  an  address  to  the 
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State  Bar  Association  by  the  Hon.  Charles  F.  Libby,  Presi- 
dent, at  the  annual  meeting  in  1892,  urging  that  the  blending 
of  the  common  law  and  equity  systems  would  eliminate  the 
fictions  and  technicalities  of  the  system,  with  a  view  to  pro- 
mote justice  and  the  rights  of  suitors,  calling  attention  par- 
ticularly to  the  Supreme  Court  of  Judicature  Act  of  1878,  of 
which  it  contains  an  exceedingly  clear  analysis. 

Maryland  has  the  simplified  common  law  procedure,  with 
statutory  changes,  founded  on  the  rules  of  Hilary  Term,  1834, 
followed  by  reforms  in  pleadings  suggested  by  English  statutes 
between  that  date  and  the  passage  of  the  Supreme  Court  of 
Judicature  Act  in  1873,  preserving  the  distinction  between 
courts  of  Law  and  Equity,  but  allowing  equitable  defences  in 
actions  at  law.  The  statutes  as  to  practice  were  consolidated 
in  1880. 

Massachusetts  has  a  Practice  Act  (chapter  167,  Public 
Statutes).  The  Practice  Act  of  this  State  may  be  regarded 
as  a  compromise  between  the  extremes  of  Common  Law  and 
Code  methods. 

Michigan  continues  Common  Law  practice,  changes  in 
which  have  not  been  substantial.  The  common  law  judges 
act  as  chancellors.  The  jurisdiction,  forms  and  mode  of  pro- 
ceeding are  distinct  on  the  law  and  chancery  side.  The  prac- 
tice is  supplemented  by  rules,  not  varrying  substantially  the 
common  law  practice  framed  by  the  Supreme  Court,  which 
is  the  court  of  last  resort.  A  very  vigorous  discussion  as  to 
the  wisdom  and  propriety  of  changes  in  the  system  is  being 
carried  on  by  the  Bar. 

Minnesota  adopted  substantially  the  Field  code  of  1848  in 
1851.  The  procedure  is  very  similar  to  that  of  New  York. 
The  rules  in  the  courts  do  not,  to  a  very  great  extent,  supple- 
ment the  practice,  and  there  has  been  little  or  no  discussion 
with  regard  to  the  advisability  of  the  adoption  of  a  system  of 
rules  rather  than  regulation  of  practice  by  legislative  action. 

In  Mississippi  Common  Law  procedure,  simplified  and 
shortened  by  statute  as  to  ame^ndments,  with  separate  common 
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law  and  chancery  courts.  The  question  of  change  or  modifi- 
cation does  not  seem  to  have  heen  considered,  and  the  present 
condition  is  satisfactory  to  the  Bar. 

In  Missouri  the  Code  of  New  York  was  adopted  in  1849. 
Chapter  33,  Revised  Statutes  of  1889,  contains  the  present 
Code  of  Procedure,  of  324  sections.  This  is,  to  some  extent, 
supplemented  by  rules. 

Montana  adopted  the  reformed  procedure  in  1879,  and  a 
Code  of  Civil  Procedure,  prepared  by  a  Code  Commission, 
went  into  effect  July  1, 1895.  There  are  3,484  sections  in  the 
Code.  No  complaint  seems  to  be  made  on  account  of  bulk. 
Naturally,  additional  rules  are  not  necessary. 

In  Nebraska  the  Code  of  Civil  Procedure  contains  1,039 
sections.  The  Supreme  Court  is  authorized  to  make  rules  not 
inconsistent  with  the  statute. 

New  Hampshire  adheres  to  the  Common  Law  practice  with- 
out substantial  change,  courts  having  an  equity  side  and  com- 
mon law  side,  with  equity  rules,  which  simplify  the  English 
chancery  practice.  The  rules  formulated  by  the  court  are 
much  more  comprehensive  than  the  statutory  regulations, 
which  are  meagre. 

New  Jersey  has  Common  Law  practice,  very  slightly  assim- 
ilated as  to  forms,  to  the  reformed  procedure,  but  otherwise 
continued  without  substantial  change;  a  practice  act  exist- 
ing, also  relative  to  pleading  and  proceeding  in  replevin  and 
ejectment,  and  an  act  relative  to  practice  in  equity.  Separate 
courts  exist  at  law  and  equity.  The  practice  in  the  Court  of 
Chancery  follows  closely  that  in  the  English  courts.  There 
is  also  an  ecclesiastical  court,  with  one  prerogative  court,  for 
the  whole  state.  The  statutes  and  common  law  practice  are 
supplemented  to  a  considerable  extent  by  rules  of  court. 

Nevada  has  a  Code  of  970  sections,  adopted  in  1869.  (See 
chapter  20,  General  Statutes  1885,  which  covers  the  field  of 
Civil  Procedure).  The  Supreme  Court  has  the  power  to  enact 
rules. 

New  York.  The  Revised  Statutes  of  1828  contained  ''  An 
Act  Concerning  the  Courts  and  Ministers  of  Justice,  and 
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Proceedings  in  Civil  Cases/*  but  did  not  abolish  Common  Law 
methods  until  1848,  when  the  original  Field  code  of  891  sec- 
tions was  adopted.  This  code  was  amended  in  1849,  and  the 
number  of  sections  increased  to  478,  in  which  condition  it  re- 
mained substantially,  except  as  to  numerous  amendment,  until 
1877,  when  the  first  13  chapters  of  the  so-called  TLroop  code 
went  into  effect,  followed  in  1880  by  9  chapters,  with  an  addi- 
tional chapter  in  1890,  in  all  3,384  sections,  intended  to  sim- 
plify as  well  as  regulate  procedure.  How  well  it  has  per- 
formed the  task  of  giving  the  Bar  a  clear  and  concise  state- 
ment of  the  law  on  the  subject  may  be  judged  from  the  enact- 
ment of  92  acts  regulating  matters  of  practice  since  1876. 

North  Carolina  adopted  the  reformed  procedure — practi- 
cally the  Field  code — in  1868.  It  consists  of  630  sections, 
supplemented,  to  a  considerable  extent,  by  rules,  which  are 
framed  by  the  Superior  and  Supreme  courts. 

North  Dakota  adopted  a  Code  of  Civil  Procedure  in  1895. 

Ohio  adopted  a  Code  of  Civil  Procedure  in  1853,  consisting 
of  614  sections,  following  the  Field  code,  and  afterward 
adopted  a  Code  of  Practice  for  Probate  Courts  and  Courts  of 
Justices  of  the  Peace.  The  number  of  sections  has  been  in- 
creased, but  no  material  changes  made.  Supplemented  by 
rules  to  only  a  limited  extent. 

Oregon  has  a  complete  Code  of  Civil  Procedure  (see  Anno- 
tated Laws  1887,  consisting  of  1,199  sections).  It  was  first 
adopted  in  1853,  following  the  Field  code,  in  the  main,  but 
retaining  separate  courts  for  trial  of  causes  at  law  and  in 
equity,  with  substantially  the  same  pleadings  and  practice. 
Courts  have  power  to  make  rules,  which  is  exercised  to  a  con- 
siderable extent  by  the  Supreme  Court. 

Pennsylvania.  Procedure,  Common  Law,  governed  by 
statute  to  a  large  extent ;  one  form  of  action  called  ^'  As- 
sumpsit," in  all  proceedings  ex  contractu^  and  one  form  of 
action  in  to)%  known  as  "  Trespass."  Special  pleading  is 
abolished ;  Equity  is  administered  by  judges  of  common  law 
courts.     The  Practice  Act  of  1887  is  supplemented  by  rules 
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framed  by  Courts  of  Common  Pleas  and  Supreme  Court. 
Practice  in  Equity  is  regulated  where  not  otherwise  provided 
for,  by  rules  in  Chancery,  as  they  existed  in  1865. 

Rhode  Island  has  the  Common  Law  Procedure,  with  but 
few  changes.  A  commission  reported  a  Practice  Act,  which 
was  passed  in  1896.  The  Supreme  Court  exercises  powers  of 
the  English  Court  of  Chancery,  and  the  method  of  procedure 
^eems  to  be  entirely  satisfactory.  Rules  of  court  exist  both 
at  law  and  in  equity. 

South  Carolina  has  the  reformed  procedure,  adopted  in 
1870,  being  substantially  the  Field  code  as  originally  adopted, 
■consisting  of  453  sections,  supplemented  by  25  rules  of  the 
Supreme  Court  and  74  of  the  Circuit  Court. 

South  Dakota  adopted  the  Code  of  Procedure  of  the  Terri- 
tory of  Dakota,  consisting  of  1,598  sections,  exclusive  of  the 
Probate  and  Justices  Code,  which  contains  438  sections. 

Tennessee  has  the  Common  Law  practice,  with  statutory 
modifications,  being  neither  Common  Law  nor  reformed  pro- 
<5edure.  Forms  of  action  are  abolished,  and  a  simple  state- 
ment of  facts  constitute  a  good  cause  of  action,  on  good  de- 
fense, demurrers  for  matters  of  form  having  been  abolished. 
There  are  separate  courts  of  law  and  chancery,  chancery 
oourts  having  jurisdiction  of  nearly  all  matters  of  contract, 
except  actions  for  tort,  sounding  in  unliquidated  damages. 
The  right  exists  to  call  a  jury  to  try  issues  in  that  court. 
The  procedure  is  not  at  all  similar  to  the  Field  code,  some- 
what similar  to  Alabama  code  of  1852,  and  was  adopted  in 
1858.     There  is  also  a  set  of  chancery  rules. 

Texas.     Reformed  procedure,  but  not   in   form   of  Code. 

Pleading  is  by  petition,  and  answer  for  all  actions,  both  at  law 

and  in  equity  administered  in  same  court.     Much  is  left  to 

judicial  regulation,  and  embodied  in  rules  made  by  Supreme 

Court. 

Utah.  The  practice  is  regulated  by  parts  10  and  11  of  the 
Compiled  Laws  of  1888,  containing  1,380  sections. 

Vermont.  The  Common  Law  Procedure  has  been  some- 
what modified  by  statute,  but  has  not  been  assimilated  to  pro- 
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cedore  under  the  Code.  Separate  courts  at  law  and  in  equity 
exist,  the  equity  courts  organized  upon  the  basis  of  the  Court 
of  Chancery.  The  question  of  code  procedure  is  being 
agitated. 

The  procedure  in  Virginia  is  said  to  be  closer  to  the  Com- 
mon Law  practice  than  that  of  any  other  state,  and  the 
changes  to  be  immaterial,  although  somewhat  modified,  from 
time  to  time,  so  as  to  render  it  less  technical.  The  same 
judge  sits  in  Common  Law  courts  and  as  chancellor,  but  the 
courts  have  different  records  and  different  jurisdictions.  There 
are  no  rules  framed  by  the  courts.  The  common  law  of 
England  and,  so  far  as  not  repugnant  to  the  constitution  or 
altered  by  General  Assembly,  is  the  law  in  Virginia,  both  as 
to  legal  principles  and  procedure.  The  question  of  the  adop- 
tion of  the  reformed  procedure  has  been  sharply  agitated  for 
a  number  of  years. 

West  Virginia  also  retains  the  Common  Law  methods,  hav- 
ing no  Code  of  Procedure,  nor  any  changes  sufficiently  radi- 
cal to  require  mention.  Law  and  equity  jurisdiction  are 
vested  in  the  same  court.  Very  few  rules  exist,  but  numerous 
decisions  upon  questions  of  practice. 

Washington  has  a  Code  of  Procedure  which  is  nearly  a  literal 
copy  of  the  California  code.  Like  it,  the  practice  of  "  Inter- 
vention **  has  been  adopted  from  the  Civil  Law.  It  is  supple- 
mented by  rules.  General  rules  are  adopted  by  a  convention 
of  judges. 

Wisconsin  adopted  the  reformed  procedure,  substantially 
the  Field  code,  in  1856,  administering  law  and  equity  in  the 
same  court.  The  Code  originally  consisted  of  368  sections, 
which  covers  mainly  matters  of  practice,  although  supple- 
mented by  the  general  rules  adopted  by  the  Supreme  Court. 

J.  NEWTON  FIERO, 

Chairman, 

Note. — No  member  of  the  Committee  was  present  at  the  meeting 
other  than  the  Chairman. 


PROCEEDINGS 


OF  THB 


SECTION  OF  LEGAL  EDUCATION. 

August  19,  1896,  3  P.  M. 

The  Section  of  Legal  Education  waa  called  to  order  by 
Emlin  McOlain,  Chairman  of  the  Section. 

Henry  Wade  Rogers,  of  Illinois : 

I  believe  it  is  customary  at  the  commencement  of  our  ses- 
sions to  ask  for  the  appointment  of  a  committee  on  nomination 
of  officers  for  the  next  year,  and  I  now  move  the  appointment 
of  such  a  committee. 

The  motion  was  seconded,  and  carried. 

The  Chairman : 

I  will  appoint  as  the  nominating  committee  Henry  Wade 
Rogers,  of  Illinois ;  Edmund  H,  Bennett,  of  Massachusetts ; 
William  Wirt  Howe,  of  Louisiana. 

The  Chairman  then  delivered  his  address. 

{See  the  Address  at  the  end  of  these  Minutes,) 

The  Chairman : 

Professor  Campbell  is  unavoidably  absent,  and  his  paper 
will  be  read  later. 

Professor  Blewett  Lee  is  present,  and  will  now  read  a  paper 
entitled  "  Teaching  Practice  in  the  Law  Schools." 

Blewett  Lee  then  read  his  paper. 

{See  the  Paper  at  the  end  of  these  Minutes,) 

The  Chairman : 

Professor  Campbell's  paper  will  now  be  read  by  Professor 
Russell,  of  the  New  York  University  Law  School. 
The  paper  was  then  read. 
{See  the  Paper  at  the  end  of  these  Minutes.) 
28  (433) 
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The  Chairman : 

I  desire  to  make  the  announcement  that  there  will  be  a 
reception  tendered  to  the  members  of  the  American  Bar  Asso- 
ciation and  Lord  Russell  and  the  other  distinguished  guests  at 
the  residence  of  Judge  George  S.  Batcheller  this  evening,  and 
all  gentlemen  in  attendance  are  invited. 

The  papers  to  which  we  have  listened  this  afternoon  are 
now  open  for  discussion. 

George  P.  Wanty,  of  Michigan  : 

I  desire  to  say  a  word  or  two  in  reference  to  the  allusion 
made  in  the  paper  read  by  Professor  Lee  of  the  Michigan 
University,  and  I  do  so  because  I  see  no  member  of  the  faculty 
of  the  Michigan  University  Law  School  here,  as  there  has 
been  on  former  occasions.  The  quotation  was  read  in  such  a 
manner  that  it  seemed  to  me  it  was  meant  to  be  a  facetious 
reflection  on  the  methods  of  teaching  practice  in  the  Michigan 
State  University  Law  School.  Now,  according  to  my  own 
observation  at  that  law  school  the  announcement  in  the 
catalogue,  from  which  the  quotation  referred  to  was  read,  is  a 
fair  exposition  of  the  method  there  employed.  And  if,  as  was 
said  in  the  paper,  the  students  from  the  various  States  where 
these  law  schools  are,  go  into  practice  in  those  States,  or  the 
students  who  expect  to  go  into  practice  in  those  States,  receive 
their  education  from  these  law  schools,  I  wish  to  say  that  the 
method  so  facetiously  referred  to  has  educated  a  body  of  law- 
yers in  Michigan  so  well  that  to-day  instead  of  forty-three  per 
cent,  of  all  of  the  cases  that  have  gone  up  to  the  Supreme 
Court  there  being  decided  on  questions  of  practice  so  that  the 
merits  are  never  entered  into,  as  set  forth  in  the  paper,  for  the 
last  ten  years  in  the  Supreme  Court  of  Michigan,  not  one  per 
cent,  of  the  cases  have  been  so  decided. 

Now,  if  this  method  has  such  a  wonderful  influence  on  the 
lawyers  in  the  State  of  Michigan  coming  through  this  law 
school,  why  wouldn't  it  be  a  good  plan  for  the  President  of  the 
Northwestern  University  to  transplant  some  of  those  methods 
from  his  Alma  Mater,  and  if  he  does,  let  the  other  law  schools 


SECTION   OF   LEGAL   EDUCATION.  435 

represented  here  do  the  same,  so  that  the  thirty-two  law  schools 
mentioned  adopt  them,  and  we  will  have  this  percentage  men- 
tioned in  the  paper  reduced  from  forty-three  to  one  per  cent. 

Henry  Wade  Rogers,  of  Illinois : 

I  had  not  expected  to  say  anything  on  this  subject,  but  as 
my  name  has  been  brought  up  in  connection  with  this  matter, 
I  will  state  that  since  I  left  the  law  school  of  the  University  of 
Michigan  the  whole  subject  of  teaching  practice  has  been 
remodeled,  and  the  law  school  now  undertakes  to  teach  practice 
in  a  more  extensive  way  than  it  formerly  did.  I  do  not  feel 
competent  to  explain  to  the  Association  the  extent  to  which 
practice  is  now  taught  in  the  law  school  of  the  University  of 
Michigan.  I  did  not  see  the  paper  read  by  the  Professor,  and 
did  not  know  what  was  in  it  until  I  heard  it  here  this  after- 
noon. I  will  say  this,  that  at  the  time  I  was  in  that  law  school 
the  extent  to  which  practice  was  taught  was  in  the  main  con- 
fined to  the  drafting  of  pleadings,  and  that,  interpreting  the 
present  statement  in  the  catalogue  by  wliat  I  knew  of  the 
teaching  at  the  time  I  was  connected  with  the  school,  the 
student  had  the  option  of  drawing  his  pleadings  under  the 
common  law,  or  of  drawing  them  under  the  code  system.  In 
my  time,  they  did  not  undertake  to  teach  practice  in  detail. 
I  hardly  believe  that  they  undertake  now  to  teach  the  details 
of  practice  in  all  the  States  of  this  Union.  There  were  lectures 
delivered  on  procedure,  but  the  practical  work  of  the  student 
in  matters  of  practice  was  simply  confined  to  the  drawing  of 
pleadings,  either  under  the  common  law  or  under  the  code,  as 
the  student  might  elect. 

Moorfield  Storey,  of  Massachusetts : 

I  desire  to  make  a  single  suggestion.  I  was  very  much 
interested  in  all  that  was  said  on  the  subject  of  teaching,  and 
I  should  be  glad  to  suggest  that  it  is  entirely  practical  to  teach 
the  art  of  drawing  wills  in  the  law  school.  I  think  the  lawyer 
who  has  not  studied  the  subject  carefully  has  a  fancy  that  any- 
body can  draw  a  will,  and  he  takes  words  which  have  been 
interpreted  by  the  courts  and  uses  them  freely  without  any 


436  REMARKS   OF   MOORFIELD   STOREY. 

very  clear  idea  of  their  meaning.  The  result  is  that  the  will 
is  probably  the  parent  of  more  litigation  than  any  other  legal 
instrument.  Within  a  very  recent  period  my  partner  and  I 
spent  something  like  two  weeks  in  the  vain  endeavor  to  find 
out  the  meaning  of  a  will  that  was  drawn  fifty  years  ago  by  a 
gentlemen  then  one  of  the  leaders  of  the  Boston  bar.  We 
simply  failed  absolutely.  I  see  close  by  me  a  friend  who  united 
with  me  in  the  efibrt  to  make  the  Supreme  Court  interpret  a 
will  drawn  by  one  of  the  former  judges  of  that  court  There 
are  a  great  many  books  on  the  subject,  and  if  the  students 
were  made  to  draw  a  will  and  were  kept  at  that  work  a  little 
while  I  think  they  would  come  to  the  oflSce  with  a  much  better 
understanding  of  what  the  phrases  that  they  use  mean  than 
they  are  likely  to  get  in  any  other  way.  That  is  something 
that  could  easily  be  taught. 

I  was  going  to .  suggest  one  other  thing.  In  giving  that 
teaching  it  would  be  well  to  ask  them  to  draw  their  instruments 
so  that  they  need  not  depend  upon  punctuation  for  their  mean- 
ing. That  is  the  test  of  style.  We  all  have  our  theories  of 
punctuation.  The  moment  we  lean  on  that  crutch  we  are  apt 
to  find  that  it  fails  us,  because  when  the  instrument  goes  to  the 
printer,  however  our  punctuation  may  be,  the  printer  has  his 
own  theory  and  punctuates  accordingly.  Not  very  long  ago 
the  question  came  up  in  my  office  as  to  what  a  railroad  mort- 
gage meant.  It  was  extremely  blind.  My  partner  suggested 
that  if  the  original  instrument  could  be  got  at — for  what  we 
had  before  us  was  a  copy  made  by  a  printer — the  ambiguity 
might  disappear.  It  was  found  on  examination  of  the  original 
instrument  that  the  ambiguity  arose  entirely  from  the  printer's 
punctuation.  When  you  bear  in  mind  that  all  the  Acts  of 
Parliament  in  England  are  written  without  any  punctuation 
whatever  you  will  appreciate  the  importance  attached  to  the 
subject.  We  have  drawn  mortgages  for  years  without  a  mark 
of  punctuation  in  them.  You  can  always  test  the  accuracy  of 
your  instrument  by  seeing  whether  it  can  be  read  intelligently 
without  a  mark  of  punctuation. 
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I  should  be  glad  also  if  a  better  understanding  of  the  word 
"  technicality  "  could  be  introduced  into  the  law.  The  ordi- 
nary use  of  that  word  applies  it  to  those  things  which  are  really 
excresences  in  the  law,  such  things  as  the  outgrown  phrases 
with  which  the  unskillful  person  loads  down  an  instrument. 
Now,  correctly  speaking,  technicality  is  skill.  It  is  doing  a 
thing  right,  and  the  word  is  not  properly  applied  to  mere 
excresences.  We  speak  of  the  technical  skill  of  a  surgeon  or 
of  an  engineer.  We  speak  of  the  technique  of  a  musician. 
There  is  no  reason  why  that  excellent  word  should  be  degraded 
by  being  applied  to  those  things  which  are  untechnical  in  law. 

Robert  S.  Gould,  of  Texas : 

I  have  listened  with  very  great  interest  to  the  paper  read  by 
yourself  in  the  meeting  of  the  Association,  and  to  the  papers 
which  have  been  read  this  afternoon,  Mr.  Chairman.  I  came 
here  mainly  for  the  parpose  of  hearing  the  papers  in  this  Sec- 
tion, and  of  hearing  them  discussed,  and  I  say  a  word  now 
principally  for  the  purpose  of  inviting  others  to  express  freely 
their  views  on  the  subject  presented  in  those  papers.  I  think 
we  are  to  be  profited  by  a  comparison  of  views,  and  by  each 
one  stating  what  he  thinks  about  the  question  without  hesi- 
tancy. Now  as  to  the  very  important  subject  presented  by 
yourself,  sir,  as  to  the  order  of  study,  I  desire  to  say  that  in  the 
main  I  concur  with  you.  In  the  University  that  I  represent  here, 
however,  we  still  use  Blackstone  as  the  introductory  book,  on 
the  idea  that  there  is  no  other  way  of  giving  to  the  average 
student  a  proper  approach  to  the  study  of  law ;  not  in  the 
first  place  by  the  presentation  of  a  particular  study  'of  princi- 
ples, but  by  something  of  an  outline  of  the  law,  or,  as  was 
expressed  by  a  former  associate  of  mine,  Chief  Justice  Roberts, 
because  the  student  left  Blackstone  well  acquainted  with  legal 
phraseology  and  legal  terms.  I  remain  unconvinced  from  any- 
thing you  have  stated  that  there  is  yet  any  other  book  which 
can  more  properly  be  placed  in  the  hands  of  the  student  at 
the  commencement  of  the  study  of  law  than  Blackstone.  I 
agree  with  you  that  the  subject  of  pleading  and  practice  are 
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properly  placed  in  the  first  year  of  the  student  course,  partly 
on  the  idea  that  so  many  young  men  in  the  newer  States,  like 
Texas,  coming  to  such  institutions  only  for  one  year,  are  unable 
many  of  them  to  remain  longer,  or  at  least  think  they  are,  and 
they  come  there  to  get  as  good  a  general  view  of  the  important 
principles  of  law  as  is  possible  in  one  year.  Partly  on  that 
view  pleading  and  practice  should  be  introduced,  but  not  solely 
upon  that  view.  I  also  agree  with  you  in  the  idea  that  to  put 
the  student  at  the  study  of  such  books  as  Holland's  Jurispru- 
dence or  Austin's  Jurisprudence  is  hardly  a  proper  approach  to 
the  study  of  law.  I  have  realized  a  diflSculty  in  teaching  the 
subject  of  contracts  where  students  have  not  previously  studied 
some  such  book  as  Black  stone. 

In  regard  to  the  subject  of  the  second  paper  that  was  read, 
law  schools  cannot  make  lawyers  of  men  unless  the  elements  to 
make  them  lawyers  are  there.  Law  schools  cannot  teach  every- 
thing. I  am  fearful,  sir,  that  we  will  commit  an  error  which 
has  found  its  way  into  the  public  school  systems  of  all  the  States^ 
of  giving  a  student  a  smattering  of  many  things  and  making  him 
thorough  in  none.  Practice  is  important,  and  law  procedure  is 
important.  Something  of  it  is  to  be  taught.  But  the  idea  that 
we  are  to  send  a  student  forth  a  complete  lawyer  is,  in  my  judg- 
ment, impracticable.  We  cannot  undertake  to  teach  everything, 
and  if  we  try  to  introduce  into  a  two  or  three  year's  course  all 
the  subjects  which  are  important  it  will  prove  to  be  wrong.  The 
gentleman  who  read  that  very  interesting  paper  on  that  subject 
of  procedure  recognized  the  difficulty  of  teaching  mere  ques- 
tions of  procedure  in  a  law  school.  He  did  not  name  the 
University  of  Texas  as  one  in  which  a  moot  court  existed.  We 
have  had  a  moot  court  there  from  the  very  origin  of  the  insti- 
tution— not  to  try  a  jury  case,  for  that,  I  think,  is  impracti- 
cable, but  as  an  exercise  in  pleading,  certainly  it  may  be  most 
instructive.  As  to  mere  questions  of  practice  proper  I  do  not 
conceive  that  it  is  practicable  in  a  law  school  to  teach  them 
thoroughly. 
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I  \vould  mention  one  other  point  suggested  to  me  in  a  corre- 
spondence with  the  lamented  John  Norton  Pomeroy.  He  said 
that  one  of  the  most  valuable  exercises  which  he  had  found  most 
interesting  and  from  which  he  thought  the  students  had  received 
the  most  instruction,  was  to  give  out  some  question  for  exami- 
nation and  instruction  and  give  ample  time  for  its  thorough 
examination,  and  then  call  upon  the  students  to  present  that 
question  pro  and  con.  I  have  followed  that  suggestion  as  far 
as  possible,  and  always  with  satisfaction. 

James  D.  Andrews,  of  Illinois : 

I  had  hoped  that  the  President  of  the  Northwestern  Uni- 
versity would  possibly  correct  the  criticism  that  was  offered  on 
behalf  of  the  Michigan  Law  School,  but  I  presume  the  con- 
fusion which  overtook  him  at  that  time  prevented  him  from 
doing  so.  Possibly,  however,  there  is  another  reason.  Dr. 
Rogers  has  taken  possibly  another  genus  of  the  same  species 
and  planted  it  in  the  Northwestern  University  in  the  shape  of 
a  course  of  procedure,  and  I  presume  the  reason  for  silence  on 
his  part  and  on  the  part  of  Professor  Lee  on  the  subject  of 
procedure  in  their  school  is  that  they  have  selected  me  to  culti- 
vate it  and  keep  it  thrifty.  But  after  all  the  subject  of  pro- 
cedure is  one  which  has  received  considerable  attention  in  the 
last  two  or  three  years,  and  too  much  attention  cannot  be  given 
to  it.  I  agree  perfectly  with  the  idea  which  questions  the 
assumption  that  in  any  school  which  can  be  devised  by  any 
man  or  any  set  of  men  the  details  for  all  of  the  different  forms 
of  procedure  or  any  considerable  amount  of  variation  in  respect 
thereto  can  be  given  in  any  course  of  study.  Procedure 
should  possibly  receive  more  attention  than  it  now  receives, 
and  if  it  is  to  be  taught  as  a  practical  subject,  as  a  matter  of 
course,  it  must  be  taught  by  practical  men.  That  was  the 
idea  which  was  inaugurated  by  Dr.  Abbott,  and  that  is  the 
thing  that  is  being  practiced.  Possibly,  it  has  been  overlooked 
that  when  you  are  teaching  procedure  you  cannot  help  teaching 
substantive  law,  because  the  rights  of  the  parties  must  shine 
forth   in   the  manner  in   which    they  are  presented   in   the 
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Courts.  If  you  descend  to  methods  so  far  as  to  instruct  in 
teaching  procedure,  the  only  way  to  do  is  to  take  illustrations 
from  actual  practice.  The  experiment  which  we  have  tried 
has  not  gone  far  enough  for  me  to  say  that  it  is  entirely  suc- 
cessful as  yet  or  by  any  means  satisfactory,  but  I  think  that  a 
practitioner  who  has  the  faculty  of  teaching  can  by  selecting 
as  the  subject  of  his  work  some  incident  which  made  up  a  case 
in  his  own  practice  take  that  case,  as  a  model,  or  the  history 
of  that  case  from  the  beginning  clear  through  and  give  the 
most  practical  instruction  on  procedure.  I  may  illustrate  from 
this.  For  instance,  I  instanced  to  the  class  a  case  which  hap- 
pened. A  case  was  begun  by  one  set  of  attorneys,  and  before 
it  was  concluded  the  attorneys  were  changed.  The  case  was 
one  of  tresspass  upon  the  case.  Ultimately,  it  had  to  be 
decided  as  a  case  of  trespass  upon  the  case,  but  as  you  all 
know  when  you  come  to  prove  a  case  of  trespass  upon  the  case 
involving  an  injury  to  real  property  by  an  obstruction  to  a 
water  course  it  might  be  an  advantage  to  put  in  a  count  in 
trespass.  Now,  that  is  what  I  would  call  the  teaching  of  a 
point  of  tactics,  and  doing  exactly  what  Professor  Lee  had  in 
mind  when  he  urged  giving  students  the  technical  training, 
teaching  them  the  feints  and  thrusts.  Now,  upon  the  second 
trial  the  other  counsel  who  came  in  had  a  count  in  trespass. 
Why  cannot  that  be  taught  in  a  school  ?  The  difference  between 
putting  in  a  count  in  trespass  in  that  case  was  this,  that  the 
plaintiff  in  the  case  could  prove  the  putting  in  of  the  obstruc- 
tion in  the  stream,  the  catching  of  the  debris,  and  his  dam- 
ages, and  rest  his  case  there.  If  he  allowed  the  case  to  pro- 
ceed as  a  case  of  trespass  upon  the  case  he  had  to  prove  the 
negligent  doing  of  the  work  which  constituted  the  cause  of 
action,  and  then  he  would  have  to  bring  on  all  of  his  expert 
witnesses  to  prove  the  negligent  construction.  The  opposite 
manner,  however,  compelled  the  defendant  to  prove  that  he 
had  the  license  to  enter,  and  that  he  did  the  work  in  a  proper 
manner.  That  is  what  I  call  teaching  a  point  of  practice,  and 
at  the  same  time  you  teach  the  law  of  trespass  and  the  law  of 


SECTION   OF   LEGAL   EDUCATION.  441 

special  pleading,  and  jou  give  the  student  an  exercise  in  actual 
tactics  which  he  will  never  forget.  In  Illinois,  we  may  join  a 
count  in  trespass  with  a  count  of  trespass  upon  the  case.  You 
might  do  that  in  any  State  where  the  Court  would  say  that 
there  was  reasonable  ground  for  joining  the  two  counts.  You 
would  not  be  likely  to  get  in  any  book  a  reference  to  a  practice 
of  the  nature  I  have  been  illustrating. 

H.  H.  Ingersoll,  of  Tennessee: 

Mr.  Chairman :  I  think  law  school  instructors  all  will  agree 
that  we  have  to  avoid  jury  trials  in  our  moot  courts  as  being  a 
nuisance,  but  yet  we  have  not  given  up  the  court  practice. 
The  practice  in  our  school  is  to  give  to  the  student  an  agreed 
set  of  facts ;  let  them  issue  their  own  summonses ;  have  proper 
returns  made,  and  then  plead  the  case  as  in  a  regular  court ; 
then  present  their  arguments  on  each  side  to  one  of  the  pro- 
fessors who  acts  as  the  judge,  and  who  then  sums  up  the  evi- 
dence and  also  gives  a  short  lecture  on  the  entire  course  of  the 
procedure  from  beginning  to  end.  That,  I  believe,  is  about  the 
limit  of  use  for  a  moot  court.  At  least,  my  own  practice  has 
not  enabled  me  to  make  it  profitable  beyond  that.  In  matters 
of  procedure,  I  believe  the  best  way  of  teaching  it  to  the  stu- 
dents is  by  taking  each  side  and  giving  to  them  its  use.  Teach 
them  what  the  summons  is  for ;  impress  it  on  their  minds  by 
illustration,  and  how  it  must  be  served,  and  how  advantage  is 
to  be  taken  of  insuflficient  or  non-service.  Then  teach  them 
the  use  of  the  declaration ;  then  of  the  plea,  and  the  replication, 
and  so  on ;  then  explain  to  them  how,  under  the  code  proced- 
ure, there  is  a  difierent  way  of  making  up  the  issue  by  two 
pleadings,  by  complaint  and  answer  ;  then  require  them  to  go 
through  each  one  of  these  steps.  Assign  two,  four  or  six 
students  to  a  case  and  require  them  to  join  issue.  In  this  way 
they  get  the  benefit  of  the  practice  of  pleading.  I  do  not  think 
anybody  can  learn  pleading  except  by  putting  pen  to  paper  any 
more  than  one  can  learn  to  paint  without  using  a  brush.  In  this 
way,  using  the  practical  illustration  that  the  case  itself  suggests, 
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we  may  teach  practice  in  a  modified  way.  Added  to  that,  we 
send  our  students  to  the  courts  every  week,  there  to  learn  the 
actual  practice  which  they  cannot  learn  in  a  moot  court.  Two 
years  is  the  length  of  our  course. 

The  Section  then  adjourned  till  Thursday  afternoon,  at  3.30 
o'clock. 


Thursday. 

August  W,  1896,  3,30  o'clock  P.  M. 

The  Chairman : 

The  first  paper  this  afternoon  will  be  one  by  Hon.  J.  Ran- 
dolph Tucker,  of  the  Washington  and  Lee  University,  on  the 
subject  of  '*  The  Best  Training  for  the  American  Bar  of  the 
Future.  " 

Mr.  Tucker  then  read  his  paper, 

(See  the  Paper  at  the  end  of  these  Minutes,) 

The  Chairman  : 

The  next  paper  is  by  Prof.  Colby  of  Dartmouth  College,  on 
the  subject  of  "The  Collegiate  Study  of  Law.  ** 
Prof.  Colby  then  read  his  paper. 

(See  the  Paper  at  the  end  of  these  Minutes,) 

The  Chairman : 

On  the  programme  is  announced  a  paper  by  Prof.  George 
H.  Emmott,  of  Johns  Hopkins  University.  Prof.  Emmott  is 
unable  to  be  present,  but  his  paper  will  be  read  by  Judge 
Gager,  Professor  of  Law  in  the  Yale  Law  School. 

The  paper  was  then  read. 

(See  the  Paper  at  the  end  of  these  Minutes.) 

The  Chairman  : 

We  should  be  very  glad  to  hear  a  few  words  from  one  of 
our  distinguished  English  guests.  Will  Mr.  Crackanthorpe 
kindly  come  upon  the  platform  and  address  us  ? 
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Montague  Crackanthorpe,  of  England : 

Mr.  Chairman  and  Gentlemen  :  I  was  not  aware  and  I  did 
not  anticipate  that  I  should  be  called  upon  to  make  any  obser- 
vations upon  the  paper  of  Prof.  Emmott  that  has  just  been 
read.  I  very  much  regret  that  Prof.  Emmott  is  not  here 
because  I  should  like  to  have  made  his  personal  acquaintance, 
having  already  read  his  evidence  before  the  Gresham  Commis- 
sion, which  was  extremly  valuable  to  the  Commissioners  as 
pointing  out  how  in  this  country  education  in  the  law  is  far 
ahead  of  what  it  is  in  my  own  country.  I  have  been  for  some 
years  a  member  of  the  Council  of  Legal  Education,  which 
consists  of  twenty  persons,  five  appointed  by  each  of  our  four 
Inns  of  Court.  I  think  the  very  fact  of  that  appointment 
has  somewhat  retarded  the  progress  of  legal  education  in  Eng- 
land. The  Inns  of  Court  were  formerly,  as  you  may  be  aware, 
real  hostelries.  They  were,  in  the  true  and  correct  and  ancient 
sense  of  the  word,  colleges,  which  were  in  turn  the  domicile  of 
the  students.  They  are  now  nothing  more — subject  to  the 
point  that  I  will  mention  immediately — than  dining  halls,  inas- 
much as  you,  I  dare  say,  who  have  read  anything  about  Eng- 
lish lawyers,  know,  that  the  English  law  students  primary 
duty  is  to  eat  his  way  to  the  bar  by  dining  at  the  Inns  of 
Court.  So  rigidly  was  that  superstition  adhered  to  that  when 
I  was  called  to  the  bar  some  years  ago  there  was  no  require- 
ment of  any  examination ;  nothing  but  a  certificate  from  the 
steward  that  I  had  either  consumed  or  put  myself  in  an  .attitude 
in  which,  if  so  disposed,  I  might  have  had  an  opportunity  of 
consuming,  a  certain  very  moderate  repast ;  and,  in  addition  to 
this,  that  I  could  produce  a  certificate  from  some  practicing 
member  of  the  bar  that  I  had  paid  him  100  guineas  for  the 
privilege  of  attending — or  not  attending — his  chambers  and 
seeing  his  practical  work.  About  thirty  years  ago,  before  I 
joined  the  profession,  or  about  the  time  I  joined  it,  the  great 
Englishman,  Lord  Westbury,  then  Sir  Richard  Bethel,  was 
struck  with  this  state  of  things,  and  he  was  the  cause  of  an 
inquiry  being  made  into  the  educational  working  of  the  Inns 
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of  Court,  and  the  result  of  that  was  that  this  Council  of  Legal 
Education,  of  which  for  some  years  I  have  been  a  member,  was 
appointed;  and,  speaking  for  myself  and  my  colleagues,  I 
think  we  do  all  we  can  and  all  that  can  be  expected  of  us,  but 
unfortunately  we  work  within  extremely  narrow  limits.  Pro- 
fessor Emmott  in  bis  paper  disclosed  with  great  acuteness  an 
obstacle  which  I  hope  some  day  to  see  removed.  He  pointed 
out  that  a  university  training  in  law  at  Oxford  or  Cambridge 
was  not  an  easy  avenue  to  a  call  to  the  English  Bar ;  that  there 
was  only  one  subject  which  was  accepted  as  an  equivalent  for 
work  in  London,  however  eminent  a  man  may  have  been  as  a 
student  at  Oxford  or  Cambridge,  namely,  a  certificate  of  a 
successful  examination  in  Roman  Law.  I  have  always  belonged 
to  the  advanced  party  of  legal  education,  and  it  has  been  our 
aim  for  sometime  to  acknowledge  more  freely  the  work  which 
the  universities  do,  and  to  take  the  Bachelor  of  Law  degree  at 
Oxford  or  Cambridge  as  the  equivalent  for  so  much  work  at 
the  Inns  of  Court.  I  am  sorry  to  say  that  at  the  present 
moment  that  has  not  been  brought  about,  but  I  think  it  will  be 
brought  about  by  reason  of  the  enormous  change  which  has 
for  some  time  been  set  on  foot  in  our  metropolis  of  London. 
You  are,  I  dare  say,  aware  that  there  has  been  on  foot  for  some 
time  a  movement  for  a  teaching  university  in  London.  At 
present  we  have  a  University  of  London,  so  called,  which 
those  who  are  acquainted  with  the  true  history  of  universities 
will  find  has  none  of  the  qualities  which  a  university  should 
possess.  It  has  no  teachers,  and  for  anybody  who  has  read  the 
history  of  Universities  in  mediaeval  times, — and  speaking 
before  gentlemen  who  are  so  well  acquainted  with  that  history 
as  you  are, — to  suppose  that  a  university  can  exist  which  has 
no  faculty  of  teachers  is  really  to  utter  an  astonishing  solecism. 
But  this  University  of  London  has  been  an  examining  body 
only.  Now  there  has  been  put  on  foot  a  movement  which  I 
think  will  result  in  London  having  a  University  of  its  own 
with  teachers,  and  I  look  forward  to  the  time  when  the  Coun- 
cil of  Legal  Education  will  take  a  very  different  position  from 
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that  which  they  now  occupy  and  will  become  practically  the 
faculty  in  that  university.  When  that  evolution  has  been 
brought  about,  the  absurdity  that  I  have  referred  to  of  the 
Universities  of  Oxford  and  Cambridge  teaching  law,  and 
admirably  teaching  it,  being  cut  off  altogether  from  all  connec- 
tion with  the  Inns  of  Court,  the  main  school  of  law  in  the 
country,  that  absurdity  will  be  done  away  with,  and  we  shall 
find  that  the  Bachelor  of  Law  degree  will  be  the  equivalent 
of  a  course  at  the  Inns  of  Court. 

There  is  another  member  of  the  Bar  present  from  England 
who  is  quite  as  competent  as  I  am  to  address  you  on  this  sub- 
ject, and,  as  I  shall  have  the  privilege  and  pleasure  of  address- 
ing you  to-night  on  another  subject,  though  germane  to  this — 
I  shall  not  venture  to  occupy  your  time  longer.  I  think  you 
will  find  that  there  is  another  member  of  the  Inns  of  Court, 
but  not  a  member  of  my  own — who  will  address  you,  my  friend. 
Sir  Frank  Lock  wood. 

The  Chairman : 

We  shall  have  great  pleasure  in  listening  to  Sir  Frank 
Lockwood. 

Sir  Frank  Lockwood,  of  England : 

Mr.  Chairman  and  Gentlemen :  I  think  my  fellow  country- 
man has  played  hardly  the  part  I  should  have  expected  of  him, 
when,  having  so  ably  and  lucidly  dealt  with  the  question  of 
legal  education — concerning  which  everybody  knows,  and  I 
expect  he  knows  himself,  that  he  is  very  well  able  to  speak — 
he  should  call  upon  me  to  address  you  upon  a  subject  with 
which  I  am  bound  to  confess  I  have  but  slight  familiarity. 

Ladies  and  gentlemen,  I  too,  like  my  friend  Mr.  Crackan- 
thorpe,  was  called  to  the  Bar  of  England  at  a  time  when, 
happily,  education  was  unknown ;  and  of  this  I  am  most  fully 
convinced,  that  had  I  been  subject  to  other  auspices  I  should 
not  have  become  a  member  of  the  Bar  of  England.  But  it 
did  so  happen  that  between  the  year  1869  and  the  year  1872, 
I  devoted  myself  to  passing  through  such  an  ordeal,  if  it  be  an 
ordeal  to  eat  your  dinner  every  day,  to  which  students  were 
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then  submitted,  or  rather  had  to  submit  themselves ;  and  having 
previously  been — I  was  going  to  say  educated,  but  I  won't  use 
that  word — having  previously  spent  three  years  at  the  Univer- 
sity of  Cambridge,  I  was  particularly  interested  in  that  portion 
of  Professor  Emmott's  paper  in  which  he  dealt  with  the  various 
subjects  taught  in  that  University.  I  wish  that  the  gentleman 
who  read  that  paper  had  given  us  all  the  catalogue  of  those 
books,  because  that  catalogue  would,  at  any  rate,  gentlemen, 
have  had  the  charm  of  novelty  for  me.  I  assure  you  that  when 
I  heard  the  list  of  legal  works  being  read  I  could  not  resist 
turning  to  my  friend  Mr.  Crackanthorpe  and  asking  him 
whether  he  was  aware  up  to  this  time  that  those  books  had  a 
material  existence.  Mr.  Crackanthorpe  by  a  gesture  assured 
me  that  he  did,  and  I  could  quite  believe  it ;  but  so  far  as  I  am 
concerned  he  has  kept  that  knowledge  absolutely  to  himself 

Well,  it  was  thus,  that  about  the  year  lfc69  I  approached 
those  years  which  should  intervene  between  my  student  days 
and  my  call  to  the  Bar.  I  can  only  deal,  sir,  with  that  por- 
tion of  our  curriculum  with  which  I  am  familiar.  Mr.  Crack- 
anthorpe, in  his  lucid  observations,  passed  a  reflection  upon 
the  quality  of  the  dinner.  Mr.  Chairman,  I  ate  those  dinners 
constantly.  Have  I  suffered  ?  Well,  we  also  attended  from 
time  to  time  in  the  chambers  of  one  who  had  commenced  to 
practice,  and  who  was  willing  to  practice — that  is  to  say,  if 
anybody  cared  to  repose  any  confidence  in  him — and  many  a 
pleasant  hour  we  spent  in  those  chambers  discussing  questions, 
not  necessarily  legal,  and  from  time  to  time  interesting  our- 
selves in  various  matters  which,  although  they  may  not,  per- 
haps, have  strictly  appertained  to  our  judicial  or  legal  history, 
still  were  bound  up  with  the  history  of  the  times.  I  need  not 
specify  what  they  were.  But  the  time  of  trial  and  examination 
comes,  and  it  comes  when  the  wig  has  to  be  donned  and  the 
jury  has  to  be  faced. 

In  seriousness  and  in  serious  vein,  let  me  say  one  word 
before  I  part  from  you  this  afternoon,  as  to  legal  education. 
I  waited  to  see  when  I  listened  to  the  paper  of  Professor 


SECTION    OF    LEGAL    EDUCATION.  447 

Einmott  whether  he  dealt  with  that  which  I  consider  to  be  a 
blot  upon  our  system  of  education  in  England.  It  seems  to 
me  that  it  is  in  prescribing  one  curriculum  for  the  solicitor  and 
another  curriculum  for  the  barrister.  I  wish  I  could  see  all 
the  students  of  the  law,  whether  they  intend  to  become,  as  we 
call  them  in  our  country,  solicitors  or  barristers,  educated 
together  and  submitting  themselves  to  the  same  examination. 
For  what  difference  is  there  in  the  work  which  they  have  to 
perform  ?  They  both  have  to  discharge  the  duties  of  advising 
clients  in  matters  civil  and  in  matters  criminal.  They  both 
have  to  discharge  the  duties  of  advocates.  Therefore,  for  my 
part,  I  can  see  no  reason,  I  can  see  no  just  cause,  for  a  sepa- 
ration between  these  branches,  as  they  are  called  in  England, 
in  their  preliminary  education  before  they  are  called  upon  to 
act  as  officers  of  the  Court  or  as  barristers  at  law.  And  I 
think  a  very  heavy  responsibility  rests  upon  our  Inns  of  Court 
who  have  at  their  disposal  large  incomes  which  I  think  should 
be  in  greater  part  devoted  to  the  development  of  legal  education. 
I  do  not  belong,  as  my  learned  friend,  Mr.  Crackanthorpe, 
said,  to  another  Inn  of  Court  than  he.  I  am  a  Bencher  of  the 
same  Inn,  and  it  shows  how  little  he  and  I  have  attended  to 
our  business  there  that  he  did  not  know  it.  We  have  a  joint 
responsibility  in  that  Inn  which  I  think  we  do  not  fully  or 
adequately  discharge.  I  would  like  to  see  a  much  larger  por- 
tion of  its  revenues  devoted  to  legal  education — an  education 
not  to  be  limited  to  one  particular  class,  but  to  be  extended 
to  all  those  who  intend  to  make  the  law  their  profession — 
aye,  and  extended  far  away  beyond  those,  because  I  am  one 
of  those  who,  not  having  the  benefit  of  a  legal  education 
myself,  think  that  the  wider  that  education  may  be  spread 
the  better. 

The  Chairman : 

I  am  informed  that  the  Attorney-General  of  the  United 
States  has  honored  us  with  his  presence  this  afternoon,  and 
we  should  be  glad  to  hear  from  him. 
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Mr.  Attorney- General  Harmon  : 

Mr.  Chairman,  ladies  and  gentlemen  :  I  can  only  pres<  nt 
myself,  like  the  last  speaker,  as  an  awful  example.  I  stand 
before  you  now  as  the  chosen  but  not  yet  initiated,  lecturer 
in  a  new  law  school  in  the  State  of  Ohio;  but  my  legal 
education,  while  not  gastronomic  in  its  nature,  was  of  rather  a 
fugitive  description.  In  early  times — and  early  is  a  relative 
term — Ohio,  which  is  next  door  to  Indiana  where  they  only 
require  for  admission  to  the  bar  a  certificate  of  good  mora) 
character,  did  very  little  more,  and  I  took  up  my  legal  educa- 
tion as  a  hasty  man  often  takes  his  lunch,  partly  while  I  was 
teaching  school  and  partly  while  I  was  a  clerk  in  the  office  of 
the  Collector  of  Taxes,  and  I  wound  up  with  about  a  year  in 
the  office  of  a  distinguished  practitioner  of  the  law. 

One  of  the  difficulties  that  we  have  had  in  this  country  in 
endeavoring  to  extend  the  period  of  study  required  for  admis- 
sion to  the  bar  is  the  apparent  or  real  success  which  some  people 
have  achieved  in  spite  of  not  having  had  very  much  preliminary 
education.  I  remember  that  I  served  for  some  years  as  chair- 
man of  the  committee  on  legal  education  in  the  bar  association 
of  Ohio,  and,  like  people  who  have  been  denied  things,  as  the 
last  speaker  said,  I  was  determined  that  everybody  else,  so  far 
as  my  power  went,  should  have  what  I  lacked.  So  I,  with  the 
rest  of  the  committee,  resolved  to  make  an  attempt  to  have  the 
legislature  of  Ohio  extend  the  period  required  for  study  to 
three  years.  I  remember  that  I  approached  a  very  distinguished 
legal  and  political  gentleman  of  the  State  who  now  occupies  a 
high  position  and  who  was  a  contemporary  of  mine  in  the  study 
of  law,  and  solicited  his  support  for  the  measure.  He  made 
this  inquiry  of  me,  ''  How  long  did  you  and  I  study  for  the 
bar?  "  and  upon  counting  up  and  discovering  that  a  period  ot 
about  thirteen  months  would  be  a  fair  estimate,  he  declared  that 
it  was  not  fair  to  the  rest  of  the  boys,  we  having  got  in,  to 
endeavor  to  shut  the  door  on  them.  But  in  spite  of  that  the 
law  has  now  been  passed.  In  Ohio  three  years  study  is 
required  and  the  boundaries  of  the  domain  of  legal  education 
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are  being  constantly  extended.  So  that  it  is  no  longer  true  there, 
as  it  was  twenty  years  ago,  that  a  certificate  of  admission  to  the 
bar  was  of  uncertain  and  dubious  import,  which  might  be  that 
the  person  named  in  it  had  really  pursued  the  study  of  the  law 
to  some  purpose,  or  might  be  that  he  had  a  good  friend  in  the 
profession  who  had  given  him  a  certificate,  or  might  be  merely 
that  he  had  been  a  member  of  the  legislature. 

My  distinguished  friend  did  not  stop  to  realize  that  it  is 
anything  but  a  favor  to  a  young  man  to  admit  him  to  practice 
without  thorough  preparation.  He  may  be  one  of  the  excep- 
tions and  win  a  fair  measure  of  success,  but  it  will  be  with 
difficulty  and  a  feeling  that  he  has  not  succeeded  as  he  might 
have  done.  He  will  be  subject  to  a  sense  of  unreadiness  which 
it  takes  long  to  overcome,  of  uncertainty  about  things  of  which 
he  should  be  sure.  While  it  is  true  that  a  lawyer  must  always 
be  a  student,  the  necessary  desultoriness  of  study  during  prac- 
tice prevents  its  fully  supplying  the  lack  of  systematic  prelimi- 
nary preparation. 

Now,  I  am  sure  I  have  appreciated  nothing  for  many  years 
so  much  as  the  privilege  I  have  had  of  making  the  acquaint- 
ance of  our  distinguished  visitors  on  this  occasion.  On 
account  of  the  position  which  I  happen  to  occupy,  I  suppose 
I  was  invited  to  join  the  company  whicli  was  endeavoring 
to  stand  for  this  country  in  the  matter  of  hospitality,  and  I 
have  had  the  pleasure  for  two  days  of  seeing  them  in  public 
and  private,  on  water  and  on  land,  feasting  and  fasting.  Now 
I  have  a  proposition  to  make  in  the  nature  of  an  inducement. 
They  have  both  confessed  here  in  public  that  they  are  lacking 
in  the  mattec  of  legal  education.  This  is  a  generous  country, 
and  on  its  behalf,  if  they  will  extend  their  stay,  we  will  offer 
them  the  facilities,  including  eating,  for  further  legal  education. 

Tiie  Chairman : 

The  papers  which  have  been  read  this  afternoon  are  open 
for  discussion.  If  there  is  to  be  no  discussion,  then  I  would 
ask  if  the  nominating  committee  is  ready  to  report. 

29 
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Henry  Wade  Rogers,  of  Illinois : 

Mr.  Ghdirman :  The  committee  appointed  to  nominate  officers 
for  the  ensuing  year  would  respectfully  report  as  follows : 

For  Chairman,  Edward  J.  Phelps,  of  Vermont. 

For  Secretary,  George  M.  Sharp,  of  Maryland. 

On  motion,  the  report  was  accepted  and  the  gentlemen  nom- 
inated were  duly  elected. 

Henry  Wade  Rogers : 

Mr.  Chairman :  I  would  offer  the  following  resolution. 

Resolved^  That  the  Section  of  Legal  Education  request  the 
Committee  on  Legal  Education  in  its  next  report  to  consider 
the  practicability  of  adopting  a  minimum  standard  of  require- 
ments for  admission  to  law  schools,  to  the  end  that  all  schools 
falling  below  the  minimum  standard  which  may  be  adopted 
shall  not  be  regarded  as  in  good  standing. 

In  offering  this  resolution  I  may  say  that  the  medical  schools 
and  the  dental  schools  of  the  United  States  have  associations 
similar  to  this,  and,  if  I  am  correctly  informed,  both  of  them 
have  established  a  minimum  standard  of  requirements  to  which 
the  schools  desiring  to  be  regarded  as  in  good  standing  must 
conform. 

The  resolution  was  seconded. 

George  W.  Warvelle,  of  Illinois : 

I  would  like  to  inquire  whether  it  lies  in  the  province  of 
this  Section  to  decide  what  schools  shall  and  what  shall  not 
be  regarded  as  in  good  standing.  Is  this  Association  the  con- 
servator of  the  matter  of  legal  education  in  this  country  ? 

Henry  Wade  Rogers : 

I  would  state  in  reply  to  the  suggestion  which  the  gentleman 
has  thrown  out  that  it  seems  to  me  that  it  is  the  misfortune  of 
our  country  that  in  most  of  the  States  of  the  Union  anybody 
can  organize  a  law  school  without  any  reference  whatever  to 
the  needs  of  the  profession,  with  no  supervision  by  the  State 
of  the  requirements  governing  admission  to  the  school,  and  no 
supervision  by  the  State  as  to  the  standards  of  graduation. 
Such  a  thing  is  impossible  in  Europe.     The  result  is  that  the 
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diplomas  of  the  law  schools  and  the  medical  schools,  too,  in 
this  country  have  been  discredited  because  of  the  low  standards 
which  have  prevailed.  Of  course,  the  American  Bar  Associa- 
tion or  its  Section  of  Legal  Education  cannot  dictate  to  any 
State  what  the  requirements  for  admission  to  its  law  schools 
shall  be.  Nobody  assumes  that  at  all ;  but,  sir,  it  is  just  as 
much  within  the  province  of  this  Section,  or  the  American  Bar 
Association  as  it  is  within  the  province  of  the  medical  and  the 
dental  associations  to  say  that  a  certain  minimum  standard 
governing  admission  to  the  schools  shall  be — not  adopted  form- 
ally, but  approved,  and  that  in  the  judgment  of  this  Section 
a  school  that  does  not  come  up  to  that  minimum  standard  shall 
not  be  regarded  as  in  good  standing.  Let  us  try  and  do  some- 
thing, as  the  medical  profession  and  the  dental  profession  have 
tried  to  do  something  for  their  professions.  Coming  together 
here  and  reading  papers  and  discussing  them  is  all  very  help- 
ful, but  I  believe  we  should  act  as  well  as  talk  and  that  the 
resolution  that  has  been  offered  is  in  the  right  line. 

George  W.  Warvelle : 

It  strikes  me,  Mr.  Chairman,  that  we  may  well  take  our 
cue  from  the  maxim  of  equity  and  not  attempt  to  make  a  rule 
which  we  haven't  the  power  to  enforce.  I  agree  with  my 
friend  in  his  desire  to  see  the  standard  of  legal  requirement 
elevated,  and  in  my  feeble  way  I  shall  do  what  I  can  to  ele- 
vate that  standard ;  but  if  I  read  between  the  lines  of  that 
resolution  correctly,  it  is  aimed  at  the  independent  law  schools, 
or  those  which  have  no  University  connections — the  law 
schools  that  do  not  require  a  degree  from  their  matriculates, 
or  that  students  shall  possess  anything  more  than  a  good  com- 
mon school  education.  I  venture  to  say  that  the  majority  of 
the  members  of  this  Bar  Association,  the  men  who  have  risen 
to  eminence  in  their  respective  localities,  have  never  had  the 
benefit  of  a  collegiate  education.  Now,  if  a  resolution  of  this 
kind  were  to  pass,  it  would  be  aimed  at  the  young  men  of  the 
future,  who,  like  the  old  men  of  the  past,  have  entered  the 
Bar,  not  through  the  doors  of  a  college,  but  through  their 
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own,  perhaps,  oftentimes  unaided  effort.  I  want  to  see  the 
standard  of  legal  edacation  advanced,  but  I  do  not  believe  it  is 
good  policy  for  this  Association,  representing  the  lawyers  of 
the  entire  country,  and  not  particularly  the  legal  professors, 
to  place  itself  on  record  as  attempting  to  bar  out  from  the 
benefits  and  privileges  which  the  independent  schools  may 
afford  any  student,  simply  because  he  does  not  possess  a  de- 
gree in  letters. 

Henry  Wade  Rogers : 

For  the  benefit  of  the  gentleman  who  has  just  taken  his 
seat,  I  desire  to  state  that  he  reads  between  the  lines  of  this 
resolution  what  is  not  there. 

Henry  Hitchcock,  of  Missouri : 

I  would  like  to  have  the  resolution  read. 

(The  resolution  was  read  by  the  Secretary.) 

It  seems  to  me,  Mr.  Chairman,  that  part  of  the  objections 
made  by  the  gentleman  who  last  spoke  is  answered  by  the  read- 
ing of  the  resolution.  His  objection  assumed  that  the  resolu- 
tion was  aimed  at  what  he  spoke  of  as  the  independent  law 
schools,  which  is  a  phrase  I  am  not  quite  sure  I  understand, 
but  I  suppose  he  meant  schools  which  are  prepared  to  admit 
students  without  the  prerequisite  that  they  shall  have  received 
a  degree.  There  is  nothing  of  that  kind  in  the  resolution. 
The  resolution  simply  expresses  a  desire  on  the  part  of  this 
Section  that  the  Committee  on  Legal  Education  shall  inquire 
into  the  practicability — which  is  a  very  broad  word— of 
establishing  a  minimum  standard — as  to  which  nothing  what- 
ever is  prescribed  or  even  suggested  in  the  resolution — ^but  with 
the  further  purpose  that  if  it  shall  be  found  practicable  to 
establish  such  a  standard,  of  course,  after  taking  all  the  circum- 
stances into  consideration — and  the  Association  approves  such 
a  standard,  that  then  we  shall  declare  that  in  our  judgment 
any  school  which  falls  below  that  standard  ought  to  be  regarded 
as  not  in  good  standing.  Now,  it  seems  to  me  that  that  leaves 
everything  open  for  future  determination,  and  that  the  only 
question  now  before  the  Section  is  whether  it  is  expedient  for 
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this  Section  to  request  the  Committee  on  Legal  Education  to 
look  into  this  matter  and  to  see  whether  anything  can  be  done 
in  the  direction  of  raising  the  standard  of  legal  education.  Is 
there  anyhody  who  objects  to  an  inquiry  of  that  sort  ?  It  does 
not  in  any  manner  intimate  what  view  this  Section  takes  even 
of  the  practicability  of  establishing  such  a  standard — much  less, 
what  such  a  standard  should  be.  I  am  very  much  in  favor  of 
the  resolution.  There  was,  however,  a  further  objection,  I 
believe,  as  to  whether  or  not  this  Association  had  extraterri- 
torial jurisdiction.  I  am  entirely  in  accord  with  my  friend 
Mr.  Rogers  in  his  statement  that  reading  papers  and  exchang- 
ing views  is  all  very  well,  but  it  is  not  in  that  direction  that 
this  Section,  if  it  is  going  to  do  its  proper  work,  is  to  accom- 
plish the  most  good.  What  this  Section  ought  to  go  on  doing 
— ^for  I  am  very  glad  to  know  that  the  American  Bar  Associa- 
tion has  had  something  to  do  with  the  improvement  of  various 
matters — is  to  express  a  definite  opinion  upon  matters  concern- 
ing which  its  members  may  be  supposed  to  have  an  opinion. 
Of  course,  it  does  not  assume  any  power,  but  I  take  it  that 
this  Association  has  the  right,  and  it  is  its  duty,  to  recommend 
to  the  legislatures  of  the  several  States  and  to  the  community 
at  large  what  should  be  done  in  certain  directions.  The  people 
look  to  the  lawyers  and  expect  them  to  point  out  the  defects 
which  they  are  especially  competent  to  judge  of,  and  to  indi- 
cate the  directions  in  which  improvements  should  be  made. 
When  this  Association,  after  due  consideration,  expresses  its 
opinion  on  any  such  subject  I  am  very  much  mistaken  if  it  will 
not  be  welcomed  and  will  not  carry  weight.  It  is  through  the 
legislatures  that  laws  must  be  passed.  How  are  they  to  be 
induced  to  pass  the  right  sort  of  laws?  How  are  the  lawyers 
in  the  legislatures  to  be  reminded  of  what  the  profession 
approve  and  desire,  unless  there  is  some  expression  of  an  opinion 
by  a  deliberative  body  like  this  ? 

Mr.  Chairman,  I  desired  only  to  correct  what  seemed  to  me 
to  be  a  misapprehension,  and  also  to  say  for  myself,  as  one 
member  of  the  Association  who  takes  no  little  pride  in  what 
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it  has  accomplished,  that  I  am  very  sure  we  have  further  duties 
to  perform,  I  believe  that  our  members  are  fully  sensible  of 
those  duties  and  are  fully  alive  to  the  responsibility  and  the 
honor  of  meeting  them. 

A  Member : 

I  would  like  to  ask  one  question.  Suppose  this  resolution 
should  pass  and  this  Association  in  its  wisdom  should  prescribe 
a  certain  standard  of  scholarship  and  should  say  that  any  law 
school  in  the  United  States  which  did  not  require  the  attain- 
ment of  that  standard  should  not  be  permitted  to  have  our 
recommendation  as  a  good  school.  In  the  State  of  Illinois  a 
rule  of  the  Supreme  Court  requires  that  a  candidate  for  admis- 
sion to  the  Bar  shall  have  passed  two  years  in  the  study  of  the 
law  and  shall  be  possessed  of  a  good  moral  character.  A  man, 
then,  might  become  a  member  of  this  Association  who  did  not 
possess  the  requisite  standard. 

Henry  Hitchcock  : 

I  do  not  understand  that  this  Association  requires  anything 
except  membership  of  the  Bar  for  three  years  and  good  moral 
character.  When  the  time  comes  that  this  Association  shall 
dispense  with  that  requirement  it  will  be  proper  to  consider  the 
question  suggested. 

J.  Newton  Fiero,  of  New  York : 

The  only  fault  I  can  find  with  the  resolution  is,  that  it  is  not 
sufliciently  drastic.  To  undertake  to  make  lawyers  without  a 
preliminary  education  is  like  attempting  to  make  bricks  without 
straw.  We  ought  to  begin  at  the  fountain  head ;  that  is  to 
say,  what  is  the  extent  of  the  education  of  the  young  man  who 
presents  himself  as  a  student.  Unless  we  require  some  prelimi- 
nary education  we  cannot  expect  to  make  a  thoroughly  educated 
and  cultured  lawyer. 

Henry  Hitchcock : 

I  know  I  am  out  of  order  in  rising  to  speak  again,  but  I  beg 
to  suggest  to  the  gentleman  who  has  just  spoken  that  all  dis- 
cussion of  that  kind  at  this  time  is  entirely  premature.     It  does 
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not  arise  on  this  resolution  at  all.  The  resolution  simply  invites 
the  Committee  to  consider  the  matter  and  then  to  report  upon  it. 

J.  Newton  Fiero : 

The  issue  is,  whether  or  not  it  is  worth  while  for  the  Com- 
mittee to  take  up  the  question,  and  that  involves  a  discus- 
sion of  the  merits  of  the  proposition.  I  am  in  favor  of  the 
passage  of  the  resolution,  but  I  do  not  think  it  goes  far  enough, 
and  I  am  endeavoring  to  address  my  remarks  on  that  point.  I 
do  not  think  it  needs  argument  to  prove  that  there  should  be 
a  resolution  passed  for  inquiry  on  the  subject,  so  that  we  may 
know  what  the  necessities  are  for  the  student  entering  upon 
the  study  of  the  law  by  way  of  a  preliminary  education.  Such 
preliminary  requirements  do  exist  in  many  of  the  States,  and 
it  seems  to  me  they  are  absolutely  necessary.  This  resolution 
is  certainly  a  step  in  the  direction  of  attaining  what  is  wise 
and  proper.  We  ought,  as  a  Section,  to  be  a  unit  on  that 
question.  There  ought  not  to  be  any  question  about  putting 
this  matter  before  the  Association,  and  still  less  as  to  the  pro- 
priety of  our  making  a  recommendation  on  the  subject. 

H.  H.  Ingersoll: 

I  understand  that  this  resolution  looks  to  recognizing  some- 
body as  competent  to  declare  what  law  school  shall  be  in  good 
standing.  It  assumes  that  the  American  Bar  Association  is 
competent  to  make  that  declaration,  and  I  am  sure  the  Associa- 
tion will  be  the  last  to  question  its  own  competency  to  settle 
that  question.  It  is  not  to  be  referred  to  the  Professors  of  the 
Law  Schools,  but  the  entire  Association  is  invited,  through  a 
certain  committee,  to  consider  a  certain  question,  and,  if  it 
thinks  best,  to  make  a  report,  that  we  as  an  Association  may 
discuss  it  and  then  adopt  it  or  reject  it  as  we  choose.  I  am  very 
sure  that  the  American  Bar  Association,  composed  as  it  is  of 
representative  lawyers  from  all  the  States,  is  the  body  which 
not  only  is  competent  to  pronounce  upon  that  subject,  but 
ought  to  pronounce  upon  it,  and  it  can  find  no  better  time  than 
now  for  that  purpose.  The  only  objection  I  have  to  the  resolu- 
tion is,  that  it  does  not  go  far  enough.     Of  what  benefit  is  it 
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to  US  that  we  shall  prescribe  qualifications  for  admission  to  a 
law  school  if  there  be  no  one  that  shall  prescribe  qualifications 
for  admission  to  the  Bar  ?  I  have  heard  of  law  schools  where 
a  degree  is  conferred  at  the  end  of  a  year,  without  an  examina- 
nation  either  for  admission  or  for  the  degree.  Now,  suppose 
that  you  shall  prescribe  and  that  the  committee  shall  recom- 
mend that  the  American  Bar  Association  prescribe  for  law 
schools  in  good  standing  a  certain  grade  of  education  and  that 
after  that  the  law  school  may  confer  its  degree  ad  libitum  upon 
whom  it  chooses,  without  any  additional  requirement  as  to  what 
ought  to  be  the  qualification  for  a  degree.  I  therefore  move 
as  an  amendment  to  the  resolution  to  insert  the  words  '^  and  to 
a  degree."  Let  those  words  be  inserted  after  the  words 
"admission  to  law  schools."  So  that  the  efiect  of  it  will  be 
that  the  committee  shall  be  instructed  to  consider  what  quali- 
fications shall  be  prescribed  for  admission  to  the  law  schools 
and  to  a  degree. 

A  Member : 

I  would  suggest  that  we  also  add  that  the  committee  inquire 
as  to  the  qualifications  of  the  professors  in  the  law  schools. 
Let  us  see  if  all  the  professors  have  had  a  degree. 

A  Member  : 

As  I  understand  it,  the  Committee  of  Legal  Education  has 
not  yet  made  its  report,  and  I  desire  to  ask  whether  the  idea  of 
the  mover  of  the  resolution  was  to  have  it  incorporated  in  the 
report  this  year. 

Henry  Wade  Rogers : 

I  will  answer  that  by  saying  that  the  thought  in  my  mind 
was  to  have  the  report  submitted  next  year. 

James  D.  Andrews,  of  Illinois : 

How  would  the  resolution  then  read  together  with  the 
amendment  ? 

The  resolution,  as  amended,  was  read. 

Henry  Wade  Rogers : 

I  will  accept  the  amendment. 


SECTION   OF   LEGAL   EDUCATION.  457 

Henry  Hitchcock : 

It  occurred  to  me  that  the  amendment  was  a  pretty  broad 
one  in  its  scope.  The  mover  of  the  amendment  might  require 
the  committee  to  revise  the  entire  curriculum. 

The  Chairman : 

The  resolution  and  the  amendment  will  read  as  follows : 
^^Mesolvedy  That  the  Section  of  Legal  Education  request  the 
Committee  on  Legal  Education  in  its  next  report  to  consider 
the  practicability  of  establishing  a  mininum  standard  for 
requirements  for  admission  to  law  schools  and  to  a  degree,  to 
the  end  that  all  schools  falling  below  the  minimum  standard 
which  may  be  adopted,  shall  not  be  regarded  as  in  good 
standing." 

E.  W.  Huffcut,  of.  New  York : 

This  resolution  is,  in  the  first  place,  one  directing  an  inquiry 
on  the  part  of  the  Committee  on  Legal  Education  into  the 
practicability  of  suggesting  any  minimum  requirements  for 
admission  to  a  school  or  for  a  degree  from  a  school ;  and,  in 
the  second  place,  provided  they  deem  it  practicable,  to  make 
any  recommendation  on  that  point  at  all,  asking  the  Committee 
to  suggest  to  the  American  Bar  Association  what  shall  consti- 
tute the  minimum  requirement  for  admission  to  a  school  in  good 
standing  and  the  minimum  requirement  for  a  degree  from 
such  school.  Objection  has  been  made  on  the  part  of  one 
gentleman  to  the  jurisdiction  of  the  Association  on  this  point, 
and  also  assuming  that  it  has  jurisdiction,  to  the  expediency  or 
possibly  the  justice,  of  any  such  recommendation  being  made, 
upon  that  score  and  with  the  fear  that  the  committee  may 
recommend  a  minimum  requirement  for  admission  to  the 
schools  and  for  graduation  from  the  schools  so  high  as  to  shut 
out  from  good  standing  certain  law  schools  now  in  existence  in 
this  country. 

It  seems  to  me  that  while  this  association  has  neither  legis- 
lative nor  plenary  powers,  while  it  deals  neither  with  commands 
nor  with  the  counsels  of  perfection,  it  certainly  does  have 
advisory  powers,  and  it  cannot  escape  its  responsibility  if  it  is 
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to  justify  its  existence  at  all  to  the  legal  profession.  One  of  its 
gravest  responsibilities  is  to  see  to  it,  so  far  as  the  power  of 
this  Association  can  go  in  that  respect,  that  the  men  who  are 
admitted  to  the  bar  in  the  various  States  of  the  Union  shall  be 
qualified.  It  is  suggested  that  certain  States  will  admit  men 
to  the  bar  upon  requirements  much  lower  than  those  which 
this  Association  might  recommend  for  admission  to  a  law  school 
or  graduation  from  it.  The  gentleman  knows  that  in  the  State 
adjoining  that  in  which  he  lives  the  only  requirement  for 
admission  to  the  bar  is  that  the  applicant  must  be  twenty-one 
years  of  age  and  possessed  of  a  good  moral  character,  and  it 
is  a  common  saying  there  that  the  only  two  classes  of  citizens 
who  have  to  prove  their  good  moral  character  are  the  saloon- 
keepers and  the  lawyers.  If  there  is  a  fear  that  this  Associa- 
tion may  require  more  than  that  in  the  way  of  fitness  for  the 
bar,  the  fear  is  indeed  well  founded.  I  think  the  Association 
will  hardly  require  less.  It  is  because  some  of  the  law  schools 
have  risen  to  their  duty  and  raised  the  standard  of  legal 
education  that  to-day  the  law  school  is  the  best  place  for  the 
fitting  of  young  men  for  the  profession,  far  better  than  the 
office  of  the  practicing  lawyer,  and  that  they  are  doing  so 
great  a  work  for  the  legal  profession  and  for  the  people  of  this 
country. 

There  is  indeed  one  danger  that  I  apprehend  from  this  pro- 
posed resolution  and  that  is  that  when  the  report  of  the  com- 
mittee shall  come  before  us,  it  may,  in  fixing  the  minimum 
requirements,  fix  them  at  a  point  at  which  the  law  schools  will 
feel  satisfied  to  leave  their  own  requirements  because  recom- 
mended by  this  Association.  The  law  schools  of  this  State 
[New  York]  are  to-day  a  striking  example  of  the  difficulty  of 
getting  the  schools  to  take  a  step  in  advance  of  a  position 
taken  by  the  Courts  or  by  any  advisory  body  in  respect  of 
requirements.  Our  own  Court  of  Appeals  fixes  the  prelimi- 
nary educational  requirements  of  students  entering  upon  the 
study  of  law,  and  until  within  a  very  few  years,  (and  as  yet  in 
only  two  schools   has   the  change  gone  into  operation,)  the 


SECTION   OF    LEGAL   EDUCATION.  459 

schools  have  never  required  more  than  the  Court  of  Appeals 
required  in  the  way  of  preliminary  education.  The  further 
advance  from  a  two  year  course  to  a  three  year  course  in  the 
State  of  New  York,  in  the  two  schools  that  have  made  the 
change,  was  due  to  the  fact  that  the  Court  of  Appeals  elevated 
their  allowance  of  law  school  work  from  two  to  three  years. 
Now,  there  is  a  danger  that  if  this  Association  should  recom- 
mend a  minimum  requirement  the  schools  would  feel  content 
to  keep  their  requirements  down  to  it.  I  am  in  favor  of  the 
resolution,  although,  as  I  say,  it  is  a  danger  in  itself  to  fix  a 
minimum  requirement,  because  the  schools  may  rest  content 
with  it.  But,  sir,  that  question  can  be  met  when  the  time 
comes  to  act  upon  the  report  of  the  committee.  At  present, 
it  does  not  seem  to  me  that  there  can  be  any  objection  based 
upon  any  good  reason  why  the  committee  should  not  inquire 
into  the  expediency  of  fixing  such  a  minimum  requirement 
and  of  recommending  if  practicable  what  that  requirement 
shall  be. 

Edwin  B.  Gager,  of  Connecticut : 

Mr.  Chairman,  I  am  in  favor  of  the  adoption  of  the  resolu- 
tion ;  but  there  is  certain  language  at  the  end  of  it  that  I  am 
not  in  favor  of,  and  I  therefore  move  to  amend  the  resolution 
by  striking  out  the  words  "  to  the  end  that  schools  not  coming 
up  to  that  requirement  shall  be  discredited.'' 

H.  H.  Ingersoll : 

I  second  that  amendment. 

The  Chairman : 

Are  there  any  remarks  upon  the  amendment  ?  If  not,  all 
those  in  favor  of  the  amendment  will  say  aye — opposed  no. 
Carried. 

The  Chairman : 

The  question  now  recurs  upon  the  resolution  as  now  amended. 
Are  there  any  remarks  ? 

John  A.  Finch,  of  Indiana : 

Professor  HufTcut  intimated  that  the  standard  in  the  State 
of  Indiana  was  low. 


y 
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E.  B.  Huffcut: 

Oh,  no ;  I  did  not  mean  to  be  so  understood. 

John  A.  Finch : 

I  desire  to  say  a  word  in  defense  of  my  State.  The  saying, 
as  the  Professor  states,  that  in  Indiana  the  only  men  who  have 
to  have  a  certificate  of  good  moral  character  are  saloon  keepers 
and  lawyers  is  a  pure  fiction.  A  man  may  be  admitted  to  the 
bar  in  Indiana  if  he  will  declare  that  he  wishes  to  be 
admitted  as  a  constitutional  lawyer.  A  candidate  applying 
for  admission  to  the  bar  is  asked  the  question  if  he  wishes  to 
come  in  under  the  Constitution  or  after  examination.  In  the  last 
ten  years  I  do  not  know  of  a  dozen  men  who  have  come  in 
under  the  constitution,  and  our  examinations  are  very  strict. 

Isaac  F.  Russell,  of  New  York  : 

I  know  you  all  want  to  vote,  and  I  won't  detain  you  but  a 
moment.  I  had  hoped  that  this  discussion  might  be  prolonged 
so  that  I  could  be  instructed  as  to  the  independent  law  schools, 
and  as  to  where  they  are  located.  I  have  examined  all  avail- 
able sources  of  information,  except  in  the  remote  sections  of 
the  domain  of  this  Association,  and  I  must  say  that  I  do  not 
believe  there  is  any  law  school  in  the  United  States  that 
actually  requires  a  degree  as  a  preliminary  to  admission  to  it. 

I  do  not  think  there  is  any  danger  in  passing  this  resolution. 
A  uniform  standard  will  never  be  brought  about  by  any 
resolutions  that  we  may  pass.  The  necessities  of  independent 
communities  will  always  control  in  the  settlement  of  the  curri- 
culum and  in  its  working  out.  I  heard  the  chairman  say  in 
his  very  able  paper  that  there  was  one  law  school  where  for  a 
year  the  entire  time  of  the  student  for  an  hour  a  day  or  more, 
was  devoted  to  practice  in  Justices'  Court,  and  I  am  quite 
prepared  to  believe  that  if  a  school  of  that  kind  were  estab- 
lished in  the  city  of  New  York  it  would  get  more  students  than 
any  other  law  school — that  is  if  the  charge  for  tuition  were  not 
too  great,  and  their  preliminary  requirements  as  to  character 
and  culture  were  not  of  a  type  to  exclude  the  men.    This  finds 


SECTION   OF   LEGAL   EDUCATION.  461 

illustration  also  in  the  State  of  New  Jersey,  where  there  are 
a  large  number  of  individuals  of  unusual  aptitude  for  legal 
study.  Under  the  provisions  of  the  Dunn  Act  in  that 
State,  it  is  distinctly  stated  that  no  period  of  study  shall  be 
required  to  handicap  a  candidate  in  his  race  for  the  highest 
honors  of  the  profession,  and  that  where  five  counsellors 
certify  that  the  candidate  is  a  man  of  '^  unusual  aptitude  for 
legal  study"  he  may  be  admitted  to  the  bar  immediately  on 
passing  his  examination;  and  that  simple  requirement  will 
continue  in  vogue  in  the  State  of  New  Jersey  in  spite  of  any- 
thing the  American  Bar  Association  may  declare  on  the  subject. 
I  think  the  adoption  of  this  resolution  will  be  a  step  in  the 
right  direction.  I  believe  it  will  help  the  law  schools.  I  do 
not  know  what  these  law  schools  are  that  seem  to  resist  the 
passage  of  this  resolution.  This  Western  law  school  that  gives 
so  much  time  to  Justices'  Court  Practice  is  doubtless  doing  a 
great  deal  of  good. 

A  Member: 

I  merely  wish  to  rise  to  a  question  of  personal  privilege  and 
set  myself  right  with  the  gentleman  from  Indiana.  I  lived  in 
Indiana  for  two  years,  and  I  did  not  have  to  prove  my  good 
moral  character,  which  is  an  evidence  that  the  requirement 
that  a  saloon-keeper  and  a  lawyer  must  prove  their  good  moral 
character  was  made  after  I  left  the  State. 

Now,  I  represent  a  school  that  proposes  to  elevate  the 
standard,  and  the  only  point  I  desire  to  make  is  that  a  meri- 
torious man  who  desires  to  pursue  the  study  of  law  should  not 
be  debarred  from  the  privilege  of  going  into  a  law  school  and 
obtaining  the  best  instruction  and  the  best  training  possible. 

The  Chairman : 

Those  in  favor  of  the  adoption  of  the  resolution  as  amended 
will  signify  by  saying  aye — those  opposed,  no. 
Adopted. 
Adjourned  till  Friday,  August  2l8t,  at  3.30  P.  M. 
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Friday. 

August  2l8t,  1896,  8,30  P.  M. 

The  Chairman : 

The  first  paper  this  afternoon  is  one  by  Austen  G.  Fox, 
of  New  York,  a  member  of  the  New  York  State  Board  of 
Law  Examiners,  entitled  "  Two  Years'  Experience  on  the  New 
York  State  Board  of  Law  Examiners." 

Mr.  Fox  then  read  his  paper. 

(See  the  Paper  at  the  end  of  these  Minutes). 

The  Chairman : 

I  have  taken  the  liberty  of  asking  Lord  Russell  whether  he 
will  say  a  few  words  to  us  on  this  occassion.  He  asks  to  be 
excused  at  this  time,  but  perhaps  he  may  be  induced  to  speak 
to  us  before  the  session  is  at  an  end. 

The  next  paper  on  the  programme  is  by  Major  J.  W.  Powell, 
Director  of  the  Bureau  of  American  Ethnology  of  the  Smith- 
sonian Institute,  on  the  subject  of  "Primitive  Institutions." 

Mr.  Powell  then  read  his  paper. 

(See  the  Paper  at  the  end  of  these  Minutes). 

Calls  were  made  for  Lord  Russell,  and  he  responded  as 
follows : 

Lord  Russell  of  Killowen : 

I  do  not  feel  myself  capable  of  offering  any  criticism  upon 
the  very  interesting  paper  just  read  to  this  meeting,  but  I  have 
followed  its  subject  matter  sufiiciently  to  recognize  the  very 
great  learning  and  erudition  in  that  particular  branch  of  knowl- 
edge to  which  the  paper  is  addressed,  and,  as  we  had  yesterday 
evening  in  the  admirable  paper  of  my  learned  friend,  Mr. 
Crackanthorpe,  so  we  have  in  the  paper  read  to-night  some 
very  interesting  evidence  given  of  the  light  that  the  study  of 
the  early  and  rudimentary  stages  of  society  in  all  its  various 
development  throws  upon  the  later  and  more  advanced  stages, 
which,  indeed,  enables  the  student  of  history  and  sociology  and 
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of  law  better  to  interpret  and  to  understand  the  developments 
of  to-day. 

I,  perhaps,  am  better  able  to  offer  some  observations  upon 
the  paper  of  my  friend  Mr.  Fox.  I  think  it  cannot  be  doubted 
that,  as  justice  and  its  administration  are  amongst  the  prime 
needs  and  business  of  life,  so  it  is  important  that  those  who  are 
charged  with  the  administration  of  the  law  which  is  devoted  to 
doing  justice,  should  come  to  the  important  duties  that  they 
have  to  discharge  adequately  equipped  for  the  purpose.  I 
agree  with  one  sentiment  in  that  otherwise  barbarous  letter  of 
the  Farmer  quoted  in  Mr.  Fox's  paper,  where  he  points  out 
the  enormous  influence  which  the  profession  of  the  law  exer- 
cises in  modern  life — an  influence  over  the  property  and  over 
the  character  of  clients  with  which  it  is  often  charged;  an 
influence  wider  still,  because  it  is  true  of  all  civilized  communi- 
ties, and  perhaps  it  is  as  true  of  this  great  community  of  the 
United  States  as  of  any  other,  that  the  profession  of  the  law 
obtains  in  the  affairs  of  state  and  in  the  executive  government 
of  the  country  a  weighty  and  commanding  power.  The  lawyers 
do  not  do  so  by  virtue  of  their  own  choice  merely.  They  are 
chosen  and  asked  to  assume  these  positions  of  influence  because 
in  the  opinion  of  their  fellow-men  they  are  best  qualified  to 
discharge  the  duties  involved  with  advantage  to  society  and  the 
State. 

In  the  address  to  which  Mr.  Fox  has  made  reference,  and 
which  I  delivered  about  this  time  last  year  to  the  Benchers  of 
Lincoln's  Inn,  I  enlarged  upon  the  theme  common  to  Mr.  Fox 
and  myself,  of  the  necessity  of  giving  a  guaranty  to  the  public 
that  persons  who  entered  upon  such  important  duties  should 
come  only  after  they  had  submitted  themselves  to,  and  had 
passed,  some  standard  which  would  be  an  evidence  that  they 
brought  to  the  discharge  of  the  duties  they  proposed,  not  merely 
high  character,  though  that  is  the  foundation  of  all  beside,  but 
the  necessary  learning ;  but  in  that  address  I  had  a  special  object 
in  view,  an  object  which  would  be  foreign  to  the  purpose  of  the 
paper  read  by  Mr.  Fox,  and  it  was  this.     As  you  are  aware. 
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a  distinction  exists  in  Great  Britain  which  does  not  exist 
here.  Each  member  of  the  Bar  is,  I  think,  properly  to  be 
described  in  this  country  as  counsellor  and  attorney.  In 
Great  Britain  there  is  the  most  marked  line  drawn.  The 
attorney  is  not  a  member  of  the  Bar.  A  member  of  the  Bar 
is  not  an  attorney.  And  the  great  feature  of  distinction 
is  this,  that  the  attorney  is  the  person  who  sees  the  client, 
who  in  the  first  instance  advises  the  client,  who  prepares- 
the  statement  of  facts  and  arranges  for  the  evidence  nec- 
essary to  support  the  facts  which  are  to  establish  a  particular 
right,  or  which  afford  an  answer  to  the  adverse  assertion  of 
some  right.  And  it  is  after  those  stages  of  preparation  in  the 
litigation  have  been  gone  through  that  the  intervention  of  the 
barrister  is  called  in.  In  short,  except  in  very  rare  instances, 
the  member  of  the  Bar  has  no  direct  connection  or  correspond- 
ence with  his  client,  and  the  correspondence  and  connection 
that  he  has  is  through  the  solicitor  or  attorney  only. 

And  upon  the  occasion  referred  to  I  was  insisting  upon  this 
proposition :  While  all  members  of  either  branch  of  the  pro- 
fession should  offer  security  in  character  and  in  require- 
ments for  the  due  discharge  of  the  duties  they  proposed  to 
undertake,  this  was  a  requirement  especially  needful  in  the 
case  of  the  members  of  the  Bar  to  which  I  myself  belonged ; 
and  for  this  special  reason  it  is  sometimes  called  the  higher 
branch  of  the  profession.  But  whether  that  appellation  is 
appropriate  or  not,  this  is  true :  that  according  to  the  existing 
legal  arrangements  in  our  country  there  are  a  large  number 
of  appointments — I  may  say,  practically,  all  judicial  appoint- 
ments— which  are  open  to  members  of  the  Bar,  strictly  so-called, 
and  from  which  solicitors  and  attorneys  are  excluded.  And  I 
was  insisting,  with  the  aid  of  my  friend,  Mr.  Grackanthorpe, 
a  fellow  Bencher  of  mine  and  others  at  Lincoln's  Inn,  that  if 
the  Bar  had  any  justification,  or  could  continue  to  justify  those 
exclusive  privileges  and  those  exclusive  rights,  apart  from  the 
wider  and  broader  public  purposes  to  be  served,  it  lay  upon 


SBCTION   OF   LEGAL   EDUCATION.  465 

them,  by  their  superior  acquirements,  to  justify  those  exclu- 
sive rights  and  privileges. 

I  would  like,  before  I  sit  down,  to  be  allowed  to  express  the 
admiration  I  feel,  not  only  for  the  constitution  of  this  Congress 
of  United  States  lawyers,  but  for  the  scheme  of  its  operations 
and  the  wider  purposes  to  which  it  devotes  its  eflForts.  Its 
work  is  not  new  to  me.  I  have  had  the  pleasure  of  seeing  now 
for  some  years  the  record  of  its  proceedings,  and  it  is  to  me, 
as  it  was  on  hearing  the  admirable  presidential  address  which 
was  delivered  on  Wednesday,  in  the  highest  degree  refreshing 
to  find  that  the  profession  of  the  law  in  this  country  is  so 
earnestly  alive  to  the  responsibilities  of  its  position,  is  so  keen 
to  observe,  to  weigh,  to  judge,  to  discriminate,  to  test  the 
current  of  judgment  and  of  legislation,  and  that  above  all  it 
keeps  before  itself  steadfastly  and  unceasingly  a  high  ideal^ 
not  merely  of  what  ought  to  be  the  mental  equipment  and  the  ^ 
acquirement  in  learning,  but  the  high  moral  character  of  the 
profession  to  which  they  belong. 

On  motion,  the  Section  adjournd  sine  die. 

GEORGE  M.  SHARP, 

Secretary  of  the  Section  of  Legal  Education. 
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THE   LAW  CURRICULUM: 

SUBJECTS  TO  BE  INCLUDED  AND  ORDER  OF  PRESENTATION, 

BY 

CHANCELLOR-  EMLIN    MCCLAIN, 

OP  THB  I*AW  DEPARTMENT  OF  THE  STATE  UNIVERSITY  OF  IOWA. 

Not  as  a  mere  matter  of  form,  but  as  expressing  an  inter- 
esting and  encouraging  fact,  I  may  properly  refer,  in 
opening  the  fourth  annual  meeting  of  the  Section  of  Legal 
Education,  to  the  gratifying  success  which  has  attended  the 
organization  and  the  work  of  the  Section,  and  to  the  auspicious 
circumstances  with  reference  to  the  development  of  that  work 
under  which  we  meet  to-day.  Not  many  of  us  remember  the 
meeting  at  which  this  Section  was  organized,  for  the  attend- 
ance was  very  small  indeed  and  the  new  movement  was  not 
announced  with  any  flourish  of  trumpetd.  But  the  constant 
increase  of  interest  felt  in  the  undertaking,  evidenced  by  the 
increasing  attendance  from  year  to  year,  the  extension  of  the 
program  without  apparently  satiating  the  appetites  of  those 
who  are  present  at  the  various  sessions,  and  especially  the 
great  increase  in  the  number  of  actual  teachers  of  law  who 
have  connected  themselves  in  interest  and  work  with  the  pro- 
ceedings of  the  Section,  indicate  that  those  who  planned  it 
and  have  been  instrumental  in  carrying  their  plans  into  execu- 
tion judged  rightly  of  the  needs  and  wisely  of  the  capacity  of 
those  who  should  thus  be  associated  together  in  supplying  an 
organization  which  should  give  opportunity  for  the  discussion 
of  the  scientific  study  of  law  by  persons  especially  interested 
in  its  formal  expression  and  development. 

But  I  must  not  pass  over  the  origin  and  growth  of  this  Sec- 
tion of  the  American  Bar  Association  without  pausing  to  say 
a  word,  though  it  must  be  totally  inadequate  and  unsatisfac- 
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tory,  in  regard  to  two  of  the  men  who  were  prominent  in  its 
founding  and  efficient  in  its  development,  but  of  whose  ser- 
vices, counsel,  and  direction  we  may  no  longer  enjoy  the  satis- 
faction and  reap  the  benefit.  Somewhat  more  than  two  years 
ago  Dr.  William  G.  Hammond,  who,  as  chairman  of  the  com- 
mittee of  the  Association  on  Legal  Education,  had,  by  his 
intelligent  and  scholarly  efforts,  given  great  impetus  to  a  con- 
sideration of  the  study  of  law  as  a  part  of  the  work  of  the 
Association,  ceased  from  his  labors,  and  within  the  past  year 
Dr.  Austin  Abbott,  also  one  of  the  organizers  of  the  Section, 
and  one  who,  by  the  enthusiastic  and  inspiring  paper  read  at 
its  first  meeting  did  more,  I  believe,  than  any  other  to  show 
how  great  the  interest  and  benefit  of  such  meetings  might  be, 
has  ceased  to  write  and  to  teach.  The  immense  learning  and 
wonderful  capacity  for  apt  expression  of  the  one,  and  the  ana- 
lytical keenness  and  practical  adaptability  of  the  other,  the 
high  intellectual  power  of  each,  the  Jove  of  learning  and  the 
delight  in  exposition  which  were  their  marked  characteristics, 
are  lost  to  us,  and  as  we  stop  to  consider  what  they  were  and 
what  they  did,  we  iiistinctively  think  of  them  as  having  left 
places  in  our  ranks  which  are  not  likely  to  be  filled.  Where 
shall  we  find  again  that  earnest  consecration  to  the  noble  study 
of  the  law  for  its  own  sake,  and  appreciation  of  its  high  dig- 
nity and  its  possibilities  of  systematic  development  which  they 
illustrated  ?  And  yet  I  am  not  one  of  those  who  would  exag- 
gerate the  past  as  contrasted  with  the  future.  These  leaders 
who  are  with  us  no  more  were,  I  believe,  forerunners  and 
prophets  of  a  more  glorious  era  in  the  true  study  and  expres- 
sion of  the  law,  than  any  which  the  English  speaking  people 
has  known.  Few  were  the  associates  and  sympathizers  who, 
with  them,  turned  from  the  immediate  and  material  interests 
involved  in  the  practice  of  an  industry,  to  consider  the  law  as 
a  science  and  a  high  art,  to  consider  its  historical  development, 
and  consciously  strive  for  its  practical  perfection.  I  firmly 
believe  that  the  number  of  such  is  rapidly  increasing  and  that 
the  labors  of  the  intelligent  body  of  men  devoted  to  this  cause 
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will,  even  sooner  than  we  anticipate,  even  within  the  individual 
experience  of  many  of  ub,  work  a  change  in  the  whole  method 
and  spirit  of  the  profession  which  one  would  be  considered 
rash  to  now  prophesy. 

In  the  successive  meetings  of  this  Section  many  questions 
closely  connected  with  the  study  and  teaching  of  the  law  have 
been  ably  and  even  exhaustively  discussed,  but  it  has  seemed 
to  me  that  one  subject  of  practical  importance  in  the  expand- 
ing and  now  diversified  field  of  law  school  education  might 
properly  receive  fuller  attention  than  has  yet  been  accorded  to 
it  in  our  deliberations,  and  I  now  venture  to  ask  your  attention, 
with  confidence  in  its  importance,  and  yet  with  hesitation  as 
to  my  own  ability  to  present  it,  to  the  topic  of  "the  law 
school  curriculum,  or  the  subjects  which  should  be  included  in 
a  law  course,  and  the  order  of  their  presentation.''  In  this 
vast  field  of  learning,  so  vast  that  the  student  can  be  intro- 
duced to  but  small  portions  of  it,  what  shall  be  selected  as  the 
proper  subjects  for  consideration,  and  in  what  order  shall  they 
be  brought  to  the  focus  of  the  student's  mind  ? 

Allow  me  to  insist  that  these  questions  are  of  vital  import- 
ance. Indeed  the  superiority  of  the  law  school  instruction 
over  the  haphazard  acquisition  of  fragmentary  knowledge 
which  is  incident  to  office  reading  and  the  observation  of  the 
actual  administration  of  the  law,  consists  principally  in  the 
selection  and  methodical  presentation  of  those  topics  which 
shall  best  qualify  the  student  for  afterward  conquering,  as 
occasion  may  demand,  the  learning  of  an  infinite  variety  of 
subjects,  which  can  never  possibly  come  to  his  attention  while 
pursuing  his  preliminary  education  in  the  law. 

As  Lord  Russell,  who  is  the  honored  guest  of  this  Associa- 
tion at  its  present  meeting,  has  said  in  a  recent  address  on 
legal  education  in  England :  '*  After  all,  the  main  function  of 
teaching  is  to  teach  men  how  to  think,  to  give  them  a  grasp 
of  principle,  to  put  them  on  the  right  track,  to  give  them  a 
clue  to  the  labyrinth,  to  inspire  them  with  enthusiasm  for  the 
profession  that  they  may  work  with  a  will,  inspired  by  a  lofty 
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idea  of  the  dignity  of  the  profession  of  the  law,  of  its  duties 
and  its  responsibilities.''  What  subjects  of  the  law  shall  we 
best  present  to  the  student  in  attempting  to  teach  him  how  to 
think  ?  What  principles  are  the  fundamental  ones  of  which 
we  should  give  him  the  grasp  ?  What  topics  will  furnish  a 
clue  to  the  labyrinth  ?  What  consecutive  elaboration  of  legal 
ideas  will  inspire  him  with  enthusiasm  for  the  further  study  of 
the  law  and  the  dignity  of  his  work  ? 

Anxious  as  I  am  to  confine  this  discussion  to  the  particular 
topic  which  I  have  suggested,  I  cannot  avoid  certain  prelimin- 
ary considerations  necessary  to  be  taken  into  account  in  reach- 
ing an  intelligent  solution.  With  what  training  does  the 
student  who  is  to  be  taught  come  to  his  task  ?  What  methods 
of  instruction  are  to  be  pursued  in  his  legal  education  ?  What 
length  of  time  is  to  be  given  to  law  study  ?  What  point  of 
view  of  the  law  is  to  be  made  prominent?  What  ideals  shall 
be  held  before  him?  What  relation  is  to  be  maintained 
between  historical  and  scientific  study  on  the  one  hand  and 
practical  application  on  the  other  ?  What  relative  importance 
is  to  be  given  to  discipline  as  compared  with  knowledge  ?  Such 
questions  as  these  cannot  be  avoided  if  we  are  to  form  any 
rational  judgment  as  to  the  extent  and  character  of  the  law 
school  curriculum,  and  yet  these  must  be  hurriedly  and  even 
superficially  considered  now,  if  we  are  to  reach  any  practical 
discussion  of  the  question  which  I  have  proposed. 

First,  then,  what  preliminary  training  is  to  be  assumed  on 
the  part  of  the  student  who  enters  upon  a  course  of  profes- 
sional study?  That  he  must  already  have  acquired  large 
mental  capacity  and  considerable  maturity  of  thought  goes 
without  saying.  It  is  useless  to  expect  an  immature  mind  to 
grapple  with  the  questions  which  are  to  be  considered.  It  is 
useless  to  undertake  to  impart  a  knowledge,  which  must  be 
derived  largely  from  books,  to  one  who  is  inapt  and  unskillful 
in  deriving  new  ideas  from  the  printed  page,  or  to  present  a 
system  of  scientific  thought  to  one  unfamiliar  with  abstrac- 
tions.    It  is  equally  hopeless  to  expect  one  who  has  acquired 


EMLIN   MCCLAIN.  471 

no  capacity  for  the  intelligent  consideration  and  unravelling 
of  complicated  human  affairs,  to  make  satisfactory  progress  in 
the  study  of  the  rules  which  are  to  be  applied  in  determining 
the  rights  resulting  therefrom.  And  here  we  meet  a  real 
difficulty,  for  it  must  be  admitted  that  the  quickness  of  per- 
ception and  the  maturity  of  judgment,  without  which  legal 
attainments  are  impossible,  may  be  strengthened,  on  the  one 
hand  by  the  studies  which  are  deemed  proper  in  a  broad,  lib- 
eral, and  thorough  collegiate  education,  but  also  on  the  other 
by  the  familiarity  with  practical  affairs,  which  is  by  no  means 
sure  to  result  from  such  education,  but  may  on  the  other  hand 
be  greatly  fostered  by  intelligent  training  in  the  business  rela- 
tions. It  seems  to  me,  therefore,  that  great  as  is  the  advan- 
tage to  be  derived  from  college  training,  we  must  not  ignore 
the  corresponding  advantage  which  may  have  been  attained  by 
intelligent  men  in  business  experiences ;  accordingly,  while 
we  would,  undoubtedly,  in  consciously  planning  a  course  of 
life  for  those  preparing  to  study  the  law,  give  great  promin- 
ence to  college  training,  we  cannot  ignore  the  fact  that  an 
aptness  for  the  study  and  an  efficiency  in  practice  may  also  be 
founded  on  quite  a  different  line  of  experience.  While  I  would 
then  heartily  agree  with  those  who  believe  that  a  scholastic 
degree  in  the  arts  and  sciences  furnishes  an  indication  of  the 
mental  development  desirable  in  the  study  of  law,  I  have  been 
unable  to  bring  myself  to  the  conclusion  that  the  superiority 
thus  indicated  is  so  universal  or  so  undoubted  as  to  make  it 
proper  to  insist  on  a  college  course  of  study  as  a  prerequisite 
for  successful  work  in  the  law  school  or  at  the  bar.  Desirable  ? 
Yes.  To  be  held  up  as  fitting  and  proper  ?  Yes.  To  be 
insisted  upon  as  indispensable?  No.  Let  me  not  be 
thought  to  criticise  the  action  of  those  schools  which  have 
deemed  it  wise  to  insist  on  college  training  as  a  proper  and 
necessary  preparation  for  their  particular  work.  In  the  great 
body  of  students  presenting  themselves  for  instruction  in  any 
given  law  school  it  may  be  wise  to  make  a  selection  based 
on  this  test,   easily  applied,  however  inconclusive  it  may  be. 
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That  the  work  in  any  particular  school  may  properly  be 
arranged  with  the  predicate  of  such  scholastic  attainments  may 
easily  be  conceded.  That  fit  preparation  for  the  study  and 
practice  of  the  law  can  only  be  thus  acquired  must  not  only 
now,  but  for  some  time  to  come,  be  an  unwarranted  supposition. 

Another  objection  to  insisting  over  strenuously  on  the  neces- 
sity of  college  training  as  a  preparation  for  law  study  is,  that 
it  leads  to  the  assumption,  on  the  part  of  college  trained  men, 
that  they  can  learn  the  law  in  less  time  and  with  less  effort 
than  those  who  have  not  such  training.  It  may  seem  a  para- 
dox to  say  that  a  college  trained  man  can  accomplish  more  in 
the  course  of  a  term  of  law  study  than  a  man  without  such 
training,  but  cannot  accomplish  as  much  in  a  less  time.  The 
teacher  of  law  knows,  however,  as  does  also  the  practitioner, 
that  to  acquire  a  legal  way  of  thinking  means  something  more 
than  mere  acquisition  of  information  about  law.  It  demands 
legal  training  through  a  considerable  period  of  time,  and  the 
facility  which  a  college  student  acquires  of  doing  a  given 
amount  of  work  in  a  short  time,  as  compared  with  one  of  equal 
natural  endowment  who  has  not  such  training,  while  it  is  a 
valuable  faculty  if  not  too  much  presumed  upon,  does  not  in 
itself  enable  the  student  to  readily  apprehend  and  correctly 
apply  rules  of  law.  With  every  prepossession  in  favor  of  col- 
lege training  I  cannot  close  my  eyes  to  the  fact  that  in  many 
students  it  tends  to  foster  quickness  rather  than  thoroughness, 
and  that  the  final  result  depends  still  to  a  great  extent  on  the 
individual  capacity  of  the  student.  To  say,  then,  that  all  law 
students  ought  to  have  a  college  education  is  quite  different 
from  saying  that  all  law  students  should  be  selected  from  those 
who  have  had  a  college  education. 

Aside  from  the  question  of  the  extent  of  general  educa- 
tion which  is  to  be  assumed  on  the  part  of  the  student 
entering  upon  the  law  course,  it  is  important  to  consider 
whether  some  special  training  preparatory  to  that  course 
should  be  assumed  and  insisted  upon.  As  law  is  a  social  sci- 
ence it  might  seem  that  special  attention  to  history  and  other 
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branches  of  sociology  would  be  a  fitting  preparation  for  its 
study.  But  unfortunately  there  is  so  little  that  is  definite  and 
exact,  either  in  facts  or  in  reasoning  in  the  so-called  social 
sciences,  that  I  fear  an  adept  in  them  would  be  quite  unwill- 
ing to  subject  his  mind  to  the  severe  limitations  which  must 
be  observed  in  the  science  of  law,  and  it  is  probably  safe  to 
say  that  the  general  discipline  needed  for  the  successful  mas* 
tery  of  the  law  is  the  discipline  of  a  well-balanced  and  well- 
trained  mind,  without  regard  to  the  special  subjects  in  the 
mastery  of  which  that  training  has  been  acquired. 

But  there  has  been  some  discussion  of  late  of  the  question 
whether  the  elementary  principles  of  the  law  should  not  be 
made  a  part  of  a  collegiate  course  of  study  so  that  the  student 
should  come  to  the  professional  course  with  a  certain  fund  of 
information  with  regard  to  the  underlying  principles  of  the 
science  of  law.  Ungracious  as  it  may  seem  in  the  law  teacher 
to  fail  to  appreciate  the  efforts  of  other  university  workers  in 
fitting  the  student's  mind  for  his  special  work,  I  venture  to  say 
that  the  instruction  in  law  given  as  a  part  of  a  college  course  is 
of  little  advantage,  if  it  is  not  a  positive  detriment  to  the  proper 
study  and  comprehension  of  law  as  law.  The  work  that  is 
done  in  this  direction  is  usually  based  on  some  such  analytical 
treatise  as  that  of  M arkby,  or  Holland,  or  Austin,  and  I  shall 
hope  to  suggest  later  a  few  reasons  why  this  is  not  a  proper 
basis  for  legal  study. 

The  length  of  time  to  be  devoted  to  a  law  course  is  so 
largely  determined  for  each  school  by  its  own  circumstances, 
that  a  general  discussion  of  the  question  is  hardly  profitable. 
In  a  great  majority  of  the  leading  schools  the  time  now  given 
to  a  law  course  is  three  years,  and  it  will  be  safe  to  base  our 
discussion  on  that  standard  ;  nor  do  I  think  that  the  condi- 
tions under  which  the  law  is  studied  and  practiced  in  the 
United  States  will,  for  a  long  time  to  come,  justify  the  expec- 
tation that  any  considerable  number  of  students,  who  intend 
to  enter  on  the  active  work  of  the  profession,  will  devote  a 
greater  length  of  time  than  that  to  their  professional  education. 
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It  will  probably  be  generally  agreed  that  greater  scope  and 
thoroughness  in  preliminary  training  rather  than  greater 
length  of  time  spent  in  technical  instruction  should  be  the 
aim  of  those  who  seek  to  secure  the  very  best  preparation  for 
their  work.  It  must  be  taken  in  account,  too,  that  an  import- 
ant preparation  for  a  successful  practice  must  necessarily  be 
found  in  the  lawyer's  office,  and  that  one  or  two  years  of  that 
sort  of  tutelage  before  assuming  the  responsibilities  of  an 
independent  practitioner  ought  to  be  undergone  by  every 
student  who  comes  to  the  bar.  And  I  would  place  this  period 
of  office  experience  after  the  completion  of  the  law  school 
course  rather  than  before  or  in  connection  with  it,  because 
until  the  student  has  learned  the  law  as  a  science,  he  is  in  no 
condition  to  get  much  practical  advantage  out  of  its  applica- 
tion. In  other  words,  the  art  must  come  after  the  science  and 
not  precede  it.  What  would  be  thought  of  a  young  architect 
who  should  spend  some  years,  without  preliminary  education 
and  without  elementary  instruction  in  the  practice  of  his  busi- 
ness, in  planning  houses,  and  of  course  planning  them  poorly, 
supposing  that  he  was  thereby  fitting  himself  to  study  the 
theory  of  architecture  ? 

No  doubt  office  experience  has  been  found  of  some  advant- 
age in  giving  the  law  student  the  maturity  of  thought  and 
familiarity  with  human  affairs  which  have  already  been  insisted 
upon  as  important  by  way  of  preparation  for  knowledge  of  the 
law ;  but  such  experience  is  in  no  way  an  equivalent  for  any 
portion  of  the  time  which  should  be  spent  in  a  law  school; 
and  such  smattering  of  legal  knowledge  as  may  thereby  be 
acquired  ofcener  proves  a  hindrance  than  a  help  in  the  acquisi- 
tion of  a  scientific  knowledge  of  the  law.  But  after  the 
theories  and  methods  of  the  law  have  been  once  acquired,  the 
mind  of  the  student  is  in  a  condition  to  intelligently  follow  the 
application  of  these  principles  in  the  office  or  the  court  room, 
and  no  matter  what  the  thoroughness  of  the  law  school  train- 
ing, such  experience  will  necessarily  prove  of  great  benefit. 
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What  point  of  view  is  to  be  taken  in  selecting  and  present- 
ing the  subjects  of  a  course  of  instruction  ?  Are  they  to  be 
regarded  as  disciplinary  and  ranked  in  order  and  prominence 
on  that  basis,  or  is  the  greater  amount  of  time  and  attention 
to  be  given  to  them  in  accordance  with  the  frequency  with 
which  the  student  will  have  occasion  to  deal  with  them  in 
actual  practice?  I  do  not  hesitate  to  insist  most  strongly  on 
considering  each  subject  from  the  standpoint  of  its  scientific 
rather  than  its  immediately  practical  value.  It  will  be  readily 
conceded  that  some  things  must  be  mastered  which  will  scarcely 
be  caught  sight  of  again  in  an  active  and  extensive  practice  of 
the  law,  while  many  things  which  will  have  prominence  in  the 
every  day  experience  of  the  lawyer  must  be  ignored  entirely, 
for  the  reason  that  they  will  either  become  self-evident  when 
the  scientific  basis  is  found,  or  so  much  a  matter  of  mere  infor- 
mation, like  the  contents  of  local  statutes,  that  it  is  not  worth 
while  for  the  teacher  to  spend  time  upon  them,  in  view  of  the 
fact  that  the  student  may  master  them  by  his  own  exertions 
when  needed. 

The  history  of  the  law  of  real  property,  the  development 
of  equity  jurisprudence,  the  principles  of  common  law  plead- 
ing, are  illustrations  of  branches  of  the  law  which  cannot  be 
safely  omitted  from  a  law  school,  nor  superficially  treated 
without  impairing  the  permanent  value  of  the  entire  work. 

From  these  illustrations  it  will  be  apparent  that  in  drawing 
this  distinction  between  matter  which  is  scientifically  important 
and  that  which  is  of  no  significance  excepting  as  matter  of 
information,  it  will  not  be  eafe  to  put  the  substantive  law  on 
one  side  and  the  adjective  law  on  the  other.  There  is,  per- 
haps, in  no  branch  of  the  law  greater  need  of  scientific  analy- 
sis and  careful  synthesis  than  in  the  subjects  of  pleading,  evi- 
dence and  practice.  The  rock  upon  which  the  whole  fabric 
of  the  law  as  a  harmonious  structure  is  in  danger  of  going  to 
pieces  is  the  lack  of  real  knowledge  on  the  part  of  the  prac- 
titioners in  regard  to  these  practical  subjects.  I  do  not  say 
that  the  introduction  of  codes  of  pleading  and  procedure  has 
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brought  about  this  result.  On  the  contrary  I  am  inclined  to 
think  that  the  artificialities  of  the  common  law  and  equity 

4  

systems  of  pleading  lie  at  the  foundation  of  the  trouble.  The 
real  difficulty  is  in  the  effort,  on  the  part  of  those  who  have 
not  been  well-grounded  in  the  principles  of  the  law,  to  prac- 
tice it  by  some  mere  rule  of  art.  They  have  sought  to  follow 
forms  of  procedure  in  matters  that  could  only  be  solved  by 
principle ;  and  so  whether  we  be  guided  by  the  rules  of  common 
law  pleading  or  of  the  reform  procedure  we  are  floundering 
through  the  trial  courts,  and  groping  through  the  appellate 
courts  to  secure  the  solution  of  a  lot  of  trivial  and  immaterial 
questions,  which  a  judge  of  any  strength  of  judgment  or 
scientific  knowledge  of  the  law  would  not  allow  himself  for  a 
moment  to  be  troubled  by.  Why  is  it  that  the  decisions  of  all 
the  appellate  tribunals  in  England  are  comprised  each  year  in 
six  or  seven  volumes  of  large  type  and  easy  reading,  whereas 
the  appellate  court  of  almost  any  one  of  the  States  of  the  Union 
fills  at  least  as  many  volumes,  some  times  twice  as  many,  with 
the  most  solidly  compacted  indigestible  mass  of  laborious 
rulings  ?  I  believe  the  reason  is  to  be  found,  not  in  the  fact 
that  the  judges  in  England  are  necessarily  abler  or  better 
educated  men,  but  rather  in  this :  First,  that  they  have,  as  a 
rule,  had  a  long  training  in  the  very  best  class  of  practice  before 
appointment  to  the  bench,  and  secondly,  that  they  feel  an 
independence  as  to  their  official  tenure  which  is  not  incident 
to  the  service  of  judges  in  most  of  the  States  of  this  Union. 
And  if  the  correctness  of  this  suggestion  is  questioned  by 
directing  attention  to  the  mass  of  business  which  the  Supreme 
Court  of  the  United  States  is  compelled  to  labor  with  each 
year,  then  I  should  say  further  that  the  courts  from  which  the 
appeals  are  taken  are  largely  responsible  for  the  amount  of 
work  which  is  thrown  upon  the  appellate  court  and  that  the 
defect  is  primarily  a  defect  in  the  systematic  and  uniform 
training  of  those  who  practice  in  these  trial  courts.  And  if 
this  is  a  correct  view,  then  it  is  of  utmost  importance  that  the 
law  school  shall  give  to  this  matter  of  pleading  and  practice 
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systematic  attention  in  order  that  there  may  be  more  thorough 
and  scientific  knowledge  as  to  the  principles  of  procedure. 

I  do  not  for  one  moment  concede  that  the  common  law  course 
of  pleading  and  procedure  is  better  adapted  to  produce  cer* 
tainty  and  uniformity  than  the  code  procedure.  I  believe,  on 
the  other  hand,  that  the  so-called  reform  procedure  is  the  em- 
bodiment of  the  very  best  thought  in  regard  to  what  is  logical 
and  feasible  in  laying  down  rules  for  the  administration  of  jus- 
tice in  the  coiiplB.  But  the  opposition  to  the  code  reform  has 
been  so  persistent  on  the  part  of  the  more  conservative  mem- 
bers of  the  profession,  and  especially  on  the  part  of  those  who 
give  instruction  in  law  schools,  that  the  thorough  excellence  of 
the  reformed  procedure  has  not  been  appreciated,  and  its  possi- 
bilities of  certain  and  accurate  application  have  not  been  at- 
tained. The  rules  of  common  law  pleading  can  be  more  easily 
taught  as  a  technical  system,  while,  on  the  other  hand,  the 
reformed  procedure  involves  a  broader  and  more  independent 
knowledge  of  the  general  principles  of  legal  liability.  Nothing 
can  certainly  be  more  hopelessly  slip-shod  and  lacking  in 
scientific  precision  than  the  ordinary  pleadings  prepared  in 
States  where  the  code  procedure  prevails.  But  I  have  great 
faith  that  with  a  better  knowledge  of  law  and  a  clearer  concep- 
tion of  the  functions  of  the  reformed  procedure,  not  as  based 
upon  any  technical  common  law  precedents,  but  as  embodying 
the  results  of  scientific  legal  study,  in  which  the  instructors  in 
the  law  schools  should  take  the  lead,  the  reformed  procedure 
may  be  developed  into  a  definite  and  practical  system. 

I  cannot  refrain  from  saying  a  word  as  to  text-books — for 
whatever  the  theory  of  instruction  may  be,  text-books  will  be 
found  useful  on  many  topics,  and  indispensable  on  some. 
Years  ago  it  was  the  general  complaint  among  teachers  that 
the  text-books  were  not  suitable  for  students  and  that  special 
books  were  necessary.  Now  we  have  special  books  in  abund- 
ance. We  have  voluminous  collections  of  cases  and  small  col- 
lections ;  volumes  of  elaborate  lectures  and  brief  synopses  of 
principles.     We  have  single  books  and  series  of  books.     And 
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if  I  am  not  mistaken  some  of  the  old-fashioned  lawyers'  books 
remain  the  best  text-books  for  students  on  their  particular 
subjects.  For  it  must  be  borne  in  mind  that  what  the  student 
needs  is  not  an  easy  book,  which  will  give  him  a  few  defini- 
tions and  superficial  rules  such  as  will  enable  him  to  pass 
examinations,  but  thoroughly  planned  discussions  of  the  fun- 
damentals of  the  subject  and  their  applications.  It  will 
become  apparent  in  time,  if  it  is  not  already  plain,  that  such 
books  cannot  be  made  according  to  a  pattern,  but  that  each 
subject  demands  its  peculiar  treatment  and  that  each  author 
must  work  according  to  his  own  judgment  and  capacity,  just 
as  each  teacher  must  teach  according  to  his  own  method. 

As  the  last  of  these  preliminary  considerations  let  me  sug- 
gest the  question  whether  we  shall  commence  to  study  law  by 
assuming  certain  principles  and  deducting  from  them  the 
entire  theoretical  structure  or  whether  we  shall  commence  with 
the  actual  facts  of  legal  experience  and  from  them  build  up  a 
system  ?  Shall  we  explain  abstractly  the  source  of  law,  the 
nature  of  rights,  their  division  into  rights  in  rem  and  rights  in 
personam  ?  or  shall  we  commence  in  an  elementary  way  to  dis- 
cover what  principles  are  involved  in  the  actual  rules  in  accord- 
ance with  which,  within  the  knowledge  of  persons  not  versed  in 
the  law,  the  facts  of  human  relations  are  governed  ?  I  am  aware 
that  it  has  in  some  quarters  been  thought  more  in  accordance 
with  university  methods  to  commence  with  general  principles, 
so  called,  and  to  work  them  out  to  their  practical  applications, 
and  with  that  view,  it  has,  I  believe,  been  undertaken  to  give 
some  sort  of  abstract  course  in  law  which  might  be  pursued 
as  well  for  its  educational  value  as  for  its  preparation  for  a 
special  knowledge  of  law.  And  for  this  purpose  the  analytical 
discussions  of  Austin  and  of  Holland  have  been  deemed  a 
proper  source  of  the  principles  to  be  used.  It  seems  to  be, 
however,  generally  conceded  that  the  true  university  method 
is  quite  contrary  to  this.  When  the  universities  were  driven 
to  abandon  the  older  scholastic  notions  and  admit  to  the  cur- 
riculum modern  chemistry  and  physics  and  the  natural  sci- 
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ences,  all  taught  on  the  principle  of  investigating  the  facts 
which  could  be  understood  and  making  them  the  basis  of 
classification  and  induction,  they  acquired  a  new  impetus,  and 
the  inductive  method  was  found  to  be  the  touch-stone,  not 
only  in  the  natural  sciences,  but  also  in  history  and  sociology, 
so  that  the  new  university  method,  if  it  may  be  so  called,  does 
not  hesitate  to  take  hold  of  test  tubes  and  balances,  nor  to  soil 
its  cuffs  with  the  dust  of  musty  documents  so  that  it  may  only 
get  at  the  actual  truths,  from  the  accumulation  and  combination 
of  which  principles  may  be  evolved.  And  so  in  the  law  it  has 
been  found  worth  while  to  investigate  the  details  of  actual 
cases  in  order  to  see  how  the  law  is  applied  in  those  cases  and 
to  know  how  to  apply  the  deduced  principles  in  analogous 
cases ;  and  this  is  a  method  of  investigation  as  old  as  the  com- 
mon law  itself.  I  know  I  am  here  on  controverted  ground. 
I  should,  perhaps,  not  venture  to  express  myself  so  rashly,  did 
I  not  feel  an  assurance  that  to  any  extent  in  which  I  am  in  the 
wrong  I  shall  be  set  right  by  a  paper  to  be  presented  later  in 
the  proceedings  of  this  Section.  But  if  I  am  in  the  main 
right  then  it  seems  to  me  two  important  results  follow  from 
taking  this  point  of  view :  First,  that  whatever  the  instruc- 
tion in  any  particular  subject  shall  be,  by  lecture,  or  by  text- 
book, or  by  the  study  of  cases,  it  is  important  that  the  student 
shall  realize  that  he  is  dealing  with  principles  derived  from 
the  adjudications  of  the  courts  in  settling  particular  controver- 
sies, and  that  the  ultimate  correctness  of  those  principles 
must  be  tested  by  determining  whether  they  are  thus  correctly 
derived ;  second,  that  in  the  arrangement  of  topics,  and  in 
the  treatment  of  each  topic  those  things  shall  be  seized  upon 
first  which  will  come  most  naturally  and  readily  within  the 
apprehension  of  the  student.  He  will  not  find  it  difficult 
even  at  the  beginning  to  understand  the  reasoning  about  the 
ordinary  and  every  day  relations  involved  in  simple  cases  of 
contract  or  tort  or  personal  property,  but  he  will  find  it  diffi- 
cult to  comprehend  or  make  any  application  whatever  of  the 
theories  of  Austin  or  Holland. 
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I  am  not  so  foolish  as  to  pretend  to  judge  of,  much  less  to 
discredit,  the  value  of  the  labor  of  such  men  as  these.  Mj 
only  suggestion  is  that  their  work  is  of  consequence  to  one,, 
who  having  acquired  a  knowledge  of  the  principles  of  law,  is 
seeking  to  fit  them  into  some  system  which  shall  bring  the  sep- 
arate fields  of  jurisprudence  into  closer  relations  with  each 
other.  But  for  this  purpose  the  facts  must  be  known  not  only 
by  the  writer  but' by  the  reader,  else  there  is  no  test  of  correct- 
ness of  the  system  propounded  and  no  practical  advantage 
from  its  study. 

In  this  connection  one  word  ought  to  be  said  as  to  the  dis- 
tinctly historical  study  of  law.  When  we  have  recognized  our 
present  law  as  the  result  of  evolution,  a  compound  product  of 
precedent  on  the  one  hand  and  a  desire  to  make  the  law 
represent  the  views  of  the  judge  or  legislator  as  to  that  which 
is  just  or  expedient  on  the  other,  we  have  committed  ourselves 
largely  to  the  importance  of  understanding  the  process,  step 
step,  through  which  any  particular  doctrine  of  the  law  ha» 
been  developed.  But  it  throws  little  light  on  the  legal  doc- 
trine to  simply  institute  a  comparison  between  rules  of  law 
relating  to  the  same  subject  found  in  difierent  systems,  or  in 
the  same  system  at  different  times ;  thus  very  much  of  what  is 
formulated  in  the  way  of  history  of  legal  doctrines  is  of  no 
significance  whatever  to  the  student  or  to  the  practitioner. 
Indeed  it  is  not  easy  to  trace  the  development  of  any  particu- 
lar branch  of  the  law  without  regard  to  other  branches,  the 
danger  being  that  without  a  full  understanding  of  the  whole 
law  as  it  existed  at  any  particular  previous  time,  we  shall 
wholly  misconceive  the  significance  of  any  one  doctrine  found 
to  have  existed  at  that  time.  The  necessity  of  having  a 
broad  and  connected  view  of  a  course  of  legal  development  in 
order  to  understand  the  development  in  any  particular  direc- 
tion led  Dr.  Hammond  to  insist  that  the  history  of  the  law 
should  be  studied  as  a  whole  and  not  in  fragments,  and  to  urge 
further  that  this  historical  study  should  be  made  an  introduct- 
ory course  in  the  law  school.     That  this  connected  historical 
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Study  is  of  the  greatest  interest  and  value  cannot  for  a  moment 
be  doubted ;  but  I  think  it  must  in  the  main  be  left  to  follow 
rather  than  to  introduce  and  precede  a  systematic  course  of 
study  of  the  existing  law,  and  that  all  that  can  be  done  with 
the  ordinary  student  is  to  give  some  illustration  of  historical 
development  which  will  make  clear  to  his  mind  the  processes 
by  which  the  principles  of  the  law  have  been  evolved,  without 
attempting  to  give  an  historical  account  of  the  whole  law. 

In  considering  the  order  in  which  the  topics  of  law  should 
be  introduced  one  finds  himself  without  any  practical  guide, 
A  glance  through  the  various  announcements  of  law  schools 
will  show  either  that  those  who  have  arranged  their  courses  of 
study  have  not  thought  the  order  of  presentation  to  be  of  any 
importance,  or  that  there  has  been  an  entire  want  of  agree- 
ment in  judgment  as  to  what  the  proper  order  should  be.  Tn 
one  course  may  be  found  the  law  of  persons,  including  agency, 
at  the  beginning,  while  in  another  agency  is  left  until  the  end. 
In  one,  the  student  is  brought  at  the  very  threshold  in  con- 
tact with  the  abstruse  doctrines  of  real  property;  while  in 
another  he  is  kept  in  the  dark  as  to  real  property  law  until 
near  the  close  of  his  course.  But  there  would  be  no  end  of 
illustrations  of  the  discrepancy  between  the  different  schools 
in  this  respect  if  I  should  attempt  to  pursue  the  comparison. 
Indeed  that  there  should  be  entire  lack  of  harmony  or  any  evi- 
dence of  possibility  of  agreement  is  not  surprising.  In  many 
cases  the  order  of  studies,  as  a  rule,  depends  entirely  upon  the 
convenience  of  those  who  may  have  charge  of  the  different 
subjects  to  be  presented,  while  on  the  other  hand  as  between 
those  who  may  be  seeking  some  scientific  arrangement  there 
may  be  entire  lack  of  agreement  as  to  any  principles  upon 
which  an  agreement  can  be  based.  And  that  there  should  be 
such  an  arrangement,  that  some  order  ought  to  be  better  than 
another  is  plain.  It  would  be  absurd  in  mathematics  to  allow 
the  question  of  whether  arithmetic  should  precede  or  follow 
trigonometry  to  depend  on  the  personal  convenience  of  the 
respective  instructors.     In  history  it  would  hardly  be  possible 
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to  satisfy  the  student  by  presenting  detached  fragments  of 
American,  English,  and  continental  history,  without  any 
chronological  relation.  In  Latin  it  would  hardly  do  to  put 
Horace's  Odes  into  the  student's  hands  before  any  study  of  the 
grammar,  or  at  least  the  acquisition  of  some  notion  of  the 
meanings  of  words  and  the  structure  of  sentences. 

Is  there  in  law  any  natural  sequence  of  study  ?  If  so,  what 
is  it? 

I  fear  that  after  serious  consideration  we  shall  be  driven  to 
admit  that  there  is  no  logical  or  scientific  order  in  which  the 
branches  of  law  can  be  presented.  One  cannot  go  very  far 
into  the  study  of  torts  without  finding  that  some  information 
as  to  the  law  of  persons,  as  to  real  and  personal  property,  and 
as  to  procedure  and  evidence,  is  assumed  by  the  writer  or 
teacher.  He  will  not  go  far  in  real  property  until  he  reaches 
doctrines  of  equity,  and  he  will  not  go  far  in  equity  until  he 
finds  that  a  knowledge  of  the  whole  scope  of  the  common  law 
of  rights  and  remedies  is  assumed ;  while  if  he  should  attempt 
to  start  with  that  which  is  apparently  entirely  simple  and 
proximate,  the  procedure  in  the  courts,  he  would  find  at  every 
step  that  the  rules  of  procedure  depend  upon  the  rights  and 
obligations  out  of  which  the  cases  arise. 

*  There  is  no  complete  remedy  for  this  difiSculty,  but  I  ven- 
ture to  suggest  as  a  partial  remedy  that  at  the  beginning  of 
the  course  some  considerable  time  be  taken  with  what  may  be 
called  elementary  law,  a  discussion  of  the  leading  principles 
which  are  assumed  in  each  branch  of  the  law,  with  an  indica- 
tion of  their  relation  to  each  other.  Such  a  course  will  be 
exceedingly  interesting  to  the  beginner,  because  it  will  enable 
him  to  think  law  in  regard  to  matters  of  every  day  observa- 
tion. It  must  not  go  into  details  as  to  any  subject,  neither 
must  it  be  abstruse  or  historical,  but  it  will  serve  to  connect 
the  common  knowledge  of  the  commencing  student  with  the 
more  technical  principles  of  each  subject  and  will  furnish  an 
opportunity,  also,  for  giving  that  information  as  to  what  law  is, 
its  sources  and  its  tendencies,  which  can  not  very  well  be 
introduced  in  connection  with  any  special  topic. 
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But  for  this  elementary  course  it  will  not  be  expedient  to 
use  Blackstone's  Commentaries.  That  monumental  work  can- 
not be  made  to  represent  the  law  as  it  now  is,  nor  can  it  be 
used  satisfactorily  as  an  historical  outline.  It  will  serve  an 
immensely  valuable  purpose  to  every  law  student  who  can  be 
induced  to  read  it  at  or  near  the  conclusion  of  his  course  of 
law  study,  but  its  significance  can  never  be  appreciated,  in  my 
opinion,  by  the  novice. 

Indeed  it  is  doubtful  if  any  book  can  be  found  just  suited 
to  the  instructor's  requirements  in  elementary  law,  or  whether 
the  use  of  a  text-book  is  desirable.  In  no  portion  of  the 
course  is  the  skill  of  an  accomplished  lecturer,  or  perhaps  I 
should  say  expounder,  more  valuable  than  in  this  beginning 
work  of  the  student's  course. 

Two  important  topics  of  the  law  which,  undoubtedly,  ought 
to  be  introduced  into  the  first  year's  course,  inasmuch  as  they 
lie  at  the  foundation  of  so  many  collateral  subjects,  are  those 
of  contracts  and  of  torts.  It  may  not  be  easy  to  assign  a 
good  reason  for  postponing  the  discussion  of  rights  in  rem  to 
that  of  rights  in  personam^  but  I  think  it  will  be  generally 
agreed  that  the  law  of  property,  especially  that  of  real  prop- 
erty, is  more  difficult  for  the  student  than  the  law  of  contracts 
and  of  torts.  Sufficient  knowledge  of  the  elementary  prin- 
ciples applicable  to  the  ownership  of  real  and  personal  prop- 
erty may  be  given  in  the  course  of  elementary  law,  to  enable 
the  student,  without  detriment,  to  dispense  with  the  thorough 
treatment  of  these  topics  until  his  second  year. 

It  would  seem  eminently  proper  that  in  the  first  year  the 
law  of  persons  should  be  considered,  for  there  is  a  simplicity 
in  the  general  conception  and  a  familiarity  on  the  part  of  the 
student  with  the  relations  involved  which  make  the  subject 
one  not  difficult  to  present  as  an  elementary  topic.  Perhaps 
here  also  should  be  presented  the  law  of  agency. 

Criminal  law  is  a  subject  involving  elementary  conceptions 
easily  mastered  by  the  student,  and  both  in  its  substantive 
part  and  in  its  procedure  it  is  well  suited  to  presentation  in 
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the  first  year's  course,  and  yet  it  is  so  wholly  independent  of 
the  other  branches  of  the  law  in  every  phase  that  it  may, 
without  impropriety,  be  used  as  a  stopgap  in  any  portion  of 
the  course  where  time  may  be  found  for  it. 

As  to  these  subjects,  there  would  be,  I  think,  very  little  con- 
troversy, but  it  may  become  a  difficult  question  to  determine  to 
what  extent  pleading  and  practice  shall  be  introduced  in  the 
first  year.  My  own  strong  predisposition  is  to  give  the  student 
as  soon  as  possible  a  knowledge  of  the  whole  method  of 
procedure,  in  order  that  in  the  presentation  of  the  various 
branches  of  the  substantive  law  he  may  be  shown  and  com- 
pelled to  realize  how  the  abstract  doctrine  becomes  important 
and  is  to  be  applied  in  actual  controversies.  And  I  should, 
therefore,  urge  the  incorporation  into  the  first  year,  of  the 
ordinary  instruction  in  pleading,  practice,  and  evidence.  This 
is  important  also  because  the  valuable, work  which  the  student 
ought  to  do  in  moot  courts  conducted  directly  under  the  charge 
of  skilled  instructors,  cannot  be  profitably  commenced,  even, 
until  some  instruction  in  pleading  and  practice  has  been  given. 
Undoubtedly,  the  schedule  here  suggested  will  furnish  ample 
work  for  the  first  year  and  will  probably  make  it  the  most 
valuable  year  in  the  law  course ;  that  is,  the  student  will  be 
less  able  to  do  this  work  for  himself  by  private  study  or  study 
in  an  office  than  he  will  to  do  the  work  of  either  of  the  sub- 
sequent years.  In  this  connection  I  feel  like  urging  that  the 
schools  which  are  so  courageously  extending  their  courses  and 
requiring  longer  terms  of  study  should  couple  that  require- 
ment with  the  rule  that  they  will  allow  credit  to  the  extent  of 
but  a  small  portion  of  the  time  of  instruction  for  work  done  in 
law  offices,  and  that  if  an  abridgement  of  the  course  is  to  be 
made  on  account  of  such  instruction,  it  shall  be  in  the  latter 
part  and  not  in  the  first  part  of  the  course. 

For  the  second  year's  work  the  most  important  subjects  to 
be  named  are  real  and  personal  property.  The  principal  in- 
struction as  to  personal  property  will  necessarily  be  with 
reference  to  sales  and  bailments,  which  should,  in  my  opinion, 


EMLIN   MCCLAIN.  485 

be  discussed  not  as  sub-topics  of  the  law  of  contracts,  but  as 
the  most  important  divisions  of  personal  property  law.  The 
law  of  carriers  may  be  put  in  the  same  category,  although 
here  the  nature  of  the  subject  matter  is  not  particularly 
significant,  the  obligations  of  the  parties  being  the  important 
consideration,  thus  rendering  the  topic  one  wherein  rights  in 
personam  are  more  important  than  rights  in  rem.  In  this  year 
also  equity  should  be  covered.  But  I  believe  it  will  be  found 
conductive  to  the  orderly  presentation  of  subjects  to  include 
equitable  estates  with  real  property,  and  to  discuss  under  the 
head  of  equity  principally  equitable  grounds  of  relief  and 
equitable  remedies,  extending  the  one  branch  of  the  subject  so 
as  to  cover  trusts,  and  the  other  branch  to  include  injunctions, 
receiverships  and  all  those  peculiar  remedies  which  have 
attained  such  prominence  in  the  modern  development  of  the 
law.  One  difficulty  with  this  plan  is  that  I  have  postponed 
corporations  and  partnership  until  the  third  year,  and  it  is  in 
connection  with  these  two  subjects  that  the  special  proceedings 
are  most  frequently  invoked ;  and  yet  their  general  nature 
may  doubtless  be  sufficiently  discussed  at  this  time,  leaving 
their  peculiar  application  in  corporation  and  partnership  cases 
to  be  considered  in  connection  with  those  subjects.  Indeed, 
equity  is  a  subject  which  should  be  carefully  explained  in  the 
course  on  elementary  law,  and  its  nature  and  historical  devel- 
opment pointed  but,  not  only  because  it  has  to  a  great  extent 
modified  the  law  on  every  subject  and  furnished  the  pattern 
for  reformed  procedure,  but  on  the  other  hand,  because  unless 
the  student  has  this  information  he  will  form  exaggerated 
notions  as  to  the  extent  of  equity,  and  will  be  constantly 
assuming,  as  to  rules  which  he  thinks  ought  to  exist,  that  if  he 
does  not  find  them  in  law,  they  must  necessarily  be  found  in 
equity. 

In  this  second  year  there  should  be  instruction  in  wills  and 
the  rules  of  descent  and  administration,  and  in  some  of  the 
special  topics  of  contract  law,  such  as  bills  and  notes,  insur- 
ance, guaranty  and  suretyship,  etc.      Quasi  contracts  might 
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here  be  properly  introduced  and  an  advanced  course  in  plead- 
ing, giving  special  prominence  perhaps  to  the  common  law 
system. 

For  the  third  year  I  would  propose  corporation  law,  both 
private  and  public,  and  the  law  of  partnership ;  also  constitu- 
tional law,  international  law,  conflict  of  laws,  legal  ethics,  and 
such  general  instruction  in  the  science  of  jurisprudence  as  it 
may  be  deemed  advisable  to  give.  Perhaps  damages,  as  repre- 
senting the  ultimate  fruit  of  litigation,  might  be  included  here 
as  the  third  year  of  work  in  the  adjective  law.  And  if  special 
attention  is  to  given  to  the  procedure  in  the  Federal  courts, 
it  might  be  made  a  topic  for  this  year,  although  if  equitable 
procedure  is  discussed  in  connection  with  equity  in  the  second 
year  there  is  perhaps  no  occasion  for  so-called  Federal  juris- 
prudence as  distinguished  from  constitutional  law. 

There  are  various  specialties  which  have  not  been  enumer- 
ated, such  as  medical  jurisprudence,  patent  and  copyright 
law,  taxation,  the  law  of  shipping  and  admiralty,  which  may 
well  be  named,  and  yet  can  hardly  be  fitted  into  any  special 
place  in  a  general  course,  and,  therefore,  may  properly  be  left 
to  be  treated  as  the  opportunity  or  needs  of  the  particular 
school  may  require. 

Several  suggestions  may  be  made  as  to  the  practicability  of 
the  scheme  here  outlined,  and  the  first  is  one  which  will  occur 
to  any  law  teacher,  that  is,  that  the  work  proposed,  if  done  as 
it  ought  to  be  done,  will  severely  tax  the  capacity  of  the 
student  throughout  his  three  years  term  of  study;  whereas  I 
believe  that  during  the  latter  part  of  his  study  the  student 
should  not  be  taxed  with  a  vast  amount  of  prescribed  work, 
but  should  have  some  opportunity  to  exercise  his  judg- 
ment and  originality  in  the  investigation  of  special  questions 
which  may  occur  to  him  or  to  his  teacher  as  of  interest,  but 
which  involve  too  much  detail  to  be  presented  to  the  whole 
class  in  the  regular  course  of  instruction.  If  in  the  latter 
part  of  his  course  the  student  has  no  taste  for  such  original 
investigation  he  probably  will  not  make  a  profound  or  success- 
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ful  lawyer,  and  the  fact  that  he  can  pass  his  examinations  with- 
out great  strain  may  not  be  a  matter  of  much  consequence. 
If  he  has  a  taste  for  such  investigation  the  work  which  he  thus 
does  on  his  own  responsibility  will  prove  to  be  the  most  valua- 
ble work  of  his  whole  term  of  study.  Indeed  to  make  room 
for  this  independent  work,  and  for  pursuing  thoroughly  the 
disciplinary  studies,  I  would  even  dispense  entirely  with  some 
of  the  subjects  which  I  have  enumerated. 

To  make  the  course  here  suggested  as  little  burdensome  as 
possible,  consistently  with  thoroughness  in  discipline  and  the 
acquisition  of  a  reasonable  amount  of  information,  it  is  highly 
important  that  the  various  teachers  so  adjust  their  instruction 
as  to  what  shall  be  presented  and  what  omitted  on  each  subject, 
that  they  shall  not  cover  the  same  ground.  Unless  care  of  this 
kind  is  taken,  the  law  of  persons,  for  instance,  will  be  found  to 
have  been  considered  quite  at  length  in  contracts  and  to  some 
extent  in  torts,  real  property  and  equity,  whereas  the  whole 
matter  is  supposed  to  be  covered  by  a  course  on  the  general 
topic.  Let  it  be  arranged  so  that  this  ground  shall  be  covered 
but  once,  and  by  pursuing  the  same  course  on  other  topics  it 
will  be  found  that  much  time  can  be  saved  and  the  instruction 
greatly  simplified.  If  it  be  urged  that  repetition  is  advantage- 
ous, I  must  say  that,  in  my  opinion,  repetition  of  any  kind  is 
decidedly  objectionable,  and  that  the  student  should  under- 
stand at  the  beginning  that  he  has  but  one  opportunity  to  learn 
the  law  on  any  particular  subject.  Much  of  the  indifference 
and  inattention  which  law  teachers  have  to  contend  with 
grows  out  of  the  slip-shod  fashion  in  which  some  ordinary 
and  commonplace  doctrines  of  the  law  are  presented  again 
and  again  until  they  lose  the  charm  of  novelty.  Moreover 
the  repetition  of  inadequate  and  one-sided  views  tends  to 
distort  and  efface  the  instruction  that  may  have  been  ade- 
quately and  systematically  given  at  the  proper  time.  It  will 
be  understood,  of  course,  that  the  subjects  of  the  law  which  I 
have  named  in  this  schedule  are  not  and  cannot  be  exclusive, 
but  every  effort  should  be  made  to  treat  those  doctrines  which 
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occupy  common  territory,  as  though  they  belonged  exclusively 
to  the  one  or  to  the  other,  and  thus  draw,  as  nearly  as  may  be, 
a  definite,  though  it  may  be  a  theoretical  and  unsatisfactory 
boundary  line  between  them. 

I  have  not  attempted  in  this  classification  to  indicate  the  rela- 
tive prominence  which  shall  be  given  to  the  subjects  named, 
nor  can  that  matter  be  very  definitely  or  satisfactorily  settled, 
and  yet  conceding  that  information  on  all  the  subjects  named  is 
important,  it  will  be  found  that  in  disciplinary  value  some  of 
them  are  vastly  superior  to  others.  As  to  some  the  instruction 
would  be  of  great  importance,  even  though  the  information 
acquired  were  at  once  forgotten ;  for,  in  the  very  process  of 
acquiring,  would  be  developed  that  faculty  of  thinking  law 
which  is  so  difficult  to  describe,  so  uncertain  of  attainment  by 
conscious  effort,  and  yet  absolutely  essential,  not  only  in  the 
practice  of  the  law,  but  also  in  its  teaching.  Indeed  it  seems 
to  me  that  the  teacher,  as  fully  as  any  one  connected  with  the 
law,  needs  to  have  an  intensely  practical  conception  of  the 
bearings  of  the  doctrines  which  he  discusses.  But  there  are 
many  subjects  which,  though  interesting  in  themselves,  will  be 
pursued  only  for  the  information  derived  from  their  study, 
information  which  in  too  many  cases,  alas,  will  be  forgotten 
before  occasion  arises  for  its  application.  Indeed  I  fancy  that 
if  a  law  teacher  could  really  know  how  little  of  the  matter 
which  he  presents  by  way  of  practical  information  sticks  in  the 
mind  of  the  student  until  he  can  make  use  of  it,  he  would 
greatly  reduce  the  scope  of  the  informational  part  of  his 
instruction  and  correspondingly  expand  that  part  which  can 
be  made  to  have  a  distinctly  disciplinary  value. 

The  schedule  presented  will  apparently  be  inconsistent  with 
the  scheme  followed  in  some  schools  of  not  only  presenting  a 
number  of  topics  concurrently,  each  receiving  attention  for 
one,  two,  or  three  hours  only  during  a  week,  but  also  of  carry- 
ing some  topics  in  this  way  through  two,  or  even  three  years. 
This  is  doubtless  a  matter  which  may  be  left  to  the  judgment 
or  convenience  of  the  instructor,  and  yet  I  believe  it  will  be 
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found  in  general  to  be  conducive  to  satisfactory  work  on  any 
particular  topic  that  the  instruction  in  it  be  given  on  consecu- 
tive days,  or  as  nearly  so  as  practicable,  until  it  is  finished.  I 
know  there  are  reasons  in  support  of  the  contrary  practice, 
which  quite  generally  prevails,  one  weighty  consideration  being 
that  where  many  students  must  use  one  library  there  ought  to 
be  as  long  an  interval  as  practicable  between  recurring  exer- 
cises in  the  same  subject  to  enable  the  students  to  use  the 
books  which  have  been  referred  to.  On  the  other  hand  there 
must  be  some  diminution  in  the  heat  and  ardor  of  interest 
which  a  student  can  feel  in  any  one  subject  if  his  mind  is  in  the 
eourse  of  a  week  to  be  concerned  with  half  a  dozen  or  more 
wholly  distinct  subjects. 

In  conclusion  I  must  confess  to  a  very  considerable  sensi- 
tiveness to  the  criticism  of  those  who  will  say  that  the  curri- 
eulum  which  I  have  proposed  is  merely  practical ;  that  it  fur- 
nishes the  training  for  an  attorney  and  not  for  a  jurist ;  that 
it  does  not  bring  into  prominence  the  broad  principles  of  the 
law,  but  concerns  itself  only  with  its  details,  and  especially 
that  it  does  not  include  any  prominent  place  given  to  the 
study  of  the  Roman  law.  If  there  is  any  one  subject  on  which 
emphasis  has  been  regularly  laid  at  every  annual  meeting 
of  this  Section,  it  is  the  importance  of  teaching  the  student 
broad,  general  principles,  and  the  value  of  the  civil  law  as- 
furnishing  the  principles  which  may  be  made  available  for 
this  purpose.  And  yet,  when  I  look  through  the  opinions 
of  the  judges  of  the  various  courts,  even  those  of  that  court 
which  stands  without  a  peer  in  the  whole  field  of  juris- 
prudence, the  Supreme  Court  of  the  United  States,  I  find 
that  less  and  less  importance  is  given  to  the  so-called  general 
principles  derived  from  various  sources,  especially  from  the 
civil  law,  and  the  maxims  of  equity,  and  the  glittering  gen- 
eralities in  which  writers  of  comparative  jurisprudence  are 
wont  to  clothe  their  dissertations,  and  more  and  more  atten- 
tion to  the  working  out  in   harmonious  detail  of  the  common 
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law  system  in  its  various  ramifications  into  the  diversified 
phases  of  human  activity. 

The  example  of  the  Supreme  Court  of  the  United  States 
has,  however,  been  cited  the  other  way,  by  reference  to  GofSn 
V8,  United  States,  156  U.  S.  432,  464,  as  a  case  where  the 
Court  has  availed  itself  of  civil  law  learning  and  the  methods 
of  comparative  jurisprudence.  The  question  involved  was  as 
to  the  proper  extent  of  the  presumption  of  innocence  in  a 
criminal  prosecution.  But  of  what  significance  is  it  that  as 
there  stated  an  early  commentator  on  the  civil  law  announced 
the  presumption  of  innocence  in  much  the  same  form  as  that 
in  which  it  is  now  stated  by  common  law  writers?  Does  that 
fact  show  the  origin  of  our  rule  ?  If  so,  how  does  it  happen 
that  in  civil  law  countries  the  presumption  receives  but  slight 
and  doubtful  practical  recognition  while  with  us  it  has  assumed 
the  importance  of  a  cardinal  principle  ? 

The  case  of  Meyer  V8.  Richards,  168  U.  S.  885,  furnishes 
another  illustration.  It  involves  the  question  as  to  liability 
of  the  seller  of  certain  State  bonds  which  were  invalid.  As 
the  sale  was  made  in  Louisiana  the  court  discusses  the  civil 
law  rule,  and  the  practical  familiarity  with  that  system  on  the 
part  of  Justice  White,  who  writes  the  opinion,  was  doubtless 
of  great  value  to  the  court,  but  when  he  points  out  the  differ- 
ence between  the  common  law  and  civil  law  doctrines  as  to 
implied  warranties  in  sales,  he  places  before  us  only  an  inter- 
esting and  instructive  contrast  and  a  curious  coincidence.  He 
does  not  pretend  to  be  throwing  any  new  light  on  the  common 
law  doctrine,  nor  explaining  its  reason. 

The  common  law  is  to  be  investigated  and  reasoned  about 
it  its  own  field,  by  its  own  processes,  and  nothing  but  confusion 
would  result  from  attempting  to  get  into  the  mind  of  the 
student  at  the  same  time  the  rules  and  the  reasoning  of  the 
two  systems.  No  better  proof  need  be  offered  than  to  point  to 
the  unfortunate  attempts  made  in  one  or  two  of  Judge  Story's 
books  to  illustrate  the  common  law  doctrines  by  those  of  the 
civil  law,   resulting  in   the  mere   recital   in  juxtaposition  of 
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rules,  whether  similar  or  dissimilar,  not  originally  related  to 
each  other,  and  of  little  significance  as  severed  from  their 
proper  connections  and  surroundings.  An  example  much 
older  may  be  found  in  Lord  Holt's  opinion  in  the  famous  case 
of  Coggs  V8.  Bernard  (2  Ld.  Raym.  909)  in  which  it  was 
attempted  to  formulate  civil  law  principles  into  a  common 
law  statement  of  the  rules  of  liability  in  bailments,  with  the 
unfortunate  result  that  English  and  American  writers  on  the 
subject  have  ever  since  been  explaining  the  meaning  of 
civil  law  terms  used  by  him  or  by  others  in  consequence  of 
his  introduction  of  civil  law  nomenclature,  such  as  commoda- 
tum,  depositum^  mandatum,  mutuum,  pignori  acceptum^  loca- 
tio-conductio,  with  its  subdivisions  of  locatio  operis  faciendi, 
locatio  operis  mercium  vehendarum,  etc.,  the  conclusion  being, 
however,  that  the  transactions  referred  to  are  in  some  cases 
not  bailments  at  all  by  the  common  law,  and  that  even  when 
found  to  be  bailments,  the  civil  law  rules  do  not  furnish  any 
definite  guide  to  the  common  law  principles  involved.  Lord 
Holt  concludes  his  opinion  with  an  apology  and  a  doubt.  ^*  I 
have  said  this  much  in  this  case,  because  it  is  of  great  conse- 
quence that  the  law  should  be  settled  in  this  point;  but  I 
don't  know  whether  I  may  have  settled  it,  or  may  not  rather 
have  unsettled  it."  The  same  doubt  might  properly  be  enter- 
tained by  any  writer  or  judge  who  attempts  to  transfer  princi- 
ples and  rules  from  the  one  system  to  the  other. 

Nothing  is  more  misleading  than  to  assume  that  because 
particular  doctrines  of  two  systems  are  similar,  one  must  have 
been  derived  from  the  other.  It  does  not  necessarily  follow 
from  the  fact  that  the  common  law  corporation  and  the  civil 
law  collegium  embody  the  same  conception  that  the  one  is  to 
best  understood  by  studying  the  other,  nor  is  there  any  defi- 
nite assurance  that  the  civil  law  notion  of  an  abstract  entity  is 
more  easily  grasped  than  the  common  law  notion  of  a  fictitious 
person. 

That  the  civil  law  may  properly  be  studied,  and  with  great 
advantage  as  a  part  of  a  liberal   education,  and  especially  in 
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connection  with  Roman  institutions  and  history,  cannot  be 
questioned ;  neither  need  it  be  doubted  that  it  has  in  the  past 
been  the  source  of  certain  very  definite  contributions  to  the 
common  law,  so  that  a  study  of  the  history  of  the  common 
law  involves  some  considerable  attention  to  it,  but  that  it 
remains  to-day  an  unexhausted  mine  of  general  principles 
which  may  still  be  evoked  to  assist  in  the  solution  of  the  ques- 
tions which  now  arise  to  give  us  diflBculty  I  very  much  doubt. 
It  might  very  wisely  be  the  subject  of  an  optional  course  for 
law  students,  but  as  a  required  course  it  will  probably  not  be 
practicable  in  a  majority  of  even  the  better  schools. 

As  to  there  being  somewhere  some  possible  system  of  gen- 
eral principles,  venerable  and  commanding,  to  which  we  may 
turn  back  as  furnishing  a  simple  and  satisfactory  solution  to 
the  intricate  questions  of  modern  law  which  are  daily  arising, 
and  that  this  system  will  relieve  us  from  the  drudgery  of  pur- 
suing the  law  into  its  intricate  details,  I  have  only  to  say  that 
to  attempt  to  go  back  in  the  search  for  any  such  system  is  to 
struggle  against  the  tide  of  civilization,  whose  whole  course  is 
toward  complexity  rather  than  simplicity,  and  that  we  are  as 
powerless  to  turn  that  tide  in  law  as  we  are  in  arts,  in  science 
and  in  fashions.  All  human  development  is  by  differentiation. 
We  render  a  poor  service  to  a  student  when  we  make  him 
believe  that  there  is  somewhere  such  general  system  of  abstract 
principles  by  which  he  may  satisfactorily  study  and  practice 
our  present  law ;  while  on  the  other  hand  we  confer  upon  him 
the  greatest  possible  benefit  when  we  teach  him  how  most 
easily,  most  satisfactorily  and  most  scientifically  to  deal  with 
the  rules  and  decisions  which  are  applied  by  the  courts  to  the 
settlement  of  controversies. 
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"  Special  demurrers,"  said  Lord  Hobart,  ''existed  in  ordef 
that  law  might  be  an  art."  These  words  of  praise  of  human 
skill  bring  back  to  memory  a  good  story  told  of  Baron  Parke, 
which  manifests  the  delight  that  that  famous  lawyer  had  in 
the  intricacies  of  special  pleading.  Paying  a  visit  to  one  of 
his  colleagues,  a  man  of  great  intellect  and  attainments,  and 
a  sound  lawyer,  who  was  at  the  time  very  ill,  Baron  Parke 
told  his  friend  that  he  had  brought  him  a  special  demurrer 
which  had  recently  been  submitted  to  the  bench,  which  was 
so  exquisitely  drawn  that  he  felt  it  must  cheer  up  the  sick 
man  to  read  it. 

If  not  deserving  of  Lord  Hobart's  panegyric,  nor  probably 
possessing  the  charm  attributed  to  them  by  Baron  Parke  as 
an  exquisite  recreation  to  one  indisposed,  yet  special  demurrers 
are  an  essential  part  of  the  established  system  of  special  plead- 
ing, which  go  to  compose  what  is  called  its  science,  and  of 
which  Mr.  Justice  Story  once  said,  ''  Special  pleading  contains 
the  quintessence  of  the  law,  and  no  man  ever  mastered  it  who 
was  not  by  that  means  made  a  profound  lawyer." 

The  cultivation  of  special  pleading  was  the  delight  of  judges 
and  lawyers  of  past  times,  who  followed  it  with  a  spirit  not 
unlike  that  which  actuated  the  school  men  of  the  same  period. 
And  one  Esperella,  a  man  of  letters,  wrote  in  his  day  that 
lawyers  have  as  complete  a  mythology  of  their  own  as  the  old 
poets,  and  every  trial   has  as  regular  machinery  as  the  Iliad ; 
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and  woe  befall  the  daring  hand  which  should  endeavor  to 
destroy  the  beautiful  form  of  our  legal  poetry. 

That  learned  Grerman  jurist,  Von  Ihering,  to  quote  from 
Sir  William  Markby's  Elements  of  Law,  has  pointed  out  that 
no  part  of  legal  procedure  has  been  spoken  of  with  greater 
contempt  by  mankind  at  large  than  the  rules  of  pleading. 
''  This  mischievous  mess,"  says  Mr.  James  Mill,  ^'  which  exists 
in  defiance  and  mockery  of  reason,  English  lawyers  inform  us 
is  a  strict,  precise  and  beautiful  exemplification  of  the  rules  of 
logic.  This  common  language  of  theirs  is  a  language  which 
clearly  demonstrates  the  state  of  their  minds.  All  they  see  in 
the  system  of  pleading  is  the  mode  of  performing  it.  What  they 
know  of  logic  is  little  more  than  the  name."  Notwithstanding 
these  reproachful  and  severe  words,  which  Mr.  Swinburne 
would  call  an  **  expression  of  excellent  arrogance,"  and  of 
which  a  critic  has  truly  said,  '*  To  such  ribaldry  as  this  there 
is  no  manner  of  reply  which  well-bred  persons  can  employ,  " 
special  pleading,  nevertheless,  does  belong  to  that  science 
which  distinguishes  true  from  false  reasoning,  with  whatever 
is  naturally  treated  in  connection  therewith,  and  which  we  call 
the  science  of  logic. 

As  a  contrast  to  the  offensive  language  of  Mr.  James  Mill, 
I  cite  the  judicious  words  of  Mr.  Justice  Wilson,  who,  in  his 
Lectures  on  Law,  in  referring  to  the  praise  and  ridicule  which 
had  been  written  in  reference  to  pleas  and  pleading,  says: 
'^  And  what  is  there  that  has  been  exempted  from  a  similar 
fate !  Religion  herself,  elegant  and  simple  as  she  is,  yet  when 
dressed  in  the  tawdry  or  tattered  robes  put  upon  her  by  the 
false  taste  of  her  injudicious  friends,  assumes  an  awkward  and 
ridiculous  appearance.  Law  has  experienced  the  same  treat- 
ment '  with  her  eldest  sister.  But  though  the  learning  with 
regard  to  pleas  and  pleading  has  been  abused,  it  may  certainly 
be  employed  for  the  most  excellent  purposes." 

The  time  at  my  disposal  will  not  permit  of  my  dwelling  at 
length  upon  the  past  periods  of  the  evolution  of  pleading,  nor 
permit   of  my  undertaking,  save   briefly,  to  draw  the   line 
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between  mere  antiquarianism  and  the  legal  history  of  that 
system  of  law  which  hath  well  been  called  the  ^'  heart  strings 
of  the  Common  Law/* 

For  the  purpose  of  comparative  jurisprudence,  the  systems 
of  legal  procedure  which  possess  the  greatest  interest  for  us 
are  the  ancient  Roman  and  the  English.  The  ancient  Roman, 
so  far  as  it  can  be  traced,  excites  attention  and  curiosity  on 
two  grounds,  historically,  inasmuch  as  the  system  of  which  it 
formed  a  part  has  contributed  in  a  large  measure  to  the  shap- 
ing of  all  modern  legal  institutions ;  and,  intrinsically,  inas- 
much as  that  system  was  founded  on  the  widest  experience, 
and  shaped  by  the  best  intellect  that  the  world  has  known. 

How  far,  if  at  all,  the  Roman  Law  had  any  part  in  the  for- 
mation of  English  special  pleading,  is  somewhat  doubtful,  and 
necessarily  speculative.  The  recent  work  of  Sir  Frederick 
Pollock  and  Dr.  Maitland — The  History  of  English  Law — 
points  out  the  conclusion  that  the  ^'  formulary  system  is  the 
most  distinctively  English  trait  of  our  mediaeval  law  ";  but 
they  add,  however,  '*  We  call  it  distinctively  English ;  but  in 
a  certain  sense  it  is  very  Roman.''  For  my  part,  I  have  a 
predilection  for  the  views  of  those  jurists  who  maintain  that 
the  analogy  between  the  principles  of  pleading  in  the  Roman 
Law  and  those  of  English  Common-Law  pleading,  in  its  earli- 
est stages,  is  so  notable  as  to  predispose  not  only  legal  thought, 
but  to  justify  the  fair  inference  that  the  Roman  influence 
extended  to  formulating  this  system  of  pleading.  This  view 
is  strengthened  *'  in  the  improvement  of  purely  logical  con- 
ceptions through  the  comparison  of  the  methods,  terminology, 
and  arrangement  of  the  corpus  juris,  with  the  traditional  prin- 
ciples of  English  Law." 

Although  I  believe  that  the  Roman  Law  exerted  a  potent 
influence  upon  the  legal  institutions  of  England,  I  am  not 
only  mindful  of  Blackstone's  injunction — that  we  must  not 
carry  our  veneration  for  the  Roman  Law  so  far  as  to  sacrifice 
our  Alfred  and  Edward  to  the  manes  of  Theodosius  and  Jus- 
tinian ;  but  I  am  also  willing,  although  the  subject  is  worthy 
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of  discussion,  to  draw  the  line  of  cleavage  at — "  through  the 
Roman  Law,  but  beyond  it,"  and  for  the  sake  of  argument  to 
concede  that  the  formulary  system  of  pleading,  to  use  the 
words  of  Montesquieu  in  reference  to  the  English  Constitu- 
tion, '*  has  been  found  in  the  forests  of  Germany." 

There  is,  however,  no  waver  of  opinion  that  special  pleading 
may  be  considered  the  peculiar  branch  of  English  Law ;  in 
the  earliest  stages  of  which  may  be  traced  the  leading  princi- 
ples which  gave  character  and  individuality  to  this  branch  of 
procedure.  Even  Bentham,  the  most  unrelenting  critic  and 
iconoclast  that  the  English  Law  has  ever  encountered,  has 
admitted  that  it  is  to  special  pleading  that  we  are  indebted  for 
the  great  school  of  analogical  jurists. 

A  knowledge  of  legal  history,  both  in  its  rude  and  finished 
state,  is  always  of  great  value  to  the  student,  and  this  is  espec- 
ially true  of  pleading  from  the  earliest  times  to  the  reign  of 
Henry  VI ;  inasmuch  as  the  student  will,  with  the  familiarity 
gained  by  this  specific  knowledge,  have  learned  how  the  exist- 
ing state  of  procedure  was  developed,  as  well  as  comprehend 
the  origin  and  evolution  of  the  courts.  However  instructive 
and  interesting  the  historical  study  of  the  episodal  matter  of 
pleading  may  be,  yet,  for  the  comprehension  of  its  essential 
principles,  as  the  system  of  procedure  of  the  lawyer,  the 
student  must  follow  his  studies  with  especial  reference  to 
the  principles  to  be  gathered  from  the  cases  decided  during 
the  reigns  of  Henry  VI,  Edward  IV,  and  subsequent  periods 
up  to  and  including  the  cases  decided  in  accordance  with  the 
Hilary  Rules.  It  is  important  to  mention  at  this  time  that 
only  an  incomplete  knowledge  of  the  logical  and  scientific 
principles  of  pleading  are  acquired  if  the  attention  of  the 
student  is  confined  to  the  state  of  the  law  before  the  Hilary 
Rules ;  for  the  especial  reason  that,  in  considering  the  general 
issues  and  their  scope,  and  the  methodizing  of  counts  and 
pleas,  the  condition  of  the  system  of  pleading,  in  conformity 
with,  as  well  as  before,  the  Hilary  Rules,  must  be  dwelt  upon. 
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The*  history  of  the  past  is  not  without  its  uses  in  elucidat- 
ing the  recognized  and  definite  meaning  of  the  words  and 
phrases  which  are  of  common  and  technical  use  in  the  law  at 
present,  and  believing  that  the  statement  made  by  Professor 
Holland,  in  his  work  on  Jurisprudence,  that  "  The  term 
'  Procedure  *  was,  until  the  passing  of  the  Common-Law  Pro- 
cedure Acts,  unfamiliar  in  English  Law,*'  was  too  broad — I 
have  recently  looked  anew  into  the  derivation  of  Procedure,  as 
well  as  re-examined  the  writings  of  several  legal  writers — for 
the  purpose  of  ascertaining  its  standing  in  legal  history.  A» 
a  result  of  my  researches,  I  find  that  the  term  Procedure  occu- 
pies a  conspicuous  place  both  in  ancient  and  modern  legal 
systems ;  and  I  submit  that  it  is  one  of  those  words,  whether 
of  Latin  or  of  Norman  origin,  that  was  introduced  into  and 
used  in  English  Law  as  early  as,  and  contemporaneously  with 
the  ancient  forms  of  action.  Therefore,  I  have  used  the  term 
Procedure,  which  comprehends  something  more  than  the  idea 
of  "  Practice  "  in  a  nineteenth  century  dress,  as  a  part  of  the 
title  of  this  paper ;  inasmuch  as,  for  historical  reasons,  the 
terms  Procedure  and  Common-Law  Pleading  seem  intimately 
joined  and  linked  together. 

My  researches  further  disclose  that  many  German  writers 
have  well-founded  reasons  for  speaking  of  "  Procedure "  as 
'^  formal  law,"  a  mooted  question,  inasmuch  as — one  illustration 
will  be  enough — "  In  England,  in  the  middle  of  the  twelfth 
century,  the  old  and  traditional  formalism  is  in  part  supple- 
mented and  in  part  enforced  by  a  new,  written  and  authoritative 
formalism,  which  was  the  forerunner  of  the  far  more  general 
rules  of  Procedure  now-a-days,  and  which  then,  as  now,  was 
tempered  by  the  wide  discretionary  powers  of  the  judges." 

Brown's  Law  Dictionary  defines  Procedure  in  these  words : 

"  The  body  of  rules,  whether  of  practice  or  of  pleading,, 
whereby  rights  are  effectuated  through  the  successful  applica- 
tion of  proper  remedies.  Opposed  to  the  sum  of  the  legal 
principles  which  constitute  the  substance  of  the  law,  and  als<> 
distinguished  from  the  law  of  evidence." 
32 
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This  definition,  it  seems  to  me,  marks  the  true  limits  of 
Procedure,  and  in  this  paper  I  shall  only  consider  the  neces- 
sity and  importance  of  the  study  of  that  distinctively  English 
trait  of  procedure,  generally  designated  in  this  country  as 
Common-Law  Pleading. 

I  now  turn  to  the  real  subject  of  my  paper — "  The  Neces- 
sity and  Importance  of  the  Study  of  Common-Law  Procedure 
in  Legal  Education.'* 

As  Mr.  Phillips  truly  says  in  his  recent  work  on  Code 
Pleading,  "  The  law  of  pleading  stands,  therefore,  at  the  very 
threshold  of  Legal  Procedure ;  it  is  so  interwoven,  both  in 
theory  and  in  practice,  with  every  other  title  of  the  law,  as  to 
be  at  once  a  most  important  and  a  most  instructive  topic  of 
juridical  science."  Moreover,  in  the  language  of  the  maxim, 
pleadings  are  always  evidences  of  the  law,  and  the  law  of 
evidence  is  especially  closely  connected  with  the  law  of  plead- 
ing. This  bond  of  union  between  Pleading  and  Evidence  is 
strikingly  illustrated  in  the  language  of  Professor  Tyler,  in 
his  introduction  to  his  edition  of  Stephen  on  Pleading,  when 
he  says : 

*'  Nothing  is  more  important,  in  the  administration  of  jus- 
tice, than  a  distinct  theory  and  law  of  evidence.  Without  it 
there  can  be  no  certainty  in  administrative  justice.  For  it 
matters  not  how  clearly  a  system  of  jurisprudence  may  define 
obligations  and  rights,  if  in  judicial  investigations  improper 
evidence  is  admitted,  and  proper  evidence  is  rejected,  there 
can  be  no  security.  The  system  of  Common-Law  Pleading 
is  framed  with  reference  to  this  point,  making  issues  of  fact 
simple,  so  that  the  relevancy  of  evidence  can  be  easily  per- 
ceived. *  ♦  *  By  it  every  step,  from  the  original  writ  to 
the  judgment,  is  kept  in  specific,  undeviating  forms.  There 
can  be  no  dispute  about  the  specific  import  of  every  step  in 
the  procedure.  And  when  the  decision  is  made,  no  matter 
how  loosely  the  opinion  of  the  court  may  be  expressed,  the 
pleadings  in  the  case  give  definiteness  to  the  point  or  points 
decided,  and  preserve  them  forever  as  a  precedent  for  future 
judges  to  follow." 
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Notwithstanding  its  niceties  and  verbosity,  common  law 
pleading  in  its  finished  form  is  a  marvel  of  inventive  genius, 
and  its  "  value  is  not  limited  wholly  to  any  system  of  Pro- 
cedure; and,  although  one  and  another  set  of  legal  reformers 
may  seek  to  dispense  with  it^  *  *  *  yet  the  fact  remains 
that  the  newer  systems  simply  proceed  upon  the  old  princi- 
ples in  substance,  and  the  change  is  more  one  in  name  than 
in  fact." 

"These  instrumentalities,"  said  Sir  Henry  Maine,  in  his 
work  on  Ancient  Law,  "  by  which  law  is  brought  into  harmony 
with  society,  seem  to  me  to  be  three  in  number — legal  fictions, 
equity  and  legislation."  And,  although  common-law  pleading 
has  been  designated  as  a  "mixture  of  fiction  and  rigmarole," 
fictions  should  be  studied,  though  some  are  useful  and  some 
pernicious ;  for  they  have  played  an  important  part  in  the 
early  development  of  English  Law. 

"  Common-law  procedure  grew  up,"  to  again  quote  from 
Mr.  Phillips*  work  on  Code'  Pleading,  "  in  an  age  of  formal- 
ities and  ceremonies.  In  the  course  of  its  development,  and 
in  the  processes  of  adapting  its  remedies  to  the  new  needs  of 
a  progressive  people,  numerous  fictions  and  artificial  ceremonies 
were  resorted  to,  under  sanction  of  the  maxim,  that  in  fictione 
jurU^  semper  subnstit  cequitas.  The  nature  and  operation  of 
these  fictions  may  be  illustrated  by  the  fiction  of  a  loss  and 
a  finding,  in  the  action  of  trover ;  the  fiction  of  a  promise, 
in  the  common  counts ;  the  fiction  of  a  lease  and  an  ouster, 
in  ejectment;  and  the  fiction  of  arrest  and  custody  of  the 
defendant,  whereby  the  King's  Bench  greatly  extended  its 
jurisdiction.  Fictions  in  pleading  were  devised  to  promote  the 
ends  of  justice.  They  were  contrived  to  meet  new  demands 
by  evading  arbitrary  forms  while  apparently  observing  them. 
They  were  intended  to  advance  the  law  as  a  remedial  agency, 
and  bring  it  into  harmony  with  the  needs  of  society,  without 
offending  that  conservative  disrelish  for  change  which  then 
prevailed.  On  one  hand  they  deferred  to  an  habitual  rever- 
ence for  old  formalities,  and  on  the  other  hand  they  promoted 
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the  rival  tendency  to  modify  and  improve.  Legal  fiction  was 
a  rude  device,  but  it  was  a  valuable  expedient  for  overcoming 
the  rigidity  of  arbitrary  rules  and  forms.*' 

With  reference  to  "fictions,"  I  cannot  at  this  time  resist 
the  temptation  of  quoting  from  that  satirical  poet,  John 
Anstey,  as  an  instance  of  the  antipathy  of  the  public  in  his 
day  to  pleading  in  particular,  and  to  lawyers  in  general,  which, 
to  a  certain  extent,  is  reflected  by  a  portion  of  society  even  in 
our  day : 

''  Of  l^al  fictions,  quirks  and  glosses, 
Attorneys'  gains  and  clients'  losses, 
Of  suits  created,  lost  and  won, 
How  to  undo,  and  be  undone, 
Whether  by  common  law  or  civil, 
A  man  goes  sooner  to  the  devil." 

To  understand  intelligently  the  system  of  procedure  as 
adopted  in  any  State  or  Country  where  the  English  and  Amer- 
can  system  of  law  prevails,  the  student  should  be  instructed 
in,  as  well  as  study  separately,  Pleading  at  Common  Law, 
Jurisdiction,  and  Procedure  in  Equity. 

In  beginning  the  study  of  common-law  pleading,  most  stu- 
dents are  apt  to  receive  the  impression  that  it  is  infinite  and 
hard  to  grasp;  and  oftentimes,  not  recognizing  its  future 
advantages,  or  its  importance  as  a  means  of  intellectual  dis- 
cipline, they  subject  it  to  derisive  criticism  as  a  confused  mass 
that  belongs  to  a  vanished  past,  and  which  possesses  no  real 
utility  at  the  present  day.  The  principles  of  common-law 
pleading,  I  admit,  are  far  from  perfect,  but  I  submit  that  the 
substance  of  them  ought  to  be  tenaciously  adhered  to  and 
carefully  taught  by  teachers  in  Law  Schools,  and  studied  by 
students  in  offices ;  for  the  spirit  of  the  system  has  always  been 
conceded  to  be  a  '^  complete  separation  of  law  and  fact,  not  only 
in  the  pleading,  but  in  the  trial."  Moreover,  a  knowledge  of 
the  substance  of  these  principles  is  a  prerequisite  in  legal  edu- 
cation and  is  indispensable  so  long  as  the  common-law  jury  is 
retained  in  the  trial  of  civil  cases. 
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Amazing  changes  have  taken  place  in  legal  education  in 
this  country  within  the  last  few  years,  and  it  is  now  fully 
recognized  that  the  modern  training  in  the  theoretic  study  of 
the  law,  as  a  preparation  for  legal  practice  and  requisite  pro- 
fessional success,  is  one  of  rigid  intellectual  discipline,  develop- 
ing no  special  faculty  so  much  as  all  the  reasoning  powers. 
Therefore,  it  follows  that  the  theoretic  study  of  common-law 
pleading  has  at  least  two  distinct  values — value  as  knowledge, 
and  value  as  discipline.  The  common  intellectual  defect  of 
the  student,  at  the  commencement  of  his  legal  education,  is 
deficiency  of  judgment ;  and  the  great  superiority  of  common- 
law  pleading  as  a  means  ot  discipline  is  that  it  develops 
judgment.  Its  value  as  knowledge  is  that  it  familiarizes  the 
student  with  hard-and-fast  distinctions,  as  well  as  trains  him 
to  understand  clearly  how  the  pleadings  depend  upon  each 
other,  thereby  increasing  his  power  to  form  and  draw  infer- 
ences respecting  the  component  parts  and  the  essential  elements 
of  causes  of  action.  The  utility  of  the  study  of  common-law 
pleading  in  legal  education  is  particularly  noticeable  in  that  it 
cultivates  in  the  student  an  analytic  method  of  thought,  and 
also  engages  his  earnest  attention  like  that  of  the  readers  of 
Fortescue's  Inns  of-  Chancery,  in  *•  tracing  out  the  originals, 
as  it  were,  the  elements  of  law."  That  common-law  pleading 
is  a  problematic  as  well  as  a  theoretic  study,  is  obvious  from  a 
perusal  and  an  examination  of  decided  cases  upon  pleading,  as 
most  of  these  cases  are  susceptible  of  two  kinds  of  analyses, 
theoretical  and  problematical,  which  is  equivalent  to,  and 
expressed  in  the  words  inductive  reasoning.  Hence,  such  a 
method  of  reasoning,  it  must  be  allowed,  has  its  advantages 
in  the  study  of  common-law  pleading.  And  whether  the 
student  at  first  adopts  this  method  of  reasoning  in  reading 
over  a  case  upon  pleading,  or  affirms  or  dissents  from  the 
inferences  drawn  from  the  case,  an  order  of  arrangement  of 
his  own  views  is  thereby  developed — that  is,  the  student  thinks 
for  himself.  This  orderly  development  shows  the  student 
the  premises  of  law  and  fact,  as  well  as  indicates  to  him  the 
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points  of  importance  from  which  proceed  the  proper  concep- 
tions of  the  case ;  and  if  different  cases  are  compared,  they 
present  to  his  mind  the  various  possible  opinions  on  such  and 
such  points,  as  well  as  indicate  the  considerations  most  import- 
ant to  a  final  decision  of  the  principles  involved,  and  the 
ground  upon  which  the  decision  rests.  By  this  method  of 
reasoning  and  proof,  the  technical  terms  and  subtle  distinc- 
tions of  common-law  pleading  cease  to  be  repulsive,  and 
become  attractive  to  the  student.  "  Who  would  learn,"  said 
Aristotle,  **  must  first  believe,**  and  when  a  student  is  able  to 
discover  and  test  the  reasons  upon  which  common-law  pleading 
is  based,  it  gives  him  heart  for  the  subject,  practical  results 
follow,  and  logic  becomes  blended  with  experience. 

Men  did  not  wait  until  the  publication  of  Ohitty  and  Stephen 
to  reason ;  and  as  the  study  of  common-law  pleading  develops 
the  powers — that  is,  the  powers  to  observe  and  reason — the 
mind  of  the  student  must  not  be  stored  with  a  chaotic  mass  of 
cut-and-dried  facts.  This  is  the  bane  of  the  memory  system  ; 
and,  as  Montaigne  long  ago  said,  '^  To  know  by  heart  is  not  to 
know.'*  The  most  important  feature  in  the  study  of  common- 
law  pleading,  it  is  submitted,  is  found  in  the  advantages  to  be 
derived  from  the  study  of  its  principles  in  the  concrete  rather 
than  in  the  abstract.  And  it  is  apparent  that  by  this  means 
the  student  will  not  only  understand  more  distinctly  the  scope 
and  powers  of  its  rules,  but  he  will  also  make  a  general  acquisi- 
tion to  his  fund  of  legal  knowledge,  as  well  as  be  able  to 
distinguish  the  result  from  the  processes  from  which  they 
are  gained. 

It  is  agreed  by  distinguished  jurists  and  noted  legal  writers, 
and  I  but  resound  their  sentiments,  that  as  common-law  plead- 
ing is  a  model  of  logical  exactness,  if  properly  taught,  it 
cultivates  logical  expression  and  adds  soonest  of  any  study  to 
the  legal  vocabulary  and  to  the  use  of  legal  language ;  and, 
moreover,  its  importance  in  legal  education  is  not  a  matter  of 
taste,  but  of  business,  inasmuch  as  the  student  learns  what  the 
law  is  on  all  the  various  remedies,  and  in  all  the  multifarious 
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combinations  of  fact  that  are  likely  to  be  presented  in  the 
unnumbered  affairs  of  life  and  business. 

A  writer,  in  an  article  published  in  the  American  Law 
Review  a  number  of  years  ago,  entitled  ^'  Reform  in  Legal 
Education,'*  in  commenting  on  the  case  system,  has  well  said  : 
"  It  teaches  how  principles  were  formed,  and  how  the  law  was 
developed  ;  it  rouses  in  the  student's  mind  the  spirit  of  oppo- 
sition, the  great  secret  of  independent  thinking,  when  he  is 
called  upon  to  defend  his  own  theory,  and  it  awakens  and 
sharpens  the  critical  faculties.  If  these  objects  are  effected, 
the  greatest  difficulty  is  surmounted ;  and,  in  proportion  to  his 
abilities,  the  student  will  become  a  good  lawyer/'  These 
words,  excellently  emphasized,  can  be  applied  to,  and  are 
equally  true  of,  the  necessity  and  importance  of  common-law 
pleading  in  legal  training. 

As  I  said  in  the  early  part  of  this  paper,  the  value  of  common- 
law  pleading  is  not  limited  to  any  special  system  of  procedure, 
and  the  newer  systems  simply  proceed  upon  the  old  principles  in 
substance.  That  this  is  true  of  the  "  Reform  Procedure,"  the 
following,  which  I  give  in  Judge  Cooley's  own  words,  taken  from 
his  preface  to  his  edition  of  Blackstone's  Commentaries,  sets 
forth  with  judicial  fairness,  as  well  as  gives  fitting  expression 
to  the  advantages  to  be  gained  from  the  study  of  common-law 
pleading : 

"  Nor  are  the  works  of  common-law  pleading  superseded  by 
the  new  codes  which  have  been  introduced  in  so  many  of  the 
States.  A  careful  study  of  these  works  is  the  very  best 
preparation  for  the  pleader,  as  well  where  a  code  is  in  force  as 
where  the  old  common-law  forms  are  still  adhered  to.  Any 
expectation  which  may  have  existed,  that  the  code  was  to 
banish  technicality  and  substitute  such  simplicity  that  any 
man  of  common  understanding  was  to  be  competent,  without 
legal  training,  to  present  his  case  in  due  form  of  law,  has  not 
been  realized.  After  a  trial  of  the  code  system  for  many 
years,  its  friends  must  confess  that  there  is  something  more 
than  form  in  the  old  system  of  pleading,  and  that  the  lawyer 
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who  has  learned  to  state  his  case  in  logical  manner,  after  the 
rules  laid  down  by  Stephen  and  Gould,  is  better  prepared  to 
draw  a  pleading  under  the  code  which  will  stand  the  test  on 
demurrer  than  the  man  who,  without  that  training,  undertakes 
to  tell  his  story  to  the  court  as  he  might  tell  it  to  a  neighbor, 
but  who,  never  having  accustomed  himself  to  a  strict  and 
logical  presentation  of  the  precise  facts  which  constitute  the 
legal  cause  of  action  or  the  legal  defense,  is  in  danger  of  stating 
so  much  or  so  little,  or  of  presenting  the  facts  so  inaccurately, 
as  to  leave  his  rights  in  doubt  on  his  own  showing.  Let  the 
common-law  rules  be  mastered,  and  the  work  under  the  code 
will  prove  easy  and  simple,  and  it  will  speedily  be  seen  that 
no  time  has  been  lost  or  labor  wasted  in  coming  to  the  new 
practice  by  the  old  road." 

The  student  who  has  mastered  the  rules  of  common-law 
pleading,  and  also  learned  thoroughly  that  part  of  the  law 
which  creates,  defines,  and  regulates  rights,  will,  with  this 
liberal  education,  be  better  able  to  defend  the  old  system  of 
pleading,  as  well  as  to  better  grasp  the  new.  And,  whether 
as  a  lawyer  or  teacher,  he  will,  with  his  knowledge  of  the  law 
as  a  science,  be  better  qualified,  with  the  aid  of  others,  to  bring 
about  '^scientific  codification,  which  is  not  in  sight,"  and  to 
point  out  the  existing  imperfections  of  our  written  law  ;  as  well 
as  to  influence  and  reconcile,  by  advice  or  argument,  certain 
reformers  a?  to  the  impossibility  of  the  fusion  of  law  and  equity, 
which  at  the  present  time  seems  as  impracticable  as  the  fusion 
of  oil  and  water;  inasmuch  as  ''the  recorded  results  of  expe- 
rience are  that  the  alternative  appearance  of  law  and  equity  as 
the  mutual  checks  and  corrections  of  one  another  are  lasting 
and  not  transitory  phenomena." 

That  common-law  pleading,  from  beginning  to  end,  is  a 
system — a  science — which  should  be  an  instructive  and  inter- 
esting part  of  a  liberal  legal  edut^ation,  I  am  led  to  believe 
none  of  my  hearers  will  gainsay.  And  it  is  obvious  that 
enough  has  been  said  in  this  paper  to  sustain  my  views  as  to 
the  necessity  and  importance  of  the  study  of  common-law  pro- 
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cedure  in  legal  education.  How  far  I  have  succeeded  in 
according  with  your  views,  it  does  not  rest  with  me  to  know, 
but  I  venture  to  trust  that  a  branch  of  a  science,  **  distin- 
guished from  the  science  of  ethics,  to  which  it  may  be  co-ordi- 
nated, as  well  as  the  science  of  politics,  to  which  it  is  subordi- 
nated," has  enlisted  your  interest  and  approval.  Let  some 
words  of  his  Grace,  the  Duke  of  Argyll,  in  speaking  of  another 
science,  express  in  part,  in  conclusion,  the  province  and  limits 
of  a  science  which  includes  within  its  limits  old  rules  and  new 
rules  of  procedure,  whose  impress  has  long  been,  is  now,  and 
ever  will  be,  stamped  on  the  every  day  affairs  of  human  con- 
duct, when  he  says : 

^*  But  always  in  our  science,  the  grand  conclusion  is  in  sight 
— a  conclusion  reached  by  the  purest  and  strictest  logical  pro- 
cesses— that  the  real  welfare  of  everybody  is  bound  up  with 
the  real  welfare  of  everybody  else — if  only  we  estimate  aright 
wherein  that  real  welfare  consists,  what  are  its  necessary 
limits,  and  the  means  whereby  alone  it  can  be  attained.'' 
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At  a  meeting  of  this  section  of  the  American  Bar  Associa- 
tion held  in  1894,  Mr.  Frank  C.  Smith  called  the  attention  of 
the  members  to  a  somewhat  remarkable  condition  of  affairs 
with  reference  to  the  questions  decided  by  the  Appellate  Courts 
of  the  Country.  By  examining  the  cases  decided  in  the  United 
States  and  Canada,  as  reported  in  the  General  Digest  for  1893, 
he  found  that  "  nearly  49  per  cent,  were  upon  points  of  pro- 
cedure or  other  matters  not  involving  the  merits  of  the  contro- 
versies." As  he  stated,  *' Nearly  one-half  of  the  questions 
carried  to  and  decided  by  the  Courts  of  Appellate  juris- 
diction in  this  country  were  questions  arising  out  of  disputes 
as  to  the  proper  method  of  bringing  before  the  Courts  the 
merits  involved  in  the  original  differences."  lie  found  also 
that,  in  the  United  States  at  least,  the  code  jurisdictions,  which 
have  adopted  what  has  been  called  "  the  reformed  procedure," 
show  an  average  of  48|^  per  cent,  of  practice  points ;  while  the 
common  law  States,  including  the  Federal  tribunals,  show  an 
average  of  only  43 J  per  cent."  I  do  not  cite  these  figures  to 
draw  any  inference  as  to  the  merits  of  the  controversy  between 
the  advocates  of  the  common  law  procedure  and  those  of  the 
code  system.  My  only  comment  is  that  the  noble  army  of 
martyrs,  our  clients,  might  well  say,  "  A  plague  on  both  your 
houses."  As  a  profession,  we  stfind  condemned  by  these 
figures.  They  mean  that  in  half  the  cases  the  lawyers  of  the 
country  try,  they  do  not  know  how  to  bring  before  the  court 
the  merit.s  of  the  causes.     They  mean  also  that  in  the  actual 
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administration  of  justice  in  America  to-day,  a  knowledge  of 
procedure  is  worth  as  much  to  the  practitioner  as  his  knowl- 
edge of  all  the  rest  of  the  law  put  together. 

It  is  indeed  fair  to  say  that  litigated  cases  are  by  no  means 
all  the  work  of  the  profession,  or  even  the  most  important  part 
of  it.  They  represent  rather  the  failures  of  lawyers  to  bring 
to  a  peaceful  end  the  differences  of  men  without  a  resort  to 
methods  of  which  the  best  we  can  say  is  that  they  are  a  vast 
improvement  upon  self-help  by  force  and  arms.  What  we 
call  office  practice  represents  the  great  body  of  the  work  of  the 
profession ;  in  fact,  their  prophylactic  services  toward  society. 
Of  the  dealings  in  which  a  lawyer  figures  there  are  ninety  and 
nine  just  transactions  which  need  no  repentance,  as  compared 
with  the  one  that  gets  into  court.  Now  as  to  the  proportion  of 
blunders  in  the  lawyer's  office  work,  which  come  from  sheer 
lack  of  technical  skill,  it  is  impossible  to  obtain  statistics. 
The  lawyer's  failures  of  this  kind  are  usually,  like  those  of  the 
physician,  mercifully  removed  from  the  public  gaze.  But 
I  suppose  every  legal  practitioner  of  considerable  experience 
has  his  little  private  cemetery  of  technical  errors.  It  is  not 
unreasonable  to  believe,  that  the  professional  blunders  out  of 
court  due  to  lack  of  skill  in  the  use  of  the  substantive  rules  of 
law,  are  almost  as  many  as  those  which  proceed  from  ignorance 
of  those  rules  themselves. 

The  fact  is  that  the  lawyer  of  to-day  is  compelled  to  "  pick 
up"  almost  all  his  technical  knowledge  in  the  hard  school  of 
experience.  From  sheer  contact  with  business,  and  the  absolute 
necessity  of  doing  something,  right  or  wrong,  the  young 
recruit  from  the  Law  School  at  last  is  changed  into  the 
scarred  veteran  of  the  Bar.  But  the  process  is  painful  for  him 
and  at  least  as  much  so  for  his  clients.  Is  there  no  better  way  ? 
Cannot  something  be  done  for  him  in  the  way  of  pointing  out 
pit-falls  and  sharpening  swords  before  the  battle  begins  ?  The 
charge  is  made  against  the  Law  Schools  that  they  send  their 
graduates  into  practice  with  little  or  no  technical  skill.  We  are 
apt  to  forget  that  wliile  law  is  a  science,  practising  law  is  an 
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art,  and  we  might  as  well  expect  to  make  a  man  a  civil  engi- 
neer in  a  closet,  as  to  make  him  a  lawyer  by  only  having  him 
read  books.  Not  in  the  least  would  I  depreciate  the  study,  the 
exhaustive  study,  of  the  history  and  doctrines  of  the  law,  but 
I  plead  for  some  instruction  in  the  application  of  law,  before 
the  young  graduate  is  to  begin  his  professional  work. 

A  number  of  answers  occur  at  once  on  behalf  of  the  exist- 
ing order  of  law  school  teaching.  First  of  all,  it  may  be  said, 
there  is  not  time  enough.  We  are  now  in  the  midst  of  a 
transition  from  two  years  to  three  years  in  the  length  of  the 
average  law  school  course.  It  is  not  inconceivable  that  we 
may  some  day  attain  to  the  standard  which  our  best  medical 
schools  have  already  reached  of  requiring  four  years  study  for 
a  degree.  On  the  continent  of  Europe  six  or  seven  years  is 
not  considered  too  long  a  preparation  for  a  lawyer.  But  as 
things  now  are  we  find  ourselves  in  a  situation  where  the  student 
has  already  an  almost  impossible  task  before  him ;  to  familiar- 
ize himself  with  the  theory  of  the  law  in  the  limited  period  of, 
let  us  say,  two  years.  We  must  admit  that  the  student's  time 
is  very  valuable.  I  am  sure  nobody  but  a  student  would  dis- 
pute this.  It  is  a  matter  of  common  observation  that  after  a 
lawyer  gets  into  practice  as  a  rule  he  ceases  to  study  law  sys- 
tematically, and  simply  works  on  his  cases.  Henceforth  he  is 
doomed  to  acquire  his  legal  knowledge  by  shreds  and  patches. 
If  he  has  not  had  a  general  view  of  the  law  before  he  enters 
upon  his  professional  work  it  is  very  extraordinary  if  he  ever 
obtains  it  at  all. 

The  introduction  of  the  study  of  cases  into  law  school  work, 
either  as  the  basis  of  an  inductive  method  of  teaching,  or  as 
illustrative  of  principles  learned  from  text-books  or  lectures, 
has  added  greatly  to  the  exactions  made  upon  the  student's 
time  in  each  particular  study.  The  prospect  now  is  that  this 
use  of  cases  will  increase  rather  than  diminish — certainly  no 
instructor  who  has  taught  by  the  use  of  cases  will  ever  willingly 
give  them  up.  Each  succeeding  year  adds  to  the  amount  that 
should  be  taught  in  each  subject,  and  even  to  the  subjects 
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which  it  is  necessary  to  teach,  in  order  to  equip  the  law  gradu- 
ate fairly  in  the  theory  of  his  profession.  But  is  there  really 
anything  he  will  learn  so  valuable  as  how  to  use  what  he  knows  ? 
Will  it  not  be  better  for  him,  and  very  much  better  for  those 
who  employ  him,  if  he  has  already  when  he  leaves  the  law 
school  some  facility  in  the  application  of  law  to  actual  affairs  ? 
If  it  is  possible  to  give  this  facility  in  a  Law  School,  there  is, 
I  submit,  only  one  course  to  pursue ;  let  us  lengthen  the  course 
of  study,  let  us  leave  off  something  else,  let  us  do  anything 
and  everything  that  can  be  done,  to  make  our  law  graduate  a 
lawyer,  cost  what  it  may.  If  we  have  not  time  to  educate  men 
thoroughly — if  we  are  compelled  to  teach  superficially  and 
inadequately — let  us  be  honest  enough  to  take  whatever  time  is 
necessary,  instead  of  perpetuating  a  wretched  excuse  for 
wretched  work. 

A  second  answer  which  may  be  made  to  the  demand  for 
teaching  practice  in  law  schools  is  that  the  student  learns  it 
afterwards  in  a  law  oflSce,  or  from  actual  business  of  his  own. 
Unquestionably,  this  is  the  way  the  lawyer  has  to  learn  prac- 
tice to-day,  but  it  is  a  very  wasteful  method.  If  the  law  grad- 
uate sets  up  for  himself  at  once,  he  usually  has  to  wait  a  great 
while  for  the  instruction  by  experience,  and  then  it  comes  high. 
I  remember  an  accomplished  New  York  lawyer's  telling  me  of 
a  very  simple  point  of  practice  he  had  not  happened  to  know 
during  his  novitiate.  "  It  cost  my  client  five  thousand  dollars  " 
said  he  "  for  me  to  learn  that."  Whatever  may  be  true  of  law 
offices  in  the  country  or  smaller  towns,  or  whatever  may  have 
been  true  years  ago,  I  unhesitatingly  deny  that  a  city  law  office 
to-day,  is  a  good  school  in  which  to  learn  practice.  Except  in 
the  smallest  offices,  the  work  is  specialized  by  division  of  labor 
to  an  extent  which  prevents  the  young  law  clerk  from  acquir- 
ing any  general  familiarity  with  practice.  The  members  of  the 
firm  have  no  time  to  instruct  or  correct  him.  If  he  makes  a 
blunder,  he  hears  from  it  afterwards,  but  in  a  way  that  is  more 
apt  to  harden  his  heart  than  improve  his  mind.  The  chief 
advantage  to  a  student  of  being  in  a  law  office  is  the  privilege 
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of  asking  questions  about  practice.  Every  young  graduate 
enquires  "  Is  it  best  for  me  to  enter  a  law  office,  or  to  set  up 
for  myself?"  Even  from  the  point  of  view  of  learning  practice, 
many  a  lawyer  would  be  inclined  to  give  the  favorite  advice  of 
grand  old  John  B.  Minor :  "  Open  an  office  for  yourself."  In 
the  main,  it  is  true,  that  whether  a  young  lawyer  goes  into  an 
office  or  not,  all  he  learns  about  practice  will  be  from  his  own 
experience,  teaching  he  will  find  nowhere. 

A  still  more  important  consideration  against  undertaking  to 
teach  practice  is  its  intensely  local  character.  Any  law  school 
with  ideals  is  apt  to  have  students  from  more  than  one  jurisdic- 
tion, and  in  the  greater  law  schools  of  the  country,  fortunately 
for  the  future  of  American  jurisprudence,  students  come  from 
many  states,  and  return  to  practice  in  as  many  different  fields. 
If  attention  is  devoted  to  the  practice  of  any  particular  juris- 
diction, there  is  sure  to  be  complaint  from  the  non-resident 
students  ;  and  not  unjustly  so.  It  is  a  fact  that  in  every  State 
practice  presents  local  peculiarities.  But  the  importance  of 
these,  as  compared  with  the  general  principles  which  prevail, 
is,  I  conceive,  over-estimated.  Such  matters  as  conveyancing, 
the  drawing  of  instruments  of  all  kinds,  the  preparation  of 
cases,  indeed  all  things  outside  of  actual  court  house  work,  are 
much  the  same  everywhere.  Even  in  the  preparation  of  court 
papers,  we  have  in  the  equity  practice  of  the  Federal  courts  a 
typical  system,  with  which  all  American  law  students  would  be 
glad  to  familiarize  themselves.  On  the  common  law  side,  every 
law  school  is  justified  in  teaching  the  procedure  of  its  own 
State,  while  no  law  school  is  justified  in  omitting  to  teach  the 
procedure  at  common  law.  Around  the  great  writs  have  crys- 
tallized the  rights  of  the  subject.  Procedure  is  the  skeleton 
of  our  jurisprudence.  When  we  dispense  with  the  study  of 
common  law  procedure,  we  shall  also  dispense  with  the  knowl- 
edge of  the  common  law. 

The  subject  of  procedure,  as  covering  all  the  processes  of 
trial  and  appeal  after  the  pleadings  are  closed  up  to  the  satis- 
faction of  judgment,  deserves  separate  treatment  as  a  regular 
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course  in  every  system  of  law  school  instruction.  Procedure 
lends  itself  to  comprehensive  treatment  at  least  as  easily  as 
Pleading,  and  it  is  believed  that  the  doctrines  involved  are  by 
no  means  as  divergent  in  different  jurisdictions  or  as  incapable 
of  scientific  treatment,  as  is  generally  believed.  The  intrinsic 
difficulty  of  teaching  procedure  but  emphasizes  the  necessity  of 
teaching  it,  for  the  learning  is  as  indispensable  as  it  is  hard  to 
obtain.  It  is  the  crooked  places  the  teacher  is  called  upon  to 
make  straight  and  the  rough  places  plain. 

The  last  objection  to  be  considered  here,  and  the  most  im- 
portant one,  is  that  it  is  intrinsically  impossible  to  teach  prac- 
tice in  a  law  school.  A  practical  education  is  considered 
by  some  educators  a  contradiction  in  terms  or  at  least  a  false 
ideal.  If  practical  education  means  such  a  thing  as  giving  up 
the  study  of  pure  science  or  classical  literature,  the  subordina- 
tion of  all  study  to  the  end  of  the  immediately  useful,  we 
would  all,  I  am  sure,  heartily  deprecate  such  a  result,  for  the 
reason  that  such  education  would  not  be  practical.  The  chief 
object  of  teaching  is  to  make  a  man  who  can  do  things  he  has 
not  been  taught  how  to  do.  It  is  also  to  be  conceded  that  the 
practical  instruction  in  law  advertised  in  law  school  catalogues 
has  been  little  better,  in  some  cases,  than  a  pretence — an  impo- 
sition on  the  inexperience  of  the  student.  Law  schools  which 
are  apparently  conducted  for  revenue  only,  which  are  least 
provided  in  the  way  of  endowment  or  equipment  with  teaching 
facilities,  and  whose  students  have  the  least  time  for  such  exer- 
cises, have  been  notable,  if  we  may  believe  their  advertise- 
ments, for  the  attention  given  practical  work.  An  imaginative 
statement  in  a  catalogue  has  much  the  same  moral  standing  as 
a  falsehood  told  to  children.  It  is  calculated  to  shake  the  faith 
in  human  nature  of  those  who  on  account  of  youth  have  not 
made  the  discovery,  which  David  proclaimed  in  haste.  In  this 
Association  we  are  concerned  only  with  work  that  is  true, 
thorough  and  genuine,  and  I  beg  that  my  cause  be  not  prejudiced 
by  the  crimes  which  have  been  committed  in  its  name. 
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It  is  odd  if  our  profession  is  the  only  one  in  which  students 
cannot  have  a  practical  training  before  they  enter  upon  their 
life-work.  The  medical  student  can  have  clinical  instruction 
and  hospital  practice.  The  clergyman,  ere  the  Seminary  doors 
close  behind  him,  can  inflict  his  maiden  efforts  on  his  fellows  ; 
or  on  the  weaker  flocks  of  the  faithful.  The  civil  engineer  has 
already  had  a  goodly  share  of  field  work  before  he  leaves  the 
technological  halls.  But  in  this  year  of  grace,  most  law  stu- 
dents still  go  forth  upon  a  long  suffering  public  having  only 
read  books  and  disputed  over  them.  The  evil  of  this  condi- 
tion cannot  be  remedied  by  any  half  measures,  or  cheap  devices 
or  cheap  men.  To  give  practical  instruction  in  law  work  will 
require  immense  intellectual  labor,  and  the  finest  quality  of 
teaching — but  let  us  not  say  it  is  impossible  because  we  have 
never  done  it,  or  even  because  we  cannot  do  it.  I  will  even 
go  so  far  as  to  admit  that  the  difficulty  of  teaching  the  theory 
of  the  law  may  be  child's  play  compared  to  that  of  teaching  its 
actual  application  to  human  afluirs.  But  the  problem  is  before 
us  as  teachers,  and  we  must  face  it. 

It  would  perhaps  be  well  to  inquire  at  this  point  just  how 
the  law  schools  of  the  country  are  meeting  the  problem  already. 

The  catalogues  of  some  thirty-two  of  the  leading  schools  of 
the  country  have  been  examined  with  regard  to  the  teaching  of 
practice.  The  results  do  not  justify  any  statistics,  and  exhibit 
on  the  whole  the  meagre  character  of  practice  teaching.  In  a 
general  way,  it  may  be  said  that  there  are  three  methods  in  use. 
The  first,  and  most  popular  method,  has  been  to  introduce 
exercises  in  pleading  and  trials,  in  connection  with  the  moot 
court.  Such  a  method  for  example,  seems  to  be  in  use  at 
Wisconsin,  Minnesota,  Nebraska,  Northwestern,  Vauderbilt, 
Virginia,  Georgetown,  in  the  postgraduate  course  in  practice 
at  Columbian,  and  especially  at  Michigan,  where  the  system 
of  practice  courts  appears  to  be  the  most  elaborate.  It 
is  gratifying  to  read  from  the  catalogue  of  the  last  named 
institution,  that  the  objection  frequently  urged  against  the 
completeness  of  the  training  given  in  law  schools  that  the 
33 
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student  acquires  no  knowledge  of  actual  practice  ^'  has  been 
entirely  removed  by  the  introduction  of  the  Practice  Court 
recently  established  in  this  department."  Trials  by  the  court 
on  agreed  statements  of  facts,  and  complete  jury  trials,  are 
provided  for,  as  well  as  appellate  court  work.  A  novel  feature 
seems  to  be  that  '^  in  commencing  the  actions,  the  students 
assigned  to  the  case  are  permitted  to  select  the  State  in  which 
the  action  shall  be  supposed  to  be  brought,  thus  enabling  the 
student  to  acquire  the  practice  as  prevailing  in  his  own  State.** 
Generally,  we  believe,  practice  courts  are  conducted  according 
to  the  local  practice  of  the  jurisdiction  where  the  school  is 
situated.  We  hope  the  learned  Professor  of  Practice  at  this 
great  law  school  does  not  find  as  much  difficulty  in  changing 
from  the  system  of  practice  in  one  State  to  that  of  another,  as 
has  been  experienced  by  some  of  his  brethren  at  the  bar. 

In  this  connection  it  is  interesting  to  note  that  some  of  the 
law  schools  which  appear  to  be  most  devoted  to  teaching  prac- 
tice, for  example  the  New  York  University  Law  School,  and 
the  Kent  Law  School,  do  not  from  their  catalogues,  seem  to 
have  any  moot  court  at  all. 

A  second  method  is  to  have  practical  exercises  in  connection 
with  the  doctrinal  courses,  particularly  the  courses  in  Pleading. 
Such  a  method  seems  to  be  employed,  for  instance,  in  Colum- 
bia, Wisconsin,  and  Nebraska,  and  undoubtedly  in  very  many 
institutions  whose  catalogues  do  not  mention  it.  Such  exer- 
cises are  necessarily  more  or  less  confined  to  the  drafting  of 
pleadings  or  conveyances,  under  the  guidance  of  the  regular 
Professors.  Unfortunately  we  have  no  way  of  finding  out  just 
how  much  practice  is  given  in  this  way,  and  under  the  circum- 
stances, there  is  always  the  risk  that  practical  exercises  may 
be,  at  least  to  some  extent,  sacrificed  to  the  regular  doctrinal 
teaching. 

A  third  method,  is  to  give  regular  courses  of  instruction 
on  procedure.  These  are  sometimes  professedly  on  the  pro- 
cedure of  local  jurisdictions  as  at  Harvard,  Boston,  and  Min- 
nesota.     Indeed  we  may  assume  that  courses  on  procedure 
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everywhere  make  a  specialty  of  local  practice.  We  are  told 
however,  that  at  Yale  ^'  special  instruction  is  also  given  to 
each  student  as  to  the  system  of  pleading  and  conveyancing  in 
use  in  the  State  in  which  he  expects  to  practice/'  Let  us 
hope  that  this  does  not  impair  the  cheerfulness  with  which  the 
Faculty  greet  students  from  new  jurisdictions.  Courses  on 
procedure  do  not  always  appear  to  be  accompanied  by  exer- 
cises.    Some  examples  of  this  method  follow. 

At  Wisconsin  in  the  Senior  Year  one  hour  a  week  is  given  to 
Pleading  and  Practice  in  Extraordinary  Remedies,  for  six 
weeks.  The  same  time  is  given  the  Practice  in  Inferior 
Courts,  while  the  Practice  of  Writs  of  Error  and  Appeal, 
Creditors  Suits  and  Supplementary  Proceedings,  receive  alto- 
gether one  hour  a  week  throughout  the  year.  At  the  BuflFalo 
Law  School,  five  or  six  lectures  are  given  on  Code  Practice,  as 
many  on  Proceedings  in  Court,  and  a  course  is  given  on 
Special  Actions  and  Surrogate's  Practice.  At  the  University 
of  Iowa,  in  the  Junior  Year  five  weeks  are  given  to  Trial  and 
Judgment;  in  the  Senior  Year,  one  week  to  Appellate 
Proceedings,  one  to  Trial  Practice,  three  to  Attachment,  Gar- 
nishment and  Execution  and  one  to  Justice  Practice.  At 
Nebraska  more  importance  seems  to  be  attached  to  the  ^  courts 
of  the  people,*  for  Justice  Practice  receives  one  hour  a  week  for 
two  terms  in  the  Junior  Year.  In  the  Senior  Year  Procedure 
is  given  one  hour  a  week.  At  Yale,  Practice  in  Court  is 
given  as  a  second  year  elective.  At  Northwestern,  Procedure 
is  given  one  hour  a  week  one  term  the  first  year,  and  Convey- 
ancing the  same  amount  the  third  year.  At  Michigan,  Con- 
veyancing is  given  one  hour  a  week  for  half  the  year,  includ- 
ing both  lectures  and  practical  work.  At  the  Chicago  College 
of  Law,  a  post-graduate  course  on  Illinois  Practice  is  given 
four  hours  a  week  throughout  the  year.  At  the  Kent  Law 
School  in  Chicago,  three  hours  a  week  during  the  Senior  Year 
are  set  apart  to  the  study  of  Practice  with  exercises,  princi- 
pally in  pleading.  The  most  elaborate  provision  of  practice 
courses  seems  to  be  that  of  the  New  York  University  Law 


516  TEACHING    PRACTICE   IN    LAW    SCHOOLS. 

School.     There  is  the  first  year  an  optional  course  of  one  hour 
a  week  given  on  Legal  Instruments  common  in  Litigation  and 
Conveyancing,  and  there  are  special  courses  in  Pleading  and 
Examination  of  Titles.     Graduate  courses,  one  hour  a  week 
each,  are  offered  in  Advanced  Pleading,  Advanced  Evidence, 
Trial  of   Civil    Actions,   Surrogate's  Practice,    Exercises   in 
Pleading,  Drafting  and  Construction  of  Wills,  and  Exercises 
in  Evidence.     One  cannot  but  regret  that  this  excellent  array 
of  courses  is  assigned  to  the  post-graduate  work,  which  the 
average  student  is  apt  to  avoid  altogether.     The  same  objec- 
tion applies  to  making  practice  courses  elective ;  a  student  may 
graduate  without  taking  them  at  all.     The  average  man  is 
very  prone  to  seek  his  degree  along  the  line  of  least  resist- 
ance.    On  the  whole,   we  are  driven    to   conclude  that  the 
teaching  of  practice  in  American  law  schools  is  unsystematic 
and   inadequate.     It  is   made  supplementary  and  incidental 
instead  of  fundamental   and   indispensable.      This   technical 
training  should  be  given  on  the  same  scale  as  the  doctrinal 
teaching  and  as  a  regular  part  of  the  course  of  study. 
.    The  chief  practical  work  of  the  Law  Schools  to-day  is  in 
connection  with  moot  courts.       As  an  institution   to   teach 
practice,  I  confess  the  moot  court  has  always  appeared  to  me 
to  be  very  much  over-rated.     In  so  far  as  it  gives  the  student 
an  opportunity  to  prepare  briefs  and  argue  law  points,  it  is 
useful  and  admirable.     The  opportunity  of  pleading  and  pre- 
paring  court  papers  offered  in  this  way   is  inadequate  and 
insuflScient.     Mock  jury  trials  involve  a  great  waste  of  time  in 
"cooking"  the  evidence,  and  are  an  infliction  on  all  parties 
concerned.     The  resulting  trial,  in  almost  all  cases,  is  about 
as  much  like  a  real  trial  as   a  doll   house  is  like  a  home. 
Attendance  upon  an  actual  trial  in  court  is,  I  submit,  infin- 
itely more  profitable  to  the  student  than  participating  in  any 
closet  trial  the  wit  of  man  can  devise.     The  court  house  is  a 
law  hospital  where  clinics  are  continually  conducted  at  the  public 
expense.     The  old  custom  of  young  lawyers  attending  court, 
as  a  part  of  their  studies,  was  a  great  thing,  and  some  way 
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should  be  devised  of  getting  back  to  it.  Our  future  Professors 
of  Practice  must  have  their  students  observe  the  actual  opera- 
tions of  real  trials  as  part  of  their  instruction,  posting  them  in 
advance  on  the  questions  involved  in  the  proceedings.  The  only 
escape  from  this  is  to  have  mock  trial  proceedings  which  will 
exactly  duplicate  those  in  court — ^something  practically  impos- 
sible. For  instance,  if  students  act  as  witnesses  and  jurors, 
we  at  once  have  a  quality  of  mind  far  removed  from  that 
which  will  be  found  in  the  witnesses  and  jurors  of  real  courts. 
In  mock  trials  we  never  lose  altogether  the  play  element.  It 
is  by  no  means  impossible,  I  submit,  for  any  law  school  where 
courts  sit,  by  the  exercise  of  a  little  ingenuity,  to  use  the  courts 
themselves  as  a  means  of  instruction.  Certainly  the  experi- 
ment ought  to  be  thoroughly  tried,  for  while  our  moot  courts  are 
good  as  far  as  they  go,  they  do  not,  and,  it  is  believed,  they 
cannot,  go  very  far.  A  few  cases  judiciously  selected  for  class 
attendance,  chosen  on  account  of  the  (juestions  involved  and 
counsel  engaged,  with  explanations  of  the  cases  in  advance, 
would  give  the  student  clearer  ideas  how  to  do  trial  work  than 
any  other  sort  of  teaching.  It  is  not  enough  to  expect  that 
students  of  their  own  motion  will  attend  trials  before  they 
begin  to  practice.  The  actual  experience,  at  least  in  cities,  is 
that  they  will  not  do  so  until  they  try  cases  of  their  own.  At 
any  rate,  the  law  schools  should  not  take  the  chances. 

The  moment  we  leave  instruction  in  trials  and  turn  to  what 
may  be  called  the  oflSce  practice  of  litigation,  we  find  less  dif- 
ficulty. The  drawing  of  pleadings,  the  preparation  of  motions 
for  new  trials  and  bills  of  exceptions,  and  taking  appeals,  are  all 
matters  which  are  cjuite  as  easily  taught  by  practical  exercises  as 
many  other  things  which  educators  have  mastered.  It  is  no 
diflScult  matter  now  to  obtain  printed  trial  records,  of  which  cer- 
tain parts  could  be  given  out  as  a  basis  of  class  work.  I  shall 
never  forget  the  sick  feeling  around  my  heart  as  I  undertook 
to  draw  up  alone  my  first  bill  of  exceptions,  and  I  have  a 
tender  sympathy  for  every  student  who  leaves  a  law  school, 
having  never  learned.     Most  law  schools  seem  to  assume  that 
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their  graduates  will  always  win  at  nmprius.  By  all  means  I 
would  urge  that  courses  should  be  given  in  the  actual  drafting 
of  court  papers,  under  the  guidance  of  experienced  lawyers, 
the  papers  themselves  to  be  submitted  to  class  criticism  and 
corrected  by  the  instructor.  The  teaching  of  conveyancing  in 
like  manner,  by  having  the  student  actually  draft  the  principal 
instruments  in  common  use,  should  be  a  part  of  every  law 
school's  instruction,  and  every  graduate  ought  to  be  competent 
upon  examination,  without  having  a  form  before  him,  to  draw 
correctly  any  ordinary  instrument.  There  is  something  rad- 
ically wrong  in  our  whole  system  of  instruction  if  we  find  such 
a  thing  unusual.  Are  we  not  tithing  mint  and  cummin,  and 
leaving  undone  the  weightier  matters  of  the  law  ?  The  vast 
majority  of  law  school  graduates  will  spend  their  lives  in 
advising,  negotiating,  drawing  papers  and  trying  cases.  For 
this  life  work  we  send  them  forth  but  half  prepared.  We 
cannot  conduct  our  schools  for  men  of  genius  only ;  they  are 
the  ones  who  do  not  need  us.  What  shall  we  say  to  the  plain 
average  man  if  he  leaves  our  halls  without  having  drawn  a 
deed  or  witnessed  a  trial  ? 

If  a  suggestion  may  be  made  of  a  tentative  program  of 
practice  teaching,  the  following  is  offered.  There  should  be 
practice  courses  in  at  least  Pleading  at  Law,  Pleading  in 
Equity,  Procedure,  including  appeals,  and  Conveyancing, 
including  the  drafting  of  all  sorts  of  instruments.  These 
courses  should  be  given,  if  possible,  as  full  courses,  by  differ- 
ent instructors  from  those  who  deal  with  the  theory  of  those 
subjects,  and  preferably  by  lawyers  who  are  either  in  practice 
or  have  had  considerable  experience  in  the  subjects  which  they 
thus  teach.  In  technical  matters  the  point  of  view  of  the 
practitioner  is  just  what  we  want,  and  if  we  do  not  give  a 
practicing  lawyer  over  one  or  two  courses  of  this  kind  to  teach, 
I  believe  his  work  can  be  made  satisfactory.  The  courses  in 
local  practice  given  in  some  of  our  leading  law  schools  have 
always,  if  I  am  not  mistaken,  been  given  by  practitioners. 
While  the  great  advantage  to  a  law  school  of  having  professors 
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who  devote  their  whole  time  to  teaching  is  beyond  dispute, 
it  would  be  unfortunate  for  any  school  to  lose  touch  with  the 
bar,  and  courses  in  practice  afford  the  best  opportunity  of 
enlisting  in  education  the  talent  of  the  regular  profession. 
Yet  this  is  a  matter  about  which  there  is  room  for  considera- 
able  difiFerence  of  opinion,  and  it  may  be  that  the  required 
thoroughness  and  care  will  not  be  secured  until  practice 
courses  also  are  allotted  to  the  professional  teacher  of  law. 
Nothing  is  more  admirable  in  the  medical  profession  than  the 
readiness  of  its  most  distinguished  members  to  contribute  their 
talent  to  the  work  of  education  in  the  line  of  their  particular 
specialty.  If  we  lawyers  also  hold  every  man  a  debtor  to  his 
profession,  the  law  schools  will  not  be  unwilling  to  have  the 
leaders  of  the  bar  discharge  this  debt  in  the  same  way  that 
their  medical  brethren  do,  if,  may  I  be  permitted  to  add,  these 
distinguished  gentlemen  will  also  confine  their  teaching  to 
those  matters  in  which  they  are  really  specialists. 

With  regard  to  methods  of  teaching  practice  courses,  the 
matter  is  one  which  must  be  left  to  the  individual  talent  of  the 
instructor.  One  thing  may  be  laid  down,  however — the  stu- 
dent must  as  nearly  as  possible  actually  do  the  thing  itself. 
It  was  a  great  step  in  teaching  pleading  when  the  lamented 
Austin  Abbot,  instead  of  telling  about  pleas,  put  in  the  hands 
of  every  student  a  copy  of  the  original  plea  itself,  for  exam- 
ination and  discussion.  Yet  I  believe  no  student  will  ever 
master  pleading  until  he  has  actually  drawn  the  pleas  for  him- 
self, under  the  guidance  of  competent  instruction ;  and  the 
same  thing  holds  true  of  procedure  and  conveyancing.  These 
exercises  would  fill  the  same  place  in  teaching  law  that 
essays,  themes,  and  forensic  compositions  do  in  teaching 
English.  The  law  student's  practical  exercises  should  begin 
at  the  earliest  opportunity,  and  should  continue  throughout 
the  whole  period  of  his  student  life. 

From  my  own  student  days  there  comes  to  me  a  saying  of 
an  accomplished  scholar  and  distinguished  judge  something 
like  this :  "  It  is  the  function  of  the  law  school  not  simply  to 
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teach  law  or  to  make  lawyers.  It  is  to  teach  law  in  a  grand 
manner  and  to  make  great  lawyers.**  The  thought  is  a  noble 
one  which  I  hope  we  shall  never  lose.  But  the  grandeur  is  in 
the  faithful  teaching  rather  than  the  imposing  topic ,  and  it  is 
the  little  details  which  make  the  great  lawyer.  The  lawyer 
who  goes  forth  to  his  life  work  trained  in  the  technical  details 
of  his  profession,  need  not  lose  the  scholarship  which  has 
made  our  calling  illustrious ;  but  he  should  add  to  the  useful- 
ness and  value  of  our  profession,  and  earlier  win  the  high 
reward  of  weaving  principles  of  right  into  the  daily  life  of  the 
world. 

Blewett  Lee. 
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The  founders  of  the  American  Commonwealth  were  trained 
amid  a  struggle  for  law.  Their  memorable  controversy  with 
the  British  Crown  which  led  to  independence  commonly  was 
argued  on  both  sides  of  the  ocean  not  as  a  question  of  high 
political  expediency  but  of  strict  legal  right.  This  circum- 
stance created  in  America  an  unprecedented  popular  demand 
for  legal  knowledge,  which  was  expressed  by  the  sale  in  the 
thirteen  colonies  of  nearly  twenty-five  hundred  copies  of 
Blackstone's  Commentaries  before  the  Declaration  of  Inde- 
pendence. The  arduous  work  of  forming  new  governments, 
local  and  federal,  which  followed  that  event  discovered  to  the 
American  people,  some  of  whose  colonial  statutes  had  expressed 
disbelief  of  it,  the  necessity  of  a  profession  of  law,  and  to  their 
intellectual  leaders  the  desirability  of  its  thorough  training. 
These  wise  master  builders,  many  of  whom  were  graduates  of 
American  colleges,  made  immediate  effort  to  provide  perma- 
nent means  for  such  training.  So  wisely  did  they  plan  and 
so  eflSciently  did  they  act  that  within  one  year  after  independ- 
ence was  recognized  the  United  States  was  enjoying  the  three 
agencies  for  legal  education  upon  which  we  still  depend.  These 
agencies  were : 

1.  Private  Law  Offices.  These  offered  the  sole  means 
for  securing  legal  instruction  during  the  Colonial  period. 
They  continued  to  be  the  nurseries  for  most  law  students  until 
within  twenty-five  years,  and,  despite  serious  limitations  and 
enormous  waste  incident  to  apprenticeship,  supplied  many  with 
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a  thorough  knowledge  of  private  law,  and  have  produced  not 
a  few  legal  giants. 

2.  Law  Schools.  The  first  of  these  was  established  in 
Litchfield,  Connecticut,  in  1784  by  Tapping  Reeve,  and  was 
closed  in  1833,  after  enrolling  1,024  students  and  extending  its 
helpful  influence  into  every  State  of  the  Union.  The  second, 
though  the  first  to  form  a  department  in  a  university,  was  the 
Harvard  Law  School  which  was  opened  in  1817,  and  whose 
history  has  been  marked  by  its  valuable  contributions  to  our 
legal  literature  and  by  its  advancement  of  the  standard  of 
legal  education.  In  1895  the  whole  number  of  law  schools  in 
the  United  States  had  increased  to  71,  and  these  are  tending 
more  and  more  to  become  the  training  places  for  lawyers. 

3.  Collegiate  Chairs  of  Law.  By  this  expression  is 
meant  any  foundation  upon  which  undergraduate  courses  in 
law  are  offered  in  any  institution  for  higher  education 
which  confers  the  bachelor's  degree.  According  to  the 
report  of  the  Commissioner  of  Education  for  1891,  the 
last  year  for  which  such  statistics  have  been  compiled,  there 
were  240  colleges  and  seminaries  in  the  United  States  offering 
some  undergraduate  courses  in  law.  One  hundred  and  three 
of  these  institutions,  located  mainly  in  the  West  and  South, 
offered  courses  in  Commercial  law,  which  clearly  has  no  place 
in  a  collegiate  curriculum.  Deducting  the  whole  number  of 
these  institutions,  though  some  of  them  include  in  their  curri- 
cula other  legal  studies  than  Commercial  law,  from  the  total 
number  reported,  the  remainder,  137  appear  to  have  offered 
only  such  legal  studies  as  historically  have  been  deemed  col- 
legiate, namely:  Constitutional  law.  International  law,  Ele- 
mentary law,  Roman  law.  It  fairly  may  be  assumed  that  at 
least  that  number  of  colleges  and  seminaries  in  the  United 
States,  137,  are  now  offering  courses  in  law. 

The  general  purpose  of  the  Section  of  Legal  Education  of 
this  Association  makes  it  proper  to  raise  the  questions, — What 
has  been  the  historical  function  of  these  collegiate  chairs  of 
law  ?     What  collegiate  study  of  law,  if  any,  now  may  be  most 
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wisely  undertaken?     What  should  be   the  relation  between 
colleges  offering  such  courses  and  law  schools  ? 

What  has  been  the  historical  function  of  these  collegiate 
chairs  of  law  ? 

Chronologically,  they  preceded  the  law  schools  in  America. 
In  some  cases  the  former  have  been  incoy)oratedJiLihe,lfttter 
by  the  establish  men  t^fa  law  department  in  a  university,  but 
most  of  them  remain  academic  chairs.  A  brief  description  of 
what  has  been  undertaken  upon  these  foundations  in  our 
oldest  colleges,  whose  example  has  been  followed  largely  by 
those  of  later  date,  will  illustrate  fairly  their  function  in  pro- 
moting legal  education  in  the  United  States. 

The  University  of  Pennsylvania,  (College  of  Philadelphia) 
one  of  whose  founders  was  Franklin,  appears  to  be  entitled  to 
the  honor  of  beginning  collegiate  instruction  in  Law  and  Civil 
Government  in  America.  In  1756  this  college  adopted  a  plan 
of  liberal  studies,  framed  by  its  Provost,  William  Smith,  in 
which  after  prescribing  a  ^*  preliminary  training  in  logic  and 
metaphysics  to  develop  his  powers  of  thought  the  student  was 
to  be  brought  to  a  knowledge  and  practical  sense  of  his  posi- 
tion as  a  man  and  a  citizen,  and  this  by  a  course  embracing 
ethics,  natural  and  civil  law,  and  an  introduction  to  civil  his- 
tory, to  laws  and  governments,  to  trade  and  commerce."  This 
plan  was  the  basis  of  the  college  curriculum  until  1828  and 
its  influence  was  distinctly  felt  as  late  as  1847.  In  1790  a 
professorship  of  law  was  established  in  the  college  department. 
This  was  filled  for  one  year  by  Mr.  Justice  Wilson  of  the 
Supreme  Court  of  the  United  States,  who  delivered  a  course 
of  lectures  which  recently  have  been  republished ;  it  then  was 
vacant  till  1817  when  it  was  occupied  for  a  year  by  Charles 
Willing  Hare,  Esq.,  of  the  Philadelphia  bar ;  it  was  again  dis- 
continued until  1850  when  it  was  filled  by  the  election  of 
George  Sharswood,  President- Judge  of  the  District  Court  of 
Philadelphia.  Two  years  later  it  was  merged  in  the  law 
department  which  then  was  established. 
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Columbia  (King's)  College  established  a  professorship  of 
Natural  Law  in  1773.  It  does  not  appear  that  anything  like 
a  system  of  education  in  Municipal  Law  or  in  the  preparation 
of  young  men  for  the  bar  was  intended.  Probably  what  was 
taught  by  the  incumbent  of  the  chair  was  Political  Ethics. 
Upon  the  disruption  of  the  college  in  1776  it  was  discontinued. 
In  1793  a  professorship  of  Municipal  Law  was  established. 
Its  first  incumbent,  Chancellor  Kent,  was  elected  that  year 
and  retired  in  1798.  He  was  re-elected  in  1823  and  served 
till  1847.  It  does  not  appear  that  any  degrees  in  law  were 
conferred  during  his  term  of  office  and,  although  the  lectures 
of  that  great  jurist  formed  the  basis  of  his  Commentaries, 
there  is  no  matriculation  book  in  existence  showing  that  regu- 
lar classes  were  formed  under  him.  His  great  institutional 
work  was  thus  done  in  a  collegiate  chair  of  law,  the  Columbia 
Law^  School,  in  the  modern  sense,  not  having  been  established 
till  1858.  The  revised  statutes  of  Columbia  of  1836  made 
permanent  provision  for  lectures  on  both  Constitutional  and 
International  Law. 

William  and  Mary  College  has  the  distinction  of  having 
established  the  first  chair  of  Municipal  Law  in  America.  In 
1779  when  Jeflferson  became  a  member  of  the  Board  of  Visi- 
tors and  Government  of  this  College,  he  caused  the  foundation 
of  a  chair  of  ''Law  and  Police."  The  subject  of  Municipal 
Law,  and  apparently  Constitutional  Law  was  always  included, 
was  taught  continuously  by  the  successive  incumbents  of  this 
chair  from  1779  till  1861.  These  teachers  included  some  of 
the  most  distinguished  jurists  of  Virginia.  Among  them  was 
George  Wythe  at  whose  feet  sat  John  Marshall  and  later 
St.  George  Tucker  whose  edition  of  Blackstone's  Commen- 
taries with  notes  on  the  Constitutions  of  the  United  States  and 
Virginia,  issued  in  1803,  was  one  of  the  earliest  distinctive 
law  treatises  published  in  the  United  States.  Jefferson  also 
provided  by  the  statutes  of  1779  that  the  professor  of  Moral 
Philosophy  should  give  instruction  in  the  Law  of  Nations. 
The   introduction  of  Vattel's  text  followed   immediately,  and 
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this   subject  was   continued   in    the  college  curriculum    until 
1861. 

Princeton  College,  though  President  Witherspoon  (1768- 
95),  lectured  on  Moral  Philosophy,  apparently  first  offered 
instruction  in  law  in  1795.  This  was  given  from  that  time  to 
1812  by  its  President,  Samuel  S.  Smith.  Ilis  lectures,  as 
appears  from  the  title  page  of  Vol.  2,  of  his  "  Moral  and 
Political  Philosophy,"  published  in  two  volumes  at  Trenton  in 
1812,  comprehended  "  those  principles  on  the  subjects  of 
jurisprudence,  politics,  and  public  law  or  the  law  of  nature 
and  nations  with  which  every  man — in  a  free  country  ought 
to  be  acquainted.'*  Probably  instruction  in  some  of  these 
topics  has  been  continuous  since  1812.  The  catalogue  of 
1839—40  enumerates  among  the  studies  the  Constitution  of  the 
United  States,  and  that  of  1850  first  uses  the  phrase,  Consti- 
tutional Law.  In  1847  a  law  department  was  opened,  but 
was  discontinued  in  1855.  No  regular  provision  for  instruc- 
tion in  law,  except  what  was  given  by  the  professor  of  Moral 
Philosophy  appears  to  have  been  made  until  1883,  when  an 
academic  professorship  of  Jurisprudence  and  Political  Economy 
was  established.  Since  that  time  law  courses  for  under- 
graduates have  been  continuously  offered. 

Dartmouth  College  included  in  its  first  formal  curriculum, 
which  was  spread  upon  its  records  in  1796,  Natural  and  Polit- 
ical Law  and  Moral  Philosophy,  embracing  what  is  now  called 
Political  Science.  During  the  intervening  century  instruction 
in  Law  and  Government  has  been  continuous.  In  1808  its 
Trustees  recording  their  opinion  that  ''  a  more  general  ac- 
quaintance with  the  important  science  of  law  would  be  greatly 
conducive  to  the  welfare  and  prosperity  of  the  citizens  of  our 
country,"  voted  to  establish  an  academic  professorship  of  law. 
Fulfillment  of  their  purpose  was  long  postponed  by  the  con- 
troversy between  the  College  and  the  State  which  culminated 
in  its  cause  ctTebre  in  the  Supreme  Court  of  the  United  States 
in  1819.  But  studies  which  are  commonly  taught  by  the 
incumbent  of  such  a  chair  were  added  to  the  curriculum  of  the 


526  THE   COLLEGIATE   STUDY   OF   LAW. 

college  as  follows:  American  Constitutional  Law  in  1822, 
Political  History  in  1862,  Constitutional  History  in  1864, 
International  Law  in  1867.  In  1885  a  bequest  from  Joel 
Parker,  sometime  Chief  Justice  of  New  Hampshire  and  later 
Royall  Professor  of  Law  in  the  Harvard  Law  School,  allowed 
the  Trustees  to  give  effect  to  the  resolution  of  their  predeces- 
sors of  1808,  and  establish  an  academic  professorship  of  Law 
and  Political  Science. 

Tale  College,  although  its  earlier  instruction  in  Moral  Phil- 
osphy  probably  included  incidental  treatment  of  Political 
Science,  appears  to  have  offered  its  first  instruction  in  law  in 
1801.  In  that  year  its  Corporation  voted  to  establish  a  Pro- 
fessorship of  Law,  the  design  being  not  to  qualify  students  for 
the  bar,  but,  as  the  record  reads,  ^'  to  furnish  lectures  on  the 
leading  principles  of  the  Law  of  Nature  and  Nations,  or  the 
general  principles  of  civil  government,  particularly  of  Repub- 
lican representative  government,  on  the  Constitution  of  the 
United  States  and  of  the  State  of  Connecticut,"  and  also  on 
^^  the  various  obligations  and  duties  resulting  from  the  social 
relations,  especially  those  which  arise  from  our  own  National 
and  State  Governments."  The  first  incumbent  of  this  chair, 
Hon.  Elizur  Goodrich,  lectured  occasionally  from  1801  until 
his  resignation  in  1810.  In  1826,  two  years  after  the  open- 
ing of  the  Yale  Law  School,  the  friends  of  Chancellor  Kent 
established  the  Kent  Professorship  of  Law  in  the  College. 
Its  declared  object  was  to  provide  "for  delivering  lectures  or 
otherwise  communicating  instruction  to  the  undergraduates  in 
the  Academical  Department  in  natural,  international,  consti- 
tutional, or  municipal  law,  and  civil  polity,  and  on  such*  other 
subjects  of  jurisprudence  as  the  Faculty  or  Corporation  shall 
from  time  to  time  approve."  This  professorship,  long  vacant, 
has  been  filled  since  1881  by  a  distinguished  member  and  for- 
mer president  of  this  Association,  Hon.  Edward  J.  Phelps. 
In  1846  President  Theodore  D.  Woolsey,  who  was  inaugurated 
that  year,  assumed  the  instruction  in  History,  Political 
Science,  and  International  Law,  and  began  the  lectures  which 
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iirere  subsequently  embodied  in   his  Introduction  to    Inter- 
national Law. 

Harvard  College,  though  the  plan  of  studies  formulated  by 
its  first  president,  Henry  Dunster,  in  1640  embraced  ^^  lectures 
upon  ethics  and  politics  at  convenient  distances  of  time,*'  made 
its  first  provision  for  formal  instruction  in  law  in  1815.  At 
chat  time  a  bequest  became  available  for  the  establishment  of 
the  Boyall  Professorship  of  Law  and  the  Corporation  enacted 
that,  ^*  it  shall  be  the  duty  of  the  said  Professor  to  exhibit  in 
a  course  of  lectures  the  theory  of  Law  in  its  most  comprehen- 
sive sense ;  the  principles  and  practical  operation  of  the  Con- 
stitution and  government  of  the  United  States  and  of  this 
Commonwealth ;  a  history  of  the  Jurisprudence  of  this  State 
under  the  Colonial  as  well  as  under  the  present  government ; 
an  explanation  of  the  common  law  of  England,  the  mode  of 
its  introduction  into  this  country  and  the  source  and  reasons 
of  its  obligations  therein ;  also  its  various  modifications  by 
usage,  judicial  decisions,  and  statute;  and  generally,  those 
topics  connected  with  Law  as  a  science  which  will  best  lead 
the  minds  of  the  students  to  such  inquiries  and  researches  as 
will  qualify  them  to  become  useful  and  distinguished  support- 
ers of  our  free  systems  of  government  as  well  as  able  and  hon- 
orable advocates  of  the  rights  of  the  citizens."  In  1816  Isaac 
Parker,  Chief  Justice  of  Massachusetts,  was  elected  to  this 
chair  and  began  a  course  of  lectures  to  the  Seniors.  In  1817 
the  Law  School  was  established  and  the  duties  of  the  Roy  all 
Professor  were  made  to  include  the  annual  delivery  of  fifteen 
lectures  to  the  undergraduates  and  members  of  the  Law 
School  until  1827.  Upon  the  reorganization  of  the  Law 
School  in  that  year  his  duties  were  changed  and  since  then 
have  been  mainly  confined  to  that  department.  After  1831 
Constitutional  Law  was  regularly  scheduled  as  an  undergradu- 
ate course  for  Academic  seniors  until  a  broad  elective  system 
offered  numerous  courses  in  Political  Science,  Public  and 
International  Law. 
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Thus  have  our  oldest  colleges  provided  for  the  undergraduate 
study  of  law.  Their  example  has  been  followed  by  many  of 
our  newer  educational  institutions  in  shaping  their  curricula. 
Examination  of  the  courses  in  law  offered  by  187  colleges  and 
seminaries  in  the  United  States  in  1891  shows  that  their  main 
object  is  to  exhibit  law  as  a  science,  not  to  teach  it  as  an  art, 
and  that  commonly  their  instruction  is  limited  to  Public  law, 
in  particular  Constitutional  law  and  International  law,  and  in 
some  cases  Elementary  and  Roman  law. 

The  subordinate  place  of  these  subjects,  especially  Public 
and  International  law,  in  the  curricula  of  most  law  schools  has 
made  collegiate  chairs  of  law  the  main  agency  for  such  instruc- 
tion. The  large  measure  of  success  with  which  they  have  done 
their  work  may  be  inferred  from  the  readiness  and  ability  with 
which  American  statesmen,  a  large  proportion  of  whom  have 
been  college  graduates,  have  met  the  demands  which  have  been 
made  upon  them  for  knowledge  of  these  subjects,  and  the  log- 
ical  precision  and  consistency  with  which  their  principles  have 
been  developed  and  applied  by  the  American  bench  and  bar. 

Such  having  been  the  historical  function  of  these  chairs, 
what  collegiate  study  of  law,  if  any,  now  may  be  wisely  under- 
taken ? 

Before  venturing  any  definite  answer  to  this  question,  refer- 
ence must  be  made  to  the  purpose  of  all  collegiate  study,  the 
imperious  need  which  the  modern  state  discovers  for  broad 
training  for  all  its  citizens  and  particularly  for  its  lawyers,  and 
the  highly  specialized  work  of  our  law  schools. 

The  distinctive  object  of  our  colleges  is  to  afford  a  liberal 
education.  They  would  fail  to  discharge  their  trust  should 
they  attempt  the  highly  specialized  work  of  making  lawyers. 
Their  instructors,  not  only  separate  from  but  far  removed  from 
the  world  of  affairs,  are  not  the  best  teachers  of  the  existing 
rules  of  any  body  of  positive  laws.  Happily  the  college  may 
answer  to  any  who  say  to  its  faculty,  ''  You  are  too  unfamiliar 
with  actual  practice  to  qualify  you  to  teach  private  law,"  and  it 
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does  answer,  ^'  That  is  not  our  aspiration.  Our  largest  ser- 
vice both  to  the  State  and  to  the  legal  profession  will  be  to 
develop  in  our  students  the  power  to  think  clearly,  reason 
logically,  exprcFS  accurately,  and  to  teach  no  branches  of  law 
except  such  as  are  needful  to  make  intelligent  citizens  and  to 
prepare  intending  law  students  for  the  specialized  work  of  the 
law  school." 

The  demand  of  the  State  for  such  training  is  urgent.  The 
political  revolutions  of  the  last  century  resulting  in  universal 
manhood  suiFriBige  have  vested  democracy  with  almost  unlimited 
power.  The  simultaneous  economic  revolutions  which  have 
created  new  and  complex  relations  within  each  State  have 
failed  to  produce  equality  of  possessions.  This  has  led  to  a 
wide-spread  demand  for  an  enlargement  of  the  functions  of  the 
State,  and  that  its  relation  to  its  citizens,  their  industries, 
their  property,  their  freedom  to  contract,  be  radically  changed, 
and  even  to  a  challenge  of  the  fundamental  institutions  of 
society.  Meantime  industrial  and  commercial  forces  have 
established  new  and  complex  international  relations  requiring 
regulation.  To  act  wisely  amid  these  new  national  and  inter- 
national conditions  requires  of  all  citizens,  and  especially  of 
lawyers,  large  knowledge,  and  particularly  of  the  teachings  of 
history,  political  science,  public  and  international  law. 

Our  law  schools,  at  present,  furnish  inadequate  means  for 
imparting  this  knowledge.  Under  no  circumstances  can  they 
tender  it  to  as  many  youth  as  will  our  colleges,  and  without  a 
radical  change  in  their  curricula,  which  with  few  notable 
exceptions  are  limited  to  the  topics  of  private  law,  they  will 
hardly  supply  it  to  intending  lawyers.  The  relatively  small 
place  given  in  these  curricula  to  others  topics,  and  especially 
those  of  which  some  knowledge  has  become  needful  for  good 
citizenship  and  large  knowledge  for  highest  lawyership,  is 
shown  by  the  following  extract  from  the  report  of  the  Com- 
mittee on  Legal  Education  of  this  Association  for  1891,  p.  9 : 

"  Instruction  in  public  law  is  generally  confined  to  consti- 
tutional law  and  criminal  law.     Instruction  in  constitutional 
34 
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law  appears,  for  the  most  part,  to  be  limited  to  the  Constitution 
of  the  United  States  and  the  cases  and  legislation  connected  with 
it.  Instruction  is  rare  in  comparative  constitutional  law  and 
the  history  and  development  of  the  principles  of  constitutional 
government,  and  unusual  in  English  constitutional  law.  Ad- 
ministrative law,  including  the  organization  of  departments  of 
our  Government,  State  and  national,  is  generally  neglected. 
The  various  subjects  of  history  and  theory  of  law  and  govern- 
ment appear  to  be  neglected,  except  in  three  or  four  schools. 
The  history  of  American  and  English  law  is  taught  by  lectures 
in,  perhaps,  six  schools.  Post-graduate  courses  have  been 
established  in  several  schools.  The  course  of  study  is,  for  the 
most  part,  a  continuance  of  the  subjects  of  private  law  already 
referred  to,  though  in  one  or  two  cases  provision  is  made  for 
instruction  in  historical  and  comparative  jurisprudence,  and 
history  and  theory  of  law,  and  the  science  of  government. 
Instruction  in  classification  of  law  and  elementary  law  appears 
to  be  confined  to  use  of  the  treatises  of  Blackstone,  Robinson's 
Elementary  Law,  Walker's  American  Law,  or  books  of  corres- 
ponding character." 

So  impressed  was  this  Committee  by  these  deficiencies  in 
the  curricula  of  our  law  schools  that  it  recommended,  1.  "  That 
for  those  to  whom  a  longer  course  of  study  is  possible,  pro- 
vision be  made  in  the  schools  for  post-graduate  courses,  where 
the  subjects  of  general  jurisprudence  and  public  law  shall  be 
taught;  and  2.  A  system  of  electives  in  which  students 
shall  be  required,  in  addition  to  the  usual  course  in  private 
law,  to  pursue,  at  least  a  certain  number  of  subjects  in  public 
law,  international  law,  the  history  and  theory  of  the  law,  com- 
parative jurisprudence,  and  the  science  of  government." 

Relatively  few  law  schools  having  been  able  to  adopt  these 
recommendations,  the  only  present  available  agencies  for 
instruction  in  the  subjects  named  are  the  colleges.  That  their 
continued  and  even  enlarged  use  for  that  purpose  is  consistent 
with  their  main  object,  a  liberal  education,  is  the  judgment  of 
the  leading  educators  in  the  United  States,  as  is  proven  by 
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the  historical  inclusion  of  such  legal  studies  in  the  curricula  of 
our  colleges  and  the  recent  addition  to  many  of  them  of 
numerous  such  electives  in  Senior  year.  In  this  judgment 
the  Committee  on  Legal  Education  of  this  Association  has 
concurred.  Their  report  for  1891,  p.  15,  says:  "The  Com- 
mittee think  the  knowledge  of  the  institutes  and  general  prin- 
ciples of  the  law  would  be  an  advantage  to  every  citizen,  in 
fact,  that  it  is  now  a  part  of  general  education,  and  that  a 
course  of  law  should  be  a  part  of  the  senior  year  studies  in 
colleges.  In  a  government  like  ours,  where  the  people  rule, 
and  where  so  many  aspire  to,  and  some  attain  public  office,  a 
knowledge  of  our  form  of  Government,  State  and  national,  and 
of  the  institutes  and  general  principles  of  the  law  is  necessary.'' 

Our  conclusion,  therefore,  from  the  foregoing  facts,  is  that 
the  collegiate  study  of  law  should  be  continued  and  may  prop- 
erly include  in  prescribed  or  elective  courses  the  following 
subjects : 

1.  Political  Science.  This  phrase  is  here  used  to  express 
that  body  of  knowledge  which  relates  to  the  causes,  the  pur- 
poses, the  limits,  and  the  method  of  the  influence  of  govern- 
ment upon  human  conduct  (Jurisprudence).  The  relation 
between  history  and  political  science  has  been  expressed  epi- 
grammatically  but  truthfully  by  Sir  John  Seeley  in  the  say- 
ing, "  History  without  political  science  has  no  fruit ;  political 
science  without  history  has  no  root.'*  The  connection  between 
political  science  and  law,  the  latter  being  really  a  branch  of 
the  former,  is  no  less  intimate,  and  is  essential  to  a  clear 
understanding  of  the  phenomena  of  law,  its  genesis,  formula- 
tion, and  sanctions.  Hence,  in  the  natural  order  of  studies 
law  must  wait  until  history  has  yielded  material  for  the  Theory 
of  the  State.  This  means  that  the  proper  introduction  to  the 
collegiate  study  of  law  is  Political  History,  especially  English 
and  American,  and  also  for  intending  law  students  English 
Constitutional  History  from  the  earliest  times  to  1760,  to  be 
followed  by  the  study  of  some  historical  and  critical  treatise  on 
Government  or  the  Theory  of  the  State. 
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2.  Constitutional  Law.  Blackstone's  graceful  and  con- 
vincing plea  in  the  Introduction  to  his  Commentaries  for  the 
study  by  favored  youth  of  the  laws  of  their  country  has  acquired 
new  force  with  the  broadening  of  the  basis  of  the  State. 
Democracy  having  become  triumphant,  the  continuity  of 
government  and  the  perpetuity  of  the  State  require  some  knowl- 
edge of  its  fundamental  law  by  every  citizen,  and  the  colleges 
will  fail  in  their  duty  unless  they  insure  this  to  those  who  will 
be  the  natural  intellectual  leaders  of  the  people.  In  the  col- 
legiate study  of  this  subject  it  should  be  remembered,  as 
Holland  says,  that  ^'  the  primary  function  of  Constitutional  law 
is  to  ascertain  the  political  center  of  gravity  of  any  given  State." 
The  emphasis,  therefore,  in  such  a  course,  should  be  placed 
upon  the  historical  aspect  of  the  subject  and  such  topics  as 
sovereignty,  the  dual  form  of  our  government,  its  division 
of  powers,  the  functions  of  each,  the  guarantees  for  civil 
rights  and  political  privileges,  the  organization  of  our  judicial 
system,  and  the  changes  which  have  been  wrought  in  the 
Constitution  not  only  by  formal  amendments  but  also  by  inter- 
pretation and  the  "  graving  of  the  tables  of  the  law  "  by  the 
growth  of  population,  war  and  commerce.  Detailed  study  of 
many  of  the  enumerated  powers,  such  as  bankruptcy,  the  pro- 
tection of  property  from  legislative  impairment,  the  exercise 
of  the  power  of  eminent  domain,  the  rules  of  interstate  comity 
and  examination  of  leading  cases  upon  these  topics,  should  be 
left  to  the  law  school.  t 

3.  International  Law.  The  principle  of  nationality  or 
independent  statehood  and  the  social  unification  of  Christen- 
dom which  allowed  the  rise  of  International  Law  toward  the 
close  of  the  15th  century  have  become  marked  characteristics 
of  our  times.  It  is  no  longer  true  that  '^  nations  touch  each 
other  only  in  the  drawing  rooms  of  courts ;  "  their  economic 
interdependence  slowly  becoming  realized  is  creating  an  increas- 
ing demand  for  the  subjection  of  the  growing  "  civitas  maxima  " 
to  law.  This  is  happily  illustrated  by  the  present  plea  for 
arbitration  of  the  two  great  English-speaking  peoples  whose 
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living  voice  has  been  heard  here  to-day  through  the  Lord  Chief 
Justice  of  England.  Unintelligent  attempt  to  extend  or  apply 
law  to  the  complicated  affairs  of  States  may  be  fraught  with 
serious  consequences  No  constitutional  delegation  of  power 
to  the  executive  to  manage  foreign  relations  can  divest  citizens 
of  all  responsibility  for  its  exercise,  and  the  proper  discharge 
of  their  duties  thus  calls  for  some  knowledge  of  international 
law. 

But  this  subject  has  a  positive  educational  value  for  intend- 
ing law  students.  Its  comparatively  recent  origin,  its  nature 
— customary  rules — and  the  indeterminate  authority  by  which, 
if  at  all,  it  is  enforced,  though  distinguishing  it  from  law 
proper,  make  its  history  a  continuous  illustration  of  the  evolu- 
tion of  private  law.  Holland  does  not  hesitate  to  say  that  •*  The 
law  of  nations  is  but  private  law  '  writ  large.'  It  is  an  appli- 
cation to  political  communities  of  those  legal  ideas  which  were 
originally  applied  to  the  relation  of  individuals."  This  study, 
revealing  ages  of  Self  Help  for  international  wrongs  giving 
way  to  ages  of  Self  Help  regulated  by  Public  Opinion,  and 
this  in  turn,  it  may  be  hoped,  to  an  International  Tribunal, 
not  only  discloses  the  moral  claim  for  international  order  and 
its  slow  recognition,  but  also  suggests  many  fruitful  analogies 
for  the  student  of  private  law,  and  throws  light  upon  the  diffi- 
culties which  once  beset  the  organization  of  justice  by  a  single 
State.  ** 

4.  Outlines  of  Legal  History.  This  topic  has  long  been 
included  in  the  curriculum  of  law  studies  in  European  Univer- 
sities, the  first  year  of  the  four  being  given  to  it.  It  is  now 
one  of  the  prescribed  subjects  for  examination  for  admission, 
to  the  English  bar.  The  advantages  of  such  an  historical 
survey,  broadly  stated,  are  two.  It  tends  to  awaken  and  stim- 
ulate in  the  student  that  intelligent  curiosity  so  important  for 
intellectual  progress.  It  also  introduces  him  to  the  law,  '*  not 
in  the  form  of  mere  abstractions,  or  in  that  of  individual  cases, 
but  illustrates  at  every  step  the  process  by  which  it  rises  from 
the  mere  evidential  facts  to  the  highest  generalization  though 
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in  inverse  order."  Such  a  course  should  include  (a)  a  sketch 
of  Roman  Legal  History.  This,  though  brief,  cannot  fail  to 
have  liberalizing  effects.  It  will  introduce  the  intending  law- 
yer to  the  main  current  of  European  history  for  the  past 
twenty-five  hundred  years  and  to  the  universal  phenomena  of 
law  in  concrete  and  finished  forms ;  it  will  unfold  to  him  the 
mode  in  which  law  is  developed  by  fiction,  equity,  and  legisla- 
tion ;  it  will  explain  the  origin  of  present  continental  law  and 
the  connection  of  Roman  and  English  law  and  many  of  the 
positive  rules  now  administered  in  our  own  courts  of  admiralty 
and  equity  including  a  large  part  of  commercial  law ;  and  it 
will  show  him  where  to  go  to  find  the  world's  best  models  for 
the  legal  draughtsmen  and  codifier.  Useful  manuals  in  such 
a  course  are  Hadley*s  History  of  Roman  Law  and  Morey's 
Outlines  of  Roman  Law.  (b)  A  sketch  of  English  Legal 
History.  The  advantages  of  such  a  course  are  too  obvious  to 
need  description,  but  practical  difficulty  in  pursuing  it  arises 
from  lack  of  proper  text-books  for  beginners.  Unless  Black- 
8tone*s  Commentaries  can  be  wisely  used  recourse  must  be  had 
to  lectures  and  hand  books  on  English  Constitutional  History. 
The  tendency  of  writers  on  that  topic  to  extend  their  jurisdic- 
tion beyond  the  treatment  of  the  crown,  parliament,  organi- 
zation of  the  courts,  civil  and  religious  liberty,  to  such 
subjects  as  land  tenure,  trial  by  jury,  civil  and  criminal  pro- 
cedure, leads  them  to  narrate  much  of  the  history  of  private 
law.  Such  a  course  also  may  give  opportunity  to  train  stu- 
dents in  the  invaluable  habit  of  resorting  to  original  authorities 
and  will  prepare  them  for  the  profitable  use  of  such  masterly 
works  as  Holmes'  Common  Law  and  Pollock  and  Maitland's 
History  of  English  Law. 

5.  Elementary  Law  or  the  Elements  of  Jurispru- 
dence. The  phrase  elementary  law,  often  used  to  describe 
manuals  of  positive  law,  is  here  used  to  signify  the  elements 
of  jurisprudence.  The  terminology  of  our  law  has  been 
described  as  ^^a  mosaic  of  many  languages''  and  the  law  as 
little  more  than  "  a  collection  of  isolated  rules  strung  together 
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by  some  slender  thread  of  analogy."  Increasing  social  com- 
plexity yearly  adds  to  the  bewilderment  of  the  beginner  in 
law  by  new  precedents  and  statutes.  Such  a  system  uncodi- 
fied can  be  mastered,  as  Holland  remarks,  '^  only  by  the  student 
whose  scientific  equipment  enables  him  to  cut  a  path  for  him- 
self through  the  tangled  growth  of  enactment  and  precedent, 
and  so  to  codify  for  his  own  purposes."  This  involves  sys- 
tematic study  of  the  comparatively  few  and  simple  ideas  wt.ich 
underlie  the  infinite  variety  of  legal  rules ;  such  ideas  as  those 
expressed  by  the  terms  law,  the  sources  of  law,  duties  and 
rights,  person,  thing,  act,  ownership,  possession,  liability,  con- 
tract, succession  and  sanction.  Such  study  will  give  a  bird's- 
eye  view  of  the  whole  legal  domain  with  the  boundaries  of  its 
three  great  divisions,  Public,  Private  and  International  Law, 
and  thus  early  discovering  to  the  student  the  relation  of  its 
different  parts  facilitates  his  progress  when,  entering  the  law 
school,  he  may  undertake  the  thorough  exploration  of  a  par- 
ticular field.  Twenty  years  ago  it  might  have  been  objected 
that  there  were  no  suitable  text-books  for  such  study.  Happily 
the  law  revival  at  Oxford  has  given  us  three  which  are  excellent, 
Markby's  Elementary  Law,  Holland's  Elements  of  Jurisprud- 
ence, and  Pollock's  First  Book  of  Jurisprudence. 

6.  Roman  Law.  The  educational  value  of  the  study  of 
Roman  Law  itself  is  attested  by  the  highest  authorities  and 
among  them  Maine,  Pollock  and  Bryce.  It  must  sufiice  to 
quote  the  opinion  of  the  last  named,  the  discriminating  author 
of  the  American  Commonwealth.  In  his  inaugural  lecture  as 
Regius  Professor  of  Civil  Law  at  Oxford  in  1871,  after  stating 
that  the  reasons  for  urging  that  the  study  of  Roman  Law 
should  precede  and  accompany  that  of  English  Law  are  not 
to  be  found  in  Any  inferiority  in  the  substance  of  English  Law 
but  in  its  admitted  unscientific  form,  so  discouraging  to  the 
seeker  for  principles,  and  making  our  text-books  with  few 
exceptions  mere  heaps  of  cases  unfit  for  beginners,  he  says : 
"  It  is  clear  that  no  knowledge  of  the  Roman  system  can  be 
a  substitute  for  a  knowledge  of  the  English,  but  the  difficulties 
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which  the  English  presents  to  a  beginner  are  such  as  to  call 
for  some  preliminary  legal  training  which  may  render  it  more 
comprehensible  and  less  distasteful.  Now  the  conspicuous 
merit  of  the  English  law  is  that  it  is  clear  and  intelligible. 
It  is  a  system  instead  of  a  mere  congeries  of  rules  and  dicta,  a 
system  which,  although  it  cannot  be  exhausted  by  the  labor  of 
a  powerful  intellect  during  a  long  life,  may  be  mastered  in  its 
outline  and  leading  principles  in  six  or  eight  months  of  prop- 
erly directed  industry.  The  student  finds  the  psychological 
and  historical  knowledge  he  has  already  acquired  serviceable 
in  this  new  field.  He  learns  to  regard  law  as  a  science,  closely 
related  to  ethics,  and  to  be  dealt  with  in  a  philosophical  spirit. 
And  thus,  when  he  passes  on  to  the  study  of  our  English  law, 
he  finds  himself  the  better  able  to  grapple  with  its  bulk  and 
its  want  of  arrangement,  since  he  has  already  mastered  the 
leading  conceptions  of  jurisprudence  in  their  concrete  (which 
is,  after  all  their  only  serviceable)  form,  and  knows  how  to 
arrange  under  appropriate  heads  the  positive  rules  which  it 
will  be  his  business  to  remember  and  apply.  So  valuable  is 
this  experience,  that  I  dare  affirm  that  a  youth  who  spends 
some  eight  months  in  the  study  of  civil  law,  and  then  proceeds 
to  that  of  English  law  will,  when  at  the  end  of  three  years  he 
is  measured  against  liis  contemporary  who  has  given  exactly 
the  same  amount  of  time  and  pains  to  English  law  alone, 
prove  to  be  not  only  a  better  jurist,  but  as  good  an  English 
lawyer." 

In  his  valedictory  address  at  Oxford  in  1893,  Mr.  Bryce, 
who  is  an  active  barrister  as  well  as  a  teacher  of  law,  while 
laying  less  weight  than  formerly  on  the  directly  practical  pro- 
fessional gain  to  be  expected  from  a  knowledge  of  Roman  law, 
reaffirmed  with  emphasis  this  earlier  judgment  of  its  high 
educational  value. 

Of  the  legal  studies  which  have  been  enumerated  as  fit  for 
the  college  curriculum  the  first  three.  Political  Science,  Con- 
stitutional Law,  and  International  Law,  being  needful  for  all 
intelligent  citizens,  are  those  which  most  properly  could  be 
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prescribed ;  the  last  three,  Outlines  of  Legal  History,  Elements 
of  Law,  and  Roman  Law,  being  intended  primarily  for  intend- 
ing lawyers,  should  be  elective.  Any  colleges  which  are  unable 
or  may  judge  it  inexpedient  to  include  all  these  studies  in 
their  curricula  probably  will  discover  the  largest  advantages 
and  the  fewest  difficulties  in  offering  courses  in  Political 
Science,  Constitutional  Law.  and  International  Law,  and  in 
substituting  for  the  Outlines  of  Legal  History,  English  Con- 
stitutional History. 

What  should  be  the  relation  between  colleges  which  offer 
such  undergraduate  legal  studies  and  the  law  schools  ? 

No  wholly  satisfactory  answer  to  this  question  can  be  given 
which  does  not  affirm  that  that  relation  should  be  organic. 
The  continuous  control  of  education  in  this  country  from  its 
first  settlement  by  local  governments  and  the  present  inex- 
pediency if  not  impossibility  of  transferring  it  to  the  federal 
government  makes  any  such  relation  impracticable.  But  with- 
out it  and  a  National  Minister  of  Education  vested  with  power 
to  grade  educational  institutions,  correlate  their  courses  of 
study,  and  so  diminish  their  present  waste,  some  conventional 
arrangement  between  universities  with  law  schools  and  colleges 
offering  legal  studies  must  be  sought,  if  the  proportion  of  those 
entering  our  law  schools  with  a  liberal  education — now  only 
20  per  cent,  of  the  whole  number — is  to  be  largely  increased. 
What  particular  form  such  a  compact  should  take  could  be 
determined  most  wisely  in  a  conference  between  representa- 
tives of  such  universities  and  colleges,  after  full  consideration 
of  the  proper  legal  studies  for  a  collegiate  curriculum  and 
thorough  discussion  of  any  plans  officially  proposed  to  correlate 
these  studies  with  those  admitted  to  belong  to  the  law  school 
curriculum. 

The  existing  usages  of  certain  universities,  if  they  are  cor- 
rectly understood,  suggest  some  methods  of  establishing  a 
closer  relation  between  law  schools  and  colleges  offering  legal 
studies,  and  so  diminishing   the  present  educational  waste. 
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which  would  deserve  consideration  in  such  a  conference  and 
whose  adoption  would  tend  to  increase  the  proportion  of  those 
entering  the  law  schools  with  a  liberal  education.  A  few  cases 
will  serve  for  illustration. 

The  Law  School  of  Boston  University,  and  probably  others, 
excuses  holders  of  the  bachelor's  degree  from  other  colleges 
who  have  pursued  undergraduate  studies  in  law  from  regular 
attendance  upon  its  courses  in  the  same  subjects,  though  it 
requires  an  examination  in  such  studies  before  granting  its 
degree.  A  similar  privilege  might  be  granted  to  those  who  have 
pursued  undergraduate  studies  in  law  by  any  law  school  whose 
examination  is  a  real  test  of  proficiency,  without  appreciable 
risk  to  the  standard  set  for  its  own  degree.  If  its  curricu- 
lum, like  that  of  the  Boston  Law  School,  is  made  up  of  required 
studies  and  electives  (a  certain  number  of  which  are  necessary 
for  its  degree)  and  these  electives  include  the  legal  studies 
commonly  pursued  in  colleges,  such  qualified  excuse  by  the 
law  school  from  attendance  upon  courses  which  duplicate 
undergraduate  studies  would  tend  to  facilitate  the.  work  of  its 
students  in  required  courses. 

The  Law  School  of  Yale  University,  and  perhaps  others, 
allows  one  year's  credit  upon  its  three  years'  course  to  candi- 
dates for  its  degree  of  LL.  B.  for  undergraduate  courses  in 
law  pursued  for  a  corresponding  period  under  its  own  instruc- 
tors in  its  academic  department.  For  several  years  certificates 
signed  by  the  Professors  of  Law  have  been  issued  upon  appli- 
cation to  academic  Seniors,  stating  that  the  holders  have  pur- 
sued undergraduate  courses  in  law  as  members  of  the  Senior 
class  in  the  academical  department  during  the  current  acade- 
mical year  189-,  and  have  satisfactorily  passed  the  required 
examinations.  These  certificates  have  been  accepted  by  some 
western  law  schools  and  by  the  courts  of  some  Western  States 
as  evidence  of  a  year's  study  of  law.  Whatever  objections 
may  exist  to  the  acceptance  of  certificates  from  preparatory 
schools  by  colleges — and  unless  the  administration  of  such  a 
system  is  uniform  and  rigorous  the  standard  of  scholarship  of 
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both  is  sure  to  be  impaired — these  objections  would  tend  to  be 
minimized  if  the  certificates  were  issued  by  college  officers  for 
the  immediate  scrutiny  of  lawyers  and  courts.  These  objec- 
tions might  be  made  to  disappear  if  the  college  studies  in  law 
should  be  conducted  in  all  cases,  as  at  Yale,  under  general  law 
school  direction.  But  justice  alike  to  the  colleges  and  to  the 
law  schools,  and  to  the  courts  if  they  are  to  accept  them,  would 
seem  to  demand  that  these  certificates  contain  a  detailed  state- 
ment of  the  legal  topics  pursued,  the  character  of  the  instruc- 
tion by  recitation  or  lecture,  the  text-books  used  and  the  exact 
time  occupied. 

The  arrangement  already  entered  into  between  the  arts 
faculty  and  the  law  faculty  of  some  of  our  universities, 
including  Cornell,  Columbia,  the  University  of  the  City  of 
New  York,  the  Indiana  University,  the  Iowa  State  University, 
and  possibly  some  others,  in  the  hope  of  increasing  the  pro- 
portion of  those  entering  our  law  schools  with  a  liberal  train- 
ing, by  reducing  the  time  (7  years)  and  expense  now  required 
for  the  bachelor's  and  law  degrees,  admits  of  important  exten- 
sions. With  some  local  variations  this  arrangement  allows 
their  academic  students  to  elect  in  Junior  and  Senior  years 
studies  in  their  law  department  equivalent  to  one  year's  work 
therein  which  shall  count  both  towards  the  bachelor^s  degree 
and  that  of  LL.  B.  Full  recognition  by  these  universities  of 
law  as  a  branch  of  Political  Science  would  require  them  to 
give  a  corresponding  privilege  to  their  academic  students  who 
have  elected  in  Junior  or  Senior  year  their  undergraduate 
courses  in  law  equivalent  to  one  year's  work  upon  entering 
their  law  schools.  Their  present  refusal  of  this  privilege  tends 
to  sacrifice,  as  universities  should  not  do,  the  pursuit  of  the 
science  of  law  to  the  cultivation  of  its  art.  But  even  full 
allowance  by  them,  upon  granting  the  degree  of  LL.  B.,  for 
time  spent  in  pursuit  of  their  undergraduate  courses  in  law 
cannot  do  all  that  is  needed  to  increase  the  proportion  of  liber- 
ally trained  lawyers.     Much  more  might  be  accomplished  and 
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a  natural  relation  established  between  the  universities  and 
many  colleges  productive  of  good  to  both,  if  the  universities 
through  their  law  faculties  would  do  three  things:  First, 
upon  application  lay  out  for  any  college  of  recognized  standing 
within  what  diplomatists  call  their  ^'  sphere  of  influence  "  or 
preferably  their  range  of  effective  supervision,  an  under- 
graduate course  in  law ;  second,  agree  that  the  holders  of  the 
bachelor's  degree  from  such  college  duly  certified  to  have  satis- 
factorily completed  such  course  under  an  instructor  who  is  a 
lawyer,  shall  be  entitled  to  the  same  reduction  in  the  time 
required  by  the  university  for  its  degree  of  LL.  B.,  as  that 
granted  to  its  own  undergraduates  similarily  qualified ;  third, 
establish  a  representative  committee  to  supervise  the  work- 
ing of  this  plan.  If  several  universities  should  unite  in  pre- 
scribing such  an  undergraduate  course  and  making  such  agree- 
ment, the  resulting  uniformity  would  materially  aid  the  colleges 
as  well  as  tend  to  increase  the  number  of  liberally  trained 
lawyers  at  the  bar.  What  has  recently  been  accomplished  by 
the  universities  and  colleges  of  New  England  and  the  Middle 
States  in  prescribing  uniform  requirements  for  admission  to 
their  academic  departments  raises  a  presumption  that  no  insu- 
perable difficulty  would  be  found  in  executing  such  a  plan. 
For  cause  shown,  any  college  to  which  such  a  privilege  had 
been  granted  could  be  stricken  from  the  list.  Without  waiting 
for  such  action,  any  university  by  withholding  its  degree  of 
LL.  6.  in  any  individual  case,  would  have  an  immediate 
remedy. 

Our  goal  is  the  advancement  of  legal  education.  Progress 
towards  it  must  needs  be  slow.  Happily  the  requirement  of  a 
bachelor's  degree  for  admission  to  the  law  school  now  is  made 
by  our  oldest  university.  Harvard.  Until  it  shall  be  deemed 
practicable  to  follow  its  example  in  other  parts  of  the  country, 
closer  relation,  with  or  without  any  formal  compact,  between 
our  universities  and  colleges  may  do  something  to  promote  the 
end  sought.     That  full  realization  of  the  benefits  of  any  for- 


JAMES  FAIRBANKS  COLBT.  541 

mal  arrangement  would  leave  mnch  to  be  desired  is  admitted, 
but  it  is  given  to  no  generation  to  complete  all  its  work  or 
full;  attain  its  ideals.  Our  sages,  Hale,  Mansfield  and  Black- 
stone,  in  the  old  home,  Marshall,  Story  and  Kent,  in  the  new, 
were  able  to  add  only  by  slow  and  tentative  methods  to  the 
stately  fabric  of  our  law ;  its  humblest  teachers  may  be  content 
if,  by  like  methods,  they  are  enabled  to  increase  in  smallest 
degree  the  knowledge  of  those  who  in  the  times  that  are  to  be 
shall  administer  justice. 


TWO  YEARS'  EXPERIENCE  OF  THE  NEW  YORK 
STATE  BOARD  OF  LAW  EXAMINERS, 

BT 

AUSTEN  G.  FOX, 

OF  NKW  YORK, 

A  Membeb  of  the  New  York  State  Board  of  Law  Examiners. 

The  inTitation  which  so  kindly  was  extended  to  me  to 
prepare  this  paper  was  accepted  with  much  hesitation,  and 
principally  because  of  our  Secretary's  assurance  that  the 
experience  of  the  New  York  State  Board  of  Law  Examiners, 
short  though  it  has  been,  might  be  of  use  to  the  profession  in 
other  States. 

"Justice,  Sir,"  said  Webster,  'Ms  the  great  interest  of  man 
on  earth.** 

At  Lincoln*s  Inn  Hall,  on  October  28, 1896,  at  the  opening 
of  the  course  of  lectures  under  the  Council  of  Legal  Educa- 
tion, the  subject  of  the  address  included  the  requirements 
for  admission  to  the  bar  both  in  England  and  the  United  States, 
and  the  speaker  was  the  Lord  Chief  Justice  of  England. 
("  The  Law  Times;'  vol  100,  p.  16.) 

It  is  a  high  duty  that  rests  upon  the  State  to  see  to  it  that, 
in  the  administration  of  justice,  none  but  men  of  learning  and 
character  shall  be  permitted  to  bear  a  part,  and  among  the  true 
leaders  of  the  bar  there  has  ever  been  that  "  chastity  of  honor 
which  felt  a  stain  like  a  wound.** 

In  some  States  of  the  Union,  however,  the  profession  has 
had  to  struggle  with  a  popular  delusion  that  no  general  or 
professional  education  should  be  required  of  any  one  before 
his  admission  to  the  bar. 

Although,  there  is,  probably,  no  state  in  which  the  exami- 
nation for  admission  to  the  bar  is  more  thorough  to-day  than 
it  is  in  New  Hampshire,   yet,  in  a  letter,   which  Mr.  Chief 
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Justice  Carpenter,  of  that  State,  has  been  kind  enough  to  write 
to  me  upon  the  subject  of  admission  to  the  bar,  he  recites  the 
fact  that  from  1842  to  1872  it  was  provided  by  Statute,  as 
follows :  ^^Any  citizen  of  the  age  of  twenty-one  years,  of  good 
moral  character,  on  application  to  the  Supreme  Court,  shall  be 
admitted  to  practice  as  an  attorney."  "  The  result  of  thia 
system,"  writes  the  Chief  Justice,  "was  to  introduce  into  the 
bar  many  persons  ignorant  of  elemental  legal  principles,  unin- 
structed  in  professional  duty,  and  wholly  unworthy  of  their 
trust.  Many  such  persons  have  been  removed  from  oflSce  by 
the  Court,  for  unprofessional  conduct,  due,  in  a  majority  of 
cases,  to  ignorance  of  their  duty,  rather  than  to  a  wilful 
misdoing." 

It  was  not  until  1878  that  the  Supreme  Court  of  New 
Hampshire  adopted  the  system  of  examinations,  which  has 
prevailed  to  the  present  time,  and  which,  in  its  important  feat- 
ures, is  the  same  as  that  which,  since  January  1895,  has 
existed  in  New  York. 

It  is  accordingly  with  great  pleasure,  that  I  am  permitted 
to  quote  Mr.  Chief  Justice  Carpenter  on  the  effect  of  the 
change.  He  writes:  "The  effect  of  the  system  has  been 
highly  salutary.  The  expectation  of  the  Court  in  adopting 
the  system  has  been  fully  realized.  The  professional  standing 
of  the  younger  members  of  the  bar,  of  those  admitted  since 
1878,  as  a  class,  is  vastly  higher  than  was  that  of  the  young 
men  admitted  before  that  time.  As  a  necessary  consequence," 
the  Chief  Justice  continues,  "  the  bar,  as  a  whole,  is  con- 
stantly increasing  in  strength  and  influence  and  in  the  con- 
fidence of  the  public.  The  system  operates  to  the  great  satis- 
faction of  the  bar,  and  now,  I  think,  to  that  of  the  people 
generally,  some  of  whom  were,  at  first,  disposed  to  condemn 
it,  and  sought  to  abolish  it  by  legislative  action." 

The  conditions  that  prevailed  in  New  York  before  the  pass- 
age of  the  act  under  which  the  present  Board  was  appointed  ; 
the  object  which  the  Legislature  had  in  view  in  passing  the 
act;  the  work  which  the  Board   has  done,  and   the  results 
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which  thus  far  have  been  obtained,  are  the  topics  to  which  this 
paper  will  be  devoted. 

In  September  1876,  in  a  paper  read  at  a  meeting  of  The 
American  Social  Science  Association,  held  at  Saratoga,  Mr. 
Lewis  L.  Delafield  in  describing  the  condition  of  legal  educa- 
tion and  admission  to  the  Bar  in  New  York  said:  ^^Un- 
happily the  law  gave  to  the  three  principal  schools  the  per- 
nicious privilege  of  having  their  graduates  admitted  to  the 
bar  upon  presentation  of  the  school  diploma,  and  withont  the 
public  examination  in  open  court,  required  by  the  rules.  The 
charters  of  the  schools  varied  greatly ;  the  graduates  of  the 
Hamilton  Law  School  might  be  admitted  whenever  they  could 
pass  an  examination  in  the  school,  without  reference  to  the 
time  of  their  studies;  the  Albany  and  University  schools 
might  admit  in  thirty-six  weeks,  and  the  Columbia  School  in 
eighteen  months,  without  any  public  examination.  The  differ- 
ence and  the  privilege  were  alike  unreasonable.  This  partial 
legislation  naturally  led  to  evasion.  The  Columbia  College 
School  construed  the  eighteen  months  required  by  the  Statute 
as  meaning  academic  months,  and  thus  reduced  the  term  to 
fifteen  statute  months.  In  the  competition  which  ensued,  all 
conditions  of  fitness  were  overlooked,  no  preliminary  examina- 
tions were  required,  the  school  catalogues  announced  that  no 
examinations  and  no  particular  course  of  previous  study  were 
necessary  for  admission.  In  all  the  schools  the  professors 
themselves  conducted  the  examinations  for  admission  to  the 
bar.  Thus,  the  singular  spectacle  was  presented  of  first  invit- 
ing all,  however  unfitted,  to  study  law,  and  then  admitting 
them  to  practice  upon  the  report  of  their  instructors." 

{Fenn  Monthly  for  1876  ;  Vol  7,  page  960.) 

During  several  years  after  1876,  when  the  Court  of  Ap- 
peals of  New  York  adopted  rules,  requiring  a  public  examina- 
tion of  applicants  for  admission  to  the  bar,  the  Legislature 
passed  acts,  exempting  graduates  of  New  York  law  schools 
from  the  necessity  of  taking  such  an  examination. 
35 
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For  many  years  before  1894,  the  General  Term  of  the 
Supreme  Court  in  each  of  the  fiye  Judicial  Departments  had 
been  in  the  habit  of  appointing  from  the  Bar  a  committee 
which  usually  consisted  of  three  members,  to  conduct  exami- 
nations for  admission  to  the  bar.  In  some  departments  there 
were  both  oral  and  written  examinations,  while  in  at  least  one 
department,  there  was  no  written  examination  and  the  oral 
examination  did  not  deserve  the  name.  In  that  department, 
the  efforts  of  the  bar  to  raise  the  standard  of  examinations, 
or,  rather,  to  create  some  standard  met  with  continued  and 
stubborn  opposition  by  the  Presiding  Justice  of  the  General 
Term.  On  the  other  hand,  no  complete  history  of  the  progress 
of  the  efforts  to  establish  thorough  examinations  for  admission 
to  the  bar  will  omit  an  acknowledgment  of  the  debt  that  the 
Community  owes  to  the  Presiding  Justice  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First  Judicial  Depart- 
ment. Other  judges,  throughout  the  State,  have  given  their 
influence  to  the  same  end,  but  the  very  fact  that,  of  the  appli- 
cants for  admission  to  the  bar,  probably  more  than  half  the 
entire  number,  applied  in  the  City  of  New  York,  made  the 
attitude  of  the  Presiding  Justice  in  the  First  Department  of 
controlling  importance. 

A  complete  history  of  the  struggle,  out  of  which  has  come 
the  present  system,  would  be  interesting,  but  my  principal 
object  is  to  give  a  statement  of  the  system,  the  methods  which 
the  Board  of  Law  Examiners  has  adopted,  and  the  results  that, 
thus  far,  have  been  obtained. 

The  system,  which  owes  its  existence  largely  to  the  untiring 
efforts  of  the  New  York  State  Bar  Association,  was  made 
possible  by  an  act  of  the  Legislature  (Chap.  760,  Laws  of 
1894),  which  authorized  the  Court  of  Appeals  to  appoint  a 
State  Board  of  Law  Examiners,  to  consist  of  three  members. 
The  term  of  office  was  fixed  at  three  years,  and  the  Court  was 
authorized  to  fix  the  compensation  of  the  members,  such  com- 
pensation to  be  paid  out  of  a  fund  to  arise  from  the  payment 
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made  by  each  applicant  of  the  sum  of  fifteen  dollars,  entitling 
the  applicant  to  three  examinations,  if  necessary. 

In  October,  1894,  the  Court  of  Appeals  appointed  William 
P.  Goodelle,  of  Syracuse,  ex-Judge  Franklin  M.  Danaher,  of 
Albany,  and  the  writer  of  this  paper. 

In  order  to  entitle  an  applicant  to  an  examination  he  must 
prove  by  his  affidavit  that  he  is  a  citizen  of  the  United  States, 
a  resident  of  New  York,  twenty-one  years  of  age,  and  that 
he  has  studied  law  three  years,  '^  except  that  if  the  applicant 
be  a  graduate  of  any  college  or  university,  his  period  of  study 
may  be  two  years  instead  of  three."     JRuk  IV. 

The  course  of  study  must  be  followed  after  the  age  of  eigh- 
teen years,  and  may  consist  of  serving  a  clerkship  in  an  office 
or  in  attendance  at>'  an  incorporated  law  school,  or  a  law  school 
connected  with  an  incorporated  college  or  university,  having  a 
law  department  organized  with  competent  instructors  and  pro- 
fessors, in  which  instruction  is  regularly  given,"  or  in  part 
by  attendance  at  such  law  school,  and  in  part  by  serving  such 
clerkship. 

(Rule  V.     Subdivision  1,) 

If  the  applicant  be  a  college  graduate,  he  must  have  pur- 
sued his  study  of  law  after  graduation. 

"Applicants  who  are  not  graduates  of  a  college  or  university 
shall,  before  entering  upon  the  clerkship,  or  attendance  at  a  law 
school,  or  within  one  year  thereafter,  have  passed  an  examina- 
tion, conducted  under  the  authority  and  in  accordance  with  the 
ordinances  and  rules  of  the  University  of  the  State  of  New 
York,  in  English  Composition,  Advanced  English,  first  year 
Latin,  Arithmetic,  Algebra,  Geometry,  Civics,  and  Economics, 
or  in  their  substantial  equivalents  as  defined  by  the  rules  of 
the  University." 

{Rule  V,     Subdivision  5.) 

By  this  rule  the  Regents  of  the  University  are  permitted  to 
accept,  as  an  equivalent,  either  a  Regent's  Diploma,  or  a  cer- 
tificate that  the  applicant  has  completed  successfully  a  full 
year's  course  of  study  in  a  College  or  University,  or  that  he 
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has  completed  satisfactorily  a  three  years'  course  of  study  in 
any  institution  registered  by  the  Regents  as  maintaining  a 
satisfactory  academic  standard. 

The  attendance  in  a  law  school  must  haye  been  for  two  entire 
school  years  of  not  less  than  eight  months  each. 

In  computing  the  period  of  clerkship  in  an  office  a  yacation 
actually  taken,  not  exceeding  two  months,  is  allowed  as  part 
of  the  year. 

The  rules  provide  for  admission  to  the  bar  in  New  York  on 
motion  of  any  person  who  has  been  admitted  to  the  bar  in 
another  State  and  practised  there  in  the  highest  court  of  law 
three  years,  or  *'who  being  an  American  citizen  and  domiciled 
in  a  foreign  country,  has  received  such  diploma  or  degree 
therein,  as  would  have  entitled  him,  if  a  citizen  of  such  foreign 
country,  to  practise  law  in  its  courts.'* 

Persons  who  have  been  admitted  to  the  bar  in  another  State, 
and  remained  therein  as  practising  attorneys  for  at  least  one 
year,  may  be  entitled  to  the  examination,  after  a  period  of  law 
study  of  one  year  within  this  State. 

The  object  of  the  Legislature  was  to  establish  a  high  and 
uniform  standard  for  admission  to  the  bar ;  and  to  secure  that 
object  the  members  of  the  State  Board  of  Law  Examiners 
have  given  their  best  thought  and  much  labor,  realizing  that 
the  success  of  the  new  system  must  depend  largely  on  the 
manner  in  which  it  should  be  administered. 

The  task  of  one  who  examines  applicants  for  admission  to 
the  bar  may  diflFer  from  that  of  the  professor  who  examines 
his  students  on  the  work  they  have  done. 

The  examiner  for  admission  to  the  bar  deals  with  the  results 
of  legal  education  obtained  under  the  instruction  of  others. 
His  duty  is  to  ascertain  whether  the  applicant  is  qualified  to 
advise  clients.  But  a  client  needs  advice  as  to  his  legal  rights 
or  obligations,  in  his  particular  case,  that  is,  on  the  facts  that 
he  presents  to  his  adviser. 

The  examination  for  admission  to  the  bar  ought,  therefore, 
to  test  the  ability  of  an  applicant  to  apply  the  principles  of  the 
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law  to  given  facts.  A  readiness  in  giving  definitions  and  repeat- 
ing rules  of  law  is  quite  consistent  with  utter  incapacity  to 
apply  the  doctrines  of  law  or  equity  to  the  simplest  case.  An 
applicant  who  repeated  with  accuracy  the  Latin  names  of  the 
different  kinds  of  bailment,  showed  by  his  answer  to  a  question 
based  on  given  facts,  that  he  could  not  distinguish  a  bailment 
from  a  sale. 

From  the  beginning  of  our  work  as  examiners,  we  have 
adopted  the  plan  of  putting  questions  that  require  the  appli- 
cants to  show  whether  or  not  they  know  what  principles  of  law 
are  involved  in  the  solution  of  given  problems,  and  have  selected 
such  problems  as  might  naturally  be  presented  to  a  lawyer  for 
his  solution. 

It  is  true  that  this  plan  of  examination  differs  from  that 
which,  for  many  years,  had  existed  in  some  of  the  Judicial 
Departments  of  this  State,  and  from  that  which  now  exists  in 
many  other  States.     It  is  not,  however,  new. 

A  few  weeks  ago,  I  read  the  following  account  of  the  method 
of  examination  which  was  applied  by  the  late  Charles  0* Conor. 
"Mr.  O'Conor  stated  certain  facts  and  asked  the  one  at  the 
head  of  the  class  what  legal  proceedings  he  would  take  if  applied 
to  in  such  a  case." 

A  glance  at  the  examination  paper  which  is  appended  hereto 
will  show  that  our  plan  of  examination  is  identical  with  that 
adopted  by  Mr.  O'Conor. 

During  the  first  year  we  retained  the  oral,  in  addition  to  the 
written,  examination.  Failure,  however,  to  pass  the  written 
examination  was  followed,  almost  invariably  by  the  display  of 
further  ignorance  on  the  oral  examination.  Even  when  that 
did  not  happen,  correct  answers  to  the  few  questions  that  the 
necessary  limits  of  an  oral  examination  permitted,  did  not  cure 
the  ignorance  which  the  written  answers  had  disclosed. 

Cleverness  and  fluency  might  enable  some  to  make  a  good 
impression,  but  could  not  be  accepted  as  substitutes  for  knowl- 
edge of  the  law.  Unless  each  applicant  can  be  examined 
separately  and  apart  from  the  others,  and  examined  at  leisure, 
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as  is  done  in  some  of  the  German  uniyersities,  an  oral  exam- 
ination precludes  anything  like  even  a  pretense  of  uniformity. 
But  it  was  uniformity  of  standard  that  the  Board  was  expected 
to  establish. 

Finally,  oral  examinations  become  impracticable  when 
between  four  and  five  hundred  applicants  present  themselves 
at  one  examination. 

I  have  endeavored  to  show  briefly  how  we  have  construed 
our  duty,  and  the  methods  that  we  have  employed. 

The  results  of  the  work  which  the  State  Board  thus  far  has 
performed  are  plain  and  important. 

I  take  pleasure  in  giving  the  statistics,  realizing  that  they 
are  not  broad  enough  yet  to  furnish  a  safe  basis  for  inferences. 

The  State  Board  held  its  first  examination  in  January  1895. 

The  number  of  applications  received  to  June,  1896,  is  1118. 

The  number  of  applicants  examined  is  1051. 

The  number  of  applicants  who  were  graduates  of  Colleges 
or  Universities,  438. 

The  number  of  applicants  who  were  not  graduates  of  Col- 
leges or  Universities,  652.  This  number  includes  28  whose 
records  of  preliminary  study  are  incomplete,  and  who  are 
included  in  this  class,  because  they  are  not  shown  to  be 
graduates. 

The  number  of  applicants  who  had  been  admitted  to  the 
bar  in  other  States,  38. 

The  graduates  of  colleges  and  universities  came  from  sixty- 
nine  diflferent  institutions. 

Taking  the  colleges  or  universities  that  sent  more  than 
nine  applicants  apiece,  in  the  order  of  the  number  of  appli- 
cants, except  that  Harvard  and  Princeton  sent  the  same  num- 
ber, they  are  as  follows:  Yale,  College  of  the  City  of  New 
York,  Harvard,  Princeton,  Columbia,  Cornell,  Hamilton, 
Amherst,  University  of  the  City  of  New  York,  and  Williams. 

Of  the  438  graduates  of  colleges  or  universities  65  had 
only  office  experience,  83  had  both  law  school  and  office  ex- 
perience, while  285  had  only  law  school  experience. 
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Of  the  652  applicants  who  were  not  graduates  of  a  college 
or  university,  192  had  had  only  oflSce  experience,  349  had 
both  law  school  and  office  experience,  while  88  had  only  law 
school  experience.  As  has  been  said,  there  is  no  record 
of  28. 

Of  the  1050  examined,  793  had  had  training  in  a  law 
school,  while  257  had  had  only  experience  in  an  office. 

Of  the  793  who  had  attended  law  schools,  116,  or  about  14 
per  cent.,  failed  to  pass  one  or  more  times. 

Of  the  the  257  who  had  not  attended  a  law  school,  68,  or 
about  26  per  cent.,  failed  to  pass  one  or  more  times. 

Of  the  433  who  were  graduates  of  colleges  or  universities, 
51,  or  about  11  per  cent.,  failed  to  pass  one  or  more  times. 

Of  the  65  college  graduates  who  had  had  only  office  ex- 
perience, 16,  or  about  24  per  cent.,  failed  to  pass  one  or  more 
times. 

Of  the  83  college  graduates  who  had  both  law  school  and 
office  experince,  11,  or  about  13  per  cent.,  failed  to  pass  one 
or  more  times. 

Of  the  285  college  graduates  who  had  only  law  school  ex- 
perience, 24,  or  about  8  per  cent,  failed  to  pass  one  or  more 
times. 

Of  the  652  who  were  not  College  graduates,  133,  or  about 
20  per  cent.,  failed  to  pass  one  or  more  times. 

Of  the  192  who  had  attended  neither  college  nor  a  law  school, 
51,  or  over  26  per  cent.,  failed  to  pass  one  or  more  times. 

Of  349  who  had  no  college  education,  but  who  had  both 
law  school  and  office  experience,  72,  or  over  20  per  cent., 
failed  to  pass  one  or  more  times. 

Of  the  83  who  had  no  college  education,  and  had  attended 
a  law  school  but  not  an  office,  10,  or  over  J  2  per  cent.,  failed 
to  pass  one  or  more  times. 

The  Board  has  examined  14  women  and  admitted  12. 

Of  the  1118  who  have  applied  for  examination  there  are  85 
who  are  entitled  to  another  examination.  The  provision  that 
entitles  an  applicant  to  three  examinations,  without  further 
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fee,  operates  favorably.  The  applicant  who  fails  to  pass  the 
first  time  looks  upon  his  failure  not  as  a  rejection,  but  only  as 
a  postponement  and  an  incentive  to  do  better  work. 

The  work  that  the  State  Board  has  done  is  not  primarily 
educational.  The  steady  adherence  to  its  purpose  to  maintain 
a  high  standard  for  admission  to  the  bar  has,  however,  strength- 
ened the  hands  of  instructors  of  the  law. 

It  is  unhappily  true  that,  ordinarily,  the  question  that  the 
student  asks  is,  what  is  the  least  amount  of  preparation  that 
will  enable  me  to  pass  the  examination  for  admission  to  the 
bar? 

Thus,  the  requirements  of  the  State  Board  become  of  direct 
assistance  to  the  cause  of  legal  education. 

In  one  respect,  the  rules  of  the  Court  of  Appeals  ought,  I 
think,  to  be  changed.  The  rule  allows  an  applicant  to  count 
one  year's  study  of  law  before  he  has  taken  his  Regents'  exami- 
nation. 

The  requirements  of  that  examination  are  not  very  severe, 
and  the  applicant  ought  not,  I  think,  to  be  allowed  to  count 
any  time  that  he  has  spent  in  the  study  of  the  law  before  he 
has  passed  the  Regents'  examinations. 

Upon  another  point  there  can  be  no  doubt.  There  should 
be  only  one  set  o.f  questions  presented  for  the  entire  State  at  a 
given  term  of  Court.  The  New  York  Statute  requires  the 
Board  of  Law  Examiners  to  hold  two  examinations  each  year 
in  each  Judicial  Department.  As  there  are  four  Departments, 
the  three  examiners  are  obliged  to  present  one  examination 
paper  in  New  York  and  Brooklyn,  and  on  another  day  a  diflFer- 
ent  paper  in  Rochester  and  Albany.  An  amendment  that  will 
permit  the  Board  to  hold  the  examination  for  both  the  First  and 
Second  Departments,  either  in  New  York  or  Brooklyn,  is 
essential  to  uniformity  of  standard. 

A  knowledge  of  the  legal,  political,  and,  to-day  one  is 
inclined  to  add,  the  financial,  history  of  his  country,  as  well  as 
of  its  common  and  statute  law,  should  be  required  of  every 
one  who  seeks  admission  to  the  bar. 
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At  an  address  delivered  at  the  annual  meeting  of  the  Chicago 
bar  on  July  16,  1896,  Mr.  Charles  H.  Aldrich,  after  describ- 
ing the  distress  that  existed  in  the  country  at  the  close  of  the 
Revolutionary  War  and  the  jealousy  that  then  divided  the 
States,  called  attention  to  the  fact  that  at  that  time  there  came 
into  existence  and  power  a  large  and  violent  party  who  pro- 
claimed that  the  prosperity  of  the  country  lay  in  issuing 
unlimited  irredeemable  paper  money,  and  in  proscribing  the 
lawyers. 

Mr.  Aldrich's  statement  receives  apt  illustration  in  the  fol- 
lowing extract  from  the  "Letters  of  an  American  Farmer," 
written  in  1782: 

"  Lawyers  .  .  are  plants  that  will  grow  in  any  soil  that 
is  cultivated  by  the  hands  of  others,  and,  when  once  they  have 
taken  root,  they  will  extinguish  every  vegetable  that  grows 
about  them.  The  fortunes  they  daily  acquire  in  every  pro- 
vince from  the  misfortunes  of  their  fellow  citizens  are  surpris- 
ing. The  most  ignorant,  the  most  bungling  member  of  that 
profession  will,  if  placed  in  the  most  obscure  part  of  the 
country,  promote  litigiousness,  and  amass  more  wealth  without 
labor  than  the  most  opulent  farmer  with  all  his  toils.  They 
have  so  dexterously  interwoven  their  doctrines  and  quirks  with 
the  laws  of  the  land,  or  rather  they  are  become  so  necessary 
an  evil  in  our  present  Constitution,  that  it  seems  unavoidable 
and  past  all  remedy.  What  a  pity  that  our  forefathers,  who 
happily  extinguished  so  many  fatal  customs,  and  expunged 
from  their  new  government  so  many  errors  and  abuses,  both 
religious  and  civil,  did  not  also  prevent  the  introduction  of  a 
set  of  men  so  dangerous !  .  .  The  nature  of  our  laws,  and 
the  spirit  of  freedom,  which  often  tends  to  make  us  litigious, 
must  necessarily  throw  the  greatest  part  of  the  property  of 
the  colonies  into  the  hands  of  these  gentlemen.  In  another 
century  the  law  will  possess  in  the  North  what  now  the  Church 
possesses  in  Peru  and  Mexico.** 

VoL  Ily  pp.  30-31,  Letters  of  James  Russell  Lowell. 
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The  control  and  direction  of  public  affairs  have,  however, 
remained  largely  with  the  members  of  the  bar,  and  though 
the  present  assault  on  the  Nation's  life  and  honor  may  find  its 
leader  in  a  lawyer,  he  will  not  count  among  his  followers  those 
who  have  trained  their  minds  truly  and  sternly  in  these  great 
principles  of  ethics,  that  find  expression  in  the  controlling 
doctrines  of  equity  and  the  Common  Law. 

Rather  will  the  bar  cling  to  the  memory  of  that  young 
graduate  of  Harvard,  William  Eustis  Russell,  who,  dying 
under  forty,  an  honored  member  of  our  profession,  had  been 
Mayor  of  his  native  City  of  Cambridge,  and  Governor  of  the 
Commonwealth  of  Massachusetts,  and  at  whose  funeral  were 
quoted  his  own  words :  "  Truth  never  lay  in  compromise,  nor 
success  in  evasion  of  responsibility.  Let  us  find  the  truth, 
bravely  assert  it,  and  trust  the  cause  to  conscience  and 
patriotism/* 

To  aid  in  an  effort  to  elevate  the  bar  and  thus  increase  its 
influence  and  power  for  good  is,  indeed,  to  promote  the  gen- 
eral welfare. 

If  it  be  true  that  every  one  owes  a  debt  to  his  profession, 
here  is  one  way  of  discharging  honorably  the  obligation. 
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CHAPTER  760.  LAWS  OF  NEW  YORK,  1894. 

Section  1.  Section  fifty-six  of  the  Code  of  Civil  Procedure 
is  hereby  amended  so  as  to  read  as  follows : 

§  66.  Examination  and  Admission  of  Attorneys. — A  citizen 
of  the  State,  of  full  age,  applying  to  be  admitted  to  practice  as 
an  attorney  or  counsellor  in  the  Courts  of  Record  of  the  State, 
must  be  examined  and  licensed  to  practice  as  herein  prescribed. 
A  State  Board  of  Law  Examiners  is  hereby  created,  to  consist 
of  three  members  of  the  bar,  of  at  least  ten  years  standing, 
who  shall  be  appointed  from  time  to  time  by  the  Court  of 
Appeals,  and  shall  hold  ofiSce  as  a  member  of  such  board  for 
a  term  of  three  years,  except  under  the  first  appointment 
which  shall  be  for  terms  of  one,  two  and  three  years  respect- 
ively, until  the  appointment  of  his  successor.  Such  Court 
shall  prescribe  rules  providing  for  a  uniform  system  of  examina- 
tion which  shall  govern  such  Board  of  Law  Examiners  in  the 
performance  of  its  duties  and  shall  fix  the  compensation  of  its 
members.  There  shall  be  examinations  of  all  persons  applying 
for  admission  to  practice  as  attorneys  and  counsellors-at-law 
at  least  twice  in  each  year,  in  each  judicial  department,  and 
at  such  other  times  and  places  as  the  Court  of  Appeals  may 
direct. 

'Every  person  applying  for  such  examination  shall  pay  such 
fee,  not  to  exceed  fifteen  dollars,  as  may  be  fixed  by  the  Court 
of  Appeals,  as  necessary  to  cover  the  cost  of  such  examinations. 
On  payment  of  one  examination  fee  the  applicant  shall  be 
entitled  to  the  privilege  of  not  exceeding  three  examinations. 
Such  board  shall  certify  to  the  general  term  of  the  department, 
in  which  each  candidate  has  resided  for  the  past  six  months, 
every  person  who  shall  pass  the  examination,  provided  such 
person  shall  have,  in  other  respects,  complied  with  the  rules 
regulating  admission  to  practice  as  attorneys  and  counsellors, 
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which  fact  shall  be  determined  by  said  board  before  examina- 
tion. Upon  such  certificate,  if  the  general  term  shall  find 
that  such  person  is  of  good,  moral  character,  it  shall  enter  an 
order  licensing  and  admitting  him  to  practice  as  an  attorney 
and  counsellor  in  all  the  Courts  of  the  State.  Race  or  sex 
shall  constitute  no  cause  for  refusing  any  person  examination 
or  admission  to  practice.  Any  fraudulent  act  or  representa- 
tion by  an  applicant,  in  connection  with  his  application  or 
admission,  shall  be  sufiicient  cause  for  the  revocation  of  his 
license  by  the  general  term  granting  the  same.  Such  board 
shall  render,  during  the  month  of  January,  an  annual  account 
of  all  their  receipts  and  disbursements  to  the  Court  of  Appeals. 
The  Court  of  Appeals  may  make  such  provisions  as  it  shall 
deem  proper  for  admission  of  persons  who  have  been  admitted 
to  practice  in  other  states  or  countries. 

§  2.  This  Act  shall  go  into  effect  January  first,  eighteen 
hundred  and  ninety-five,  but  the  examiners  may  be  appointed 
and  rules  for  examination  adopted  immediately. 
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RULES  IN  RELATION  TO  THE 

ADMISSION  OF   ATTORNEYS  AND  COUNSELLORS- 

AT-LAW. 

AS  AMENDED  AND  ADOPTED  BY  THE  JUDGES  OF  THE  COURT  OP  APPEALS, 

December  a,  1895,  to  take  effect  January  i,  1896. 

Rule  I. 

No  person  shall  be  admitted  to  practice  as  an  attorney  or  counsellor  in 
any  Court  of  Record  in  this  State,  without  a  regular  admission  to  the  bar 
and  license  to  practice  granted  by  an  Appellate  Division  of  the  Supreme 
Court. 

Rule  II. 

Any  person  who  has  been  admitted  to  practice,  and  has  practiced  three 
years  as  an  attorney  and  counsellor  in  the  highest  court  of  law  in  another 
State,  and  any  person  who  has  thus  practiced  in  another  country,  or  who, 
being  an  American  citizen  and  domiciled  in  a  foreign  country,  has  received 
such  diploma  or  degree  therein,  as  would  have  entitled  him,  if  a  citizen  of 
such  foreign  country,  to  practice  law  in  its  courts  may,  in  the  discretion  of 
an  Appellate  Division  of  the  Supreme  Court,  be  admitted  and  licensed 
without  an  examination.  But  he  must  possess  the  other  qualifications 
required  by  these  rules,  and  must  produce  a  letter  of  recommendation 
from  one  of  the  Judges  of  the  highest  Court  of  law  of  such  other  State,  or 
country,  or  furnish  other  satisfactory  evidence  of  character  and  qualifi- 
cations. 

Rule  III. 

All  other  persons  may  be  admitted  and  licensed  upon  producing  and 
filing  with  the  Court  the  certificate  of  the  State  Board  of  Law  Examiners 
that  the  applicant  has  satisfactorily  passed  the  examination  prescribed  by 
these  rules  and  has  complied  with  their  provisions ;  and  upon  producing 
and  filing  with  the  Court  evidence  that  such  applicant  is  a  person  of  good 
moral  character,  which  may  be  shown  by  the  certificate  of  the  attorney 
with  whom  he  has  passed  his  clerkship,  or  by  some  attorney  in  the  town 
or  city  where  he  resides,  but  such  certificate  shall  not  be  conclusive,  and 
the  court  may  milke  further  examination  and  inquiry. 

Rule  IV. 

To  entitle  an  applicant  to  an  examination  as  an  attorney  and  counsellor, 
he  must  prove,  by  his  own  affidavit,  to  the  satisfaction  of  the  State  Board 
of  Law  Examiners : 
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FirM.  That  he  is  a  citizen  of  the  United  States,  twentj-one  years  of 
age,  stating  his  age,  and  a  resident  of  the  State,  and  that  he  has  not  been 
examined  for  admission  to  practice  and  been  refused  admission  and  license 
within  three  months  immediately  preceding. 

Second.  That  he  has  studied  law  in  the  manner  and  according  to  the 
conditions  hereinafter  prescribed  for  a  period  of  three  years,  and  that  he  is 
the  same  person  mentioned  in  his  annexed  preliminary  papers,  except  that 
if  the  applicant  be  a  graduate  of  any  college  or  university,  his  period  of 
study  may  be  two  years  instead  of  three ;  and  except  also  that  persons  who 
haye  been  admitted  as  attorneys  in  the  highest  court  of  original  juris- 
diction of  another  State  or  country,  and  have  remained  therein  as  practicing 
attorneys  for  at  least  one  year,  may  be  admitted  to  such  examination  after 
a  period  of  law-study  of  one  year  within  this  State. 

Rule  V. 

Applicants  for  examination  shall  be  deemed  to  have  studied  law  within 
'  the  meaning  of  these  rules  only  when  they  have  complied  with  the  follow- 
ing terms  and  conditions,  viz : 

1.  The  provisions  for  requisite  periods  of  study  must  be  fulfilled  by 
serving  a  regular  clerkship  in  the  office  of  a  practicing  attorney  of  the 
Supreme  Court  in  this  State  after  the  age  of  eighteen  years ;  or  after  such 
age,  by  attending  an  incorporated  law  school,  or  a  law  school  connected 
with  an  incorporated  college  or  university  having  a  law  department  organ- 
ized with  competent  instructors  and  professors,  in  which  instruction  is 
regularly  given ;  or  after  such  age,  by  pursuing  such  course  of  study,  in 
part  by  attendance  at  such  law  school,  and  in  part  by  serving  such  clerk- 
ship. 

2.  If  the  applicant  be  a  graduate  of  a  college  or  university,  he  must 
have  pursued  the  prescribed  course  of  study  after  his  graduation ;  and  if 
he  be  a  person  admitted  to  the  bar  of  another  State  or  country,  he  must 
have  pursued  his  prescribed  period  of  study  after  having  remained  an 
attorney  in  such  other  State  or  country  for  the  period  of  one  year. 

3.  Applicants  •  who  are  not  graduates  of  a  college  or  university,  or 
membcr»  of  the  bar  as  above  prescribed,  shall,  before  entering  upon  the 
clerkship  or  attendance  at  a  law  school  herein  prescribed,  or  within  one 
year  thereafter,  have  passed  an  examination  conducted  under  the  authority 
and  in  accordance  with  the  ordinances  and  rules  of  the  University  of  the 
State  of  New  York,  in  English  composition,  advanced  English,  first  year 
Latin,  arithmetic,  algebra,  geometry,  United  States  and  English  history, 
civics  and  economics,  or  in  their  substantial  equivalents  as  defined  by  the 
rules  of  the  University,  and  shall  have  filed  a  certificate  of  such  fact  signed 
by  the  Secretary  of  the  University  with  the  Clerk  of  the  Court  of  Appeals, 
whose  duty  it  shall  be  to  return  to  the  person  named  therein  a  certified 
copy  of  the  same  showing  the  date  of  such  filing.  The  Regents  may 
accept  as  the  equivalent  of  and  substitute  for  the  examination  in  this  rule 
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prescribed  either,  first,  a  certificate  properly  authenticated,  of  having  sac- 
cessfally  completed  a  full  year's  course  of  study  in  any  college  or  univer- 
sity ;  second,  a  certificate  properly  authenticated,  of  having  satisfactorily 
completed  a  three  years'  course  of  study  in  any  institution  registered  by 
the  Regents  as  maintaining  a  satisfactory  academic  standard ;  or,  third,  a 
Regents'  diploma.  The  Regents'  certificate  above  prescribed  shall  be 
deemed  to  take  effect  as  of  the  date  of  the  completion  of  the  Regents' 
examination,  as  the  same  shall  appear  upon  said  certificate. 

Attendance  on  a  law  school  during  a  school  year  of  not  less  than  eight 
months  in  any  year,  shall  be  deemed  a  year's  attendance  under  this  rule; 
and  in  computing  the  period  of  clerkship  a  vacation  actually  taken,  not 
exceeding  two  months  in  each  year  shall  be  allowed  as  part  of  such  year. 

It  shall  be  the  duty  of  attorneys,  with  whom  a  clerkship  shall  be  com- 
menced, to  file  a  certificate  of  the  same  in  the  oflice  of  the  Clerk  of  the 
Court  of  Appeals,  which  certificate  shall  in  each  case  state  the  date  of  the 
beginning  of  the  the  period  of  clerkship,  and  such  period  shall  be  deemed 
to  commence  at  the  time  of  such  filing,  and  shall  be  computed  by  the 
calendar  year.  The  same  period  of  time  shall  not  be  duplicated  for  differ- 
ent purposes,  except  that  a  student  attending  a  law  school  as  herein  pro- 
vided, and  who,  during  the  vacations  of  such  school,  not  exceeding  three 
months  in  any  one  year,  shall  pursue  his  studies  in  the  office  of  a  prac- 
ticing attorney,  shall  be  allowed  to  count  the  time  so  occupied  during  such 
vacation  or  vacations  as  part  of  the  clerkship  in  a  law  office  specified  in 
these  rules. 

RUI.E  VI. 

The  State  Board  of  Law  Examiners,  before  admitting  an  applicant  to 
an  examination,  shall  require  proof  that  the  preliminary  conditions  pre- 
scribed by  these  rules  have  been  fulfilled;  which  proof  shall  be  made  as 
follows : 

1.  That  the  applicant  is  a  college  graduate,  by  the  production  of  bis 
diploma  or  certificate  of  graduation  under  the  seal  of  the  college. 

2.  That  he  has  been  admitted  to  the  bar  of  another  State  or  country 
by  the  production  of  his  license  or  certificate  executed  by  the  proper 
authorities. 

3.  That  he  ha«  served  a  regular  clerkship  in  the  office  of  a  practicing 
attorney  of  the  Supreme  ('ourt  in  this  State,  after  the  age  of  eighteen 
years,  by  producing  and  tiling  with  the  Board  a  certified  copy  of  the 
attorney's  certificate  as  filed  in  the  office  of  the  clerk  of  the  Court  of 
Appeals,  and  producing  and  filing  an  affidavit  of  the  attorney  or  attorneys, 
with  whom  such  clerkship  was  served,  showing  the  actual  service  of  such 
a  clerkship,  the  continuance  and  end  thereof,  and  that  not  more  than  two 
months  vacation  was  taken  in  any  one  year. 

4.  The  time  of  study  allowed  in  a  law  school  must  be  proved  by  the 
certificate  of  the  tejicher  or  president  of  the  faculty  under  whose  instruc- 
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tions  the  person  has  studied,  tinder  the  seal  of  the  school,  if  sach  there  be, 
in  addition  to  the  affidavit  of  the  applicant,  which  mnst  also  state  the  age 
at  which  the  applicant  began  his  attendance  at  sach  law  school,  which 
proof  most  be  satisfactorj  to  the  Board  of  £xaminerB. 

5.  That  the  applicant  has  passed  the  Brents'  examinati<Mi  or  its  equiva- 
lent, must  be  proved  bj  the  production  of  a  certified  copy  of  the  fiegents' 
certificate  filed  in  the  office  of  the  Clerk  of  the  Court  of  Appeals,  as  here- 
inbefore provided.    . 

6.  When  it  satisfactorily  appears  that  any  diploma,  affidavit  or  certifi- 
cate required  to  be  produced  has  been  lost  or  destroyed  without  the  fault 
of  the  applicant,  or  has  been  unjustly  refused  or  withheld,  or  by  the  death 
or  absence  of  the  person  or  officer  who  should  have  made  it,  cannot  be 
obtained,  the  Board  of  Law  Examiners  may  accept  such  other  proof  of 
the  requisite  facts  as  they  shall  deem  sufficient 

7.  A  law  student  whose  clerkship  or  attendance  at  a  law  school  has 
already  begun,  as  shown  by  the  record  of  the  Court  of  Appeals,  or  of  any 
incorporated  law  school,  or  law  school  established  in  connection  with  any 
college  or  university,  may  at  his  option  file  or  produce  instead  of  the 
proof  required  by  these  rules,  those  required  by  the  rules  of  the  Court  of 
Appeals  adopted  October  28, 1892. 

KULE  VIL 

When  the  filing  of  a  certificate  as  required  by  these  rules  has  been 
omitted  by  excusable  mistake,  or  without  fault,  the  court  may  order  such 
filing  as  of  the  proper  date.  All  certificates  heretofore  issued  to  law 
students  by  the  Board  of  Regents  and  founded  upon  equivalents  instead  of 
an  actual  examination,  are  validated  and  made  efiectual,  and  may  be 
accepted  as  sufficient  by  the  Board  of  Law  Examiners. 

RlTLE  VIIL 

The  State  Board  of  Law  Examiners  shall  be  paid  as  compensation,  each 
the  sum  of  two  thousand  dollars  per  year,  and,  in  addition,  such  further 
sum  as  the  court  may  direct,  and  an  annual  sum  not  exceeding  two  thou- 
sand dollars  per  year  shall  be  allowed  for  necessary  disbursements  of  the 
Board.  Every  applicant  for  examination  shall  pay  to  the  examiners  a  fee 
of  fifteen  dollars,  which  shall  be  applied  upon  the  compensation  and  allow- 
ance above  provided,  and  any  surplus  thereafter  remaining  they  shall  pay 
into  the  treasury  of  the  State ;  provided,  however,  that  such  compensation 
and  allowance  for  any  one  year  shall  not  exceed  the  aggregate  of  fees 
received  for  such  year.  The  examinations  held  by  such  State  Board  of 
Examiners  may  be  conducted  by  oral  or  written  questions  and  answers,  or 
partly  oral  and  partly  written,  but  shall  be  as  nearly  uniform  in  the  know- 
ledge and  capacity  which  they  shall  require,  as  is  reasonably  possible.  An 
applicant  who  has  failed  to  pass  one  examination  cannot  again  be  exam- 
ined, until  at  least  three  months  after  such  failure. 
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KULE  IX. 

The  State  Board  of  Law  Examiners  shall  hold  at  least  one  examination 
in  each  judicial  department,  at  the  city  or  Tillage  in  which  the  Appellate 
Divisions  of  the  Supreme  Court  are  held,  between  the  tenth  day  of  June 
and  the  twentieth  day  of  July  in  each  year,  and  one  examination  in  each 
department  at  the  places  above  named,  during  the  month  of  January  in 
each  year.  They  may  appoint  other  times  and  places  for  additional  exami- 
nations, and  may  hold  some  or  all  of  such  additional  examinations  concur- 
rently with  the  regular  or  annual  examinations  of  any  law  school  in  this 
State,  and  any  applicant  entitled  to  be  examined,  may  be  so  examined,  in 
any  department  whether  a  resident  therein  or  not. 

These  rules  shall  take  effect  on  January  1,  1896. 
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Office  of  thb  Sbcrbtasy, 
Rooms  41  and  42  Bbnsbn  Building,  Albany,  N.  Y. 

The  examinations  of  all  persons  applying  to  be  admitted  to  practice  as 
attorneys  and  counsellors  in  the  Courts  of  Record  of  this  State,  are  hereby 
appointed  to  be  held  in  each  Judicial  Department  of  the  State,  for  the 
year  1896,  as  follows : 

First  Department. 

In  New  York  City,  at  the  Court  House  of  Appellate  Division,  No.  Ill 
Fifth  Avenue,  on  January  25, 1896,  and  on  June  13,  1896,  at  9  A.  M. 

Second  Department. 

In  Brooklyn,  at  the  Court  House,  on  January  25, 1896,  and  on  June  13, 
1896,  at  9  A.  M. 

Third  Department. 

In  Albany,  at  the  City  Hall,  former  General  Term  Boom,  on  January 
22,  1896,  and  on  June  17,  1896,  at  9  A.  M. 

Fourth  Department. 

In  Bochester,  at  the  Court  House,  on  January  22,  1896,  and  on  June 
17,  1896,  at  9  A.  M. 
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For  the  State- a.t-Large. 

In  the  City  of  Syracuse,  at  the  Court  House,  former  General  Term 
Room,  on  October  14,  1896,  at  9  A.  M. 

The  Board  has  adopted  the  following  rules  : 

BULE  I. 

Each  applicant  for  examination  must  file  with  the  Secretary  of  the 
Board  at  least  fifteen  days  before  the  day  appointed  for  holding  the  exami- 
nation at  which  he  intends  to  apply,  the  preliminary  proofs  required  by 
the  Rules  of  the  Court  of  Appeals,  adopted  October  22, 1894,  relating  to 
*'The  admission  of  attome}^  and  coimsellors-at-law,"  from  which  it  must 
appear  affirmatively  and  specifically  that  all  the  preliminary  conditions 
prescribed  by  said  rules  have  been  fulfilled,  and  also  proof  of  the  residence 
of  the  applicant  for  the  six  months  prior  to  the  date  of  the  said  examina- 
tion, giving  place,  with  street  and  number,  if  any,  which  must  be  made 
with  his  own  afiidavit.  The  examination  fee  of  $15,  must  be  paid  to  the 
Treasurer  at  the  time  the  application  for  examination  is  filed. 

Rule  II. 

Each  applicant  must  be  a  citizen  of  the  State,  of  full  age ;  he  may  be 
examined  in  any  Department,  whether  a  resident  thereof  or  not,  but  the 
fact  of  his  having  passed  the  examination  will  be  certified  to  the  Appellate 
Division  of  the  Judicial  Department  in  which  he  has  resided  for  the  six 
months  prior  to  his  examination.  He  must,  however,  entitle  his  papers  in 
the  Department  in  which  he  intends  to  apply  for  examination. 

Note. — An  applicant  must  appear  for  examination  in  the  department 
in  which  he  entitles  his  papers.  He  will  not  be  examined  in  any  other, 
unless  by  permibsion  of  the  Board,  granted  at  least  fifteen  days  before 
the  day  appointed  for  holding  the  examination. 

The  size  of  the  classes  and  the  increasing  difficulty  in  providing  suit- 
able accommodations,  which  must  be  arranged  for  in  advance,  makes  the 
rigid  enforcement  of  this  rule  necessary. 

Rule  III. 

In  applying  the  provisions  of  Rules  IV  and  Y  to  the  Rules  of  the 
Court  of  Appeals,  **  For  the  admission  of  attorneys  and  counsellors-at-law," 
the  Board  will  require  proof  that  the  college  or  university  of  which  an 
applicant  claims  to  be  a  graduate,  maintains  a  satisfactory  standard  in  res- 
pect to  the  course  of  study  completed  by  him.  In  case  the  college  or  uni- 
versity is  registered  with  the  Board  of  Regents  of  the  State  of  New  York 
as  maintaining  such  standard,  the  applicant  must  submit  to  the  Board, 
with  his  diploma  or  certificate  of  graduation,  the  certificate  of  the  said 
Board  of  Regents  to  that  eflect,  which  will  be  accepted  by  this  Board  as 
prima  facie  evidence  of  the  fact.     In  all  other  cases  the  applicant  must 
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submit  with  his  diploma  or  certificate  of  graduation  Batisfactory  proof  of 
the  course  of  study  completed  by  him  and  of  the  character  of  the  college 
or  university  of  which  he  claims  to  be  a  graduate. 

Rule  IV. 

The  papers  filed  by  each  applicant  must  be  attached  together,  and 
there  must  be  indorsed  upon  them  the  name  of  the  applicant    The  papers 

must  be  entitled  "In  the  matter  of  the  application  of 

for  Admission  to  the  Bar."  Each  applicant  must  state  the  beginning  and 
the  end  of  each  term  spent  in  a  law  school,  as  well  as  the  beginning  and 
the  end  of  each  vacation  that  he  has  had. 

KUI.E  V. 

An  applicant  who  has  been  admitted  as  an  attorney  in  the  highest 
court  of  original  jurisdiction  of  another  State  or  country,  and  who  has 
remained  therein  as  a  practicing  attorney  for  at  least  one  year,  must  prove 
the  latter  fact  by  his  own  affidavit,  and  must  present  also  a  certificate  from 
a  judge  of  the  court  in  which  he  was  admitted  or  from  a  county  judge  in 
said  State,  certifying  that  the  applicant  had  remained  in  said  State  or 
country  as  a  practicing  attorney  for  said  period  of  one  year,  after  he  had 
been  admitted  as  an  attorney  therein.  The  signature  of  the  judge  must  be 
certified  to  by  the  clerk  of  the  court  or  by  the  county  clerk  under  the  seal 
of  the  court 


William  P.  Goodeli^ 

President, 

Austen  G.  Fox, 
Franklin  M.  Danaheb, 

Secretary  and  Trecuurer. 


Stale  Board 

of  Law 
Examiners, 


Note. — Applicants  should  file  their  papers  at  the  earliest  possible 
moment;  amendable  defects  may  be  discovered,  which  can  be  corrected  if 
attended  to  promptly. 
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STATE  BOARD  OF  LAW  EXAMINERS 

EXAMINATION  OF  APPLICANTS  FOR  ADMISSION  TO  PRAC- 
TICE AS  ATTORNEYS  AND  COUNSELLORS-AT-LAW. 

Held  in  and  for  thb  State  of  New  York,  • 
AT  Syracuse,  October  9, 1895. 


EXAMINATION  RULES. 

1.  Each  applicant  must  commence  his  answer  paper  with  answers  to  the 
following  questions : 

(a)  What  is  your  name,  age,  residence  and  post-office  address  ? 
(6)  Where  and  with  whom  have  you  pursued  your  legal  studies  7 
(c)  What  educational  advantages  did  you  have  before  beginning  the 

study  of  law  ? 
{d)  What  works  have  you  read  in  the  course  of  your  l^gal  studies  ? 

2.  Write  answers  in  the  order  of  the  question.  Bo  not  copy  the  ques- 
tions, but  write  the  number  of  each  question  on  the  margin  of  the  paper, 
and  under  its  proper  subdivision.  Write  only  on  one  side  of  the  paper. 
Write  your  name  and  the  number  of  the  page  on  each  separate  page  of 
your  paper. 

3.  The  written  examination  wDl  be  held  in  two  sessions  of  three  hours 
each;  no  further  time  will  be  given.  Each  applicant  must  return  the 
examination  papers  with  his  answers  thereto.  Unless  this  is  done  the 
Board  will  not  pass  on  his  application.  No  applicant  shall  enter  the 
examination  more  than  half  an  hour  late,  and  no  applicant  shall  leave  the 
room  within  half  an  hour  after  the  distribution  of  the  examination  papers, 
nor  in  any  case  until  he  shall  have  returned  the  same  to  the  Board. 

4.  Give  tour  reasons  for  each  answer. 

6.  An  oral  examination  will  not  be  had  except  for  those  who  may  be 
specially  requested  to  attend  one,  at  a  time  and  place  to  be  hereafter 
designated  by  the  Board. 
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(The  Board  now  gives  fifty  questions  in  place  of  sLity. ) 
For  the  State-at- Large.  Syracuse,  October  9,  1895. 

EXAMINATION  PAPERS. 

Forenoon— POUR  HOURS. 

1.  You  wish  to  commence  an  action  for  divorce  by  the  service  of  a 
summons.  Draw  the  simimons,  and  proof  of  personal  service  thereof  on 
defendant. 

2.  You  sue  a  corporation,  making  the  necessary  allegation  as  to  its 
incorporation.  Defendant  serves  a  verified  answer  as  follows :  "  The  defend- 
ant for  answer  denies  that  it  is  a  corporation.''  What  evidence  must  you 
offer  to  prove  the  fact  of  incorporation  ? 

3.  You  recover  a  judgment  against  A.  You  then  learn  that  a  short  time 
prior  thereto  the  defendant  transferred  the  title  to  his  real  estate  to  his  wife 
without  consideration.  What  would  you  do  to  have  this  real  estate  applied 
to  the  payment  of  your  judgment? 

4.  Name  the  different  kinds  of  mandamus  and  wherein  do  they  differ? 

5.  A  sues  B  in  tort  for  the  wrongful  conversion  of  certain  goods.  The 
case  is  tried  and  it  was  decided  that  there  was  a  boria  fide  sale  thereof  and 
judgment  is  rendered  for  the  defendant  A  thereupon  brings  a  second  suit 
for  the  same  cause  of  action  for  goods  sold  and  delivered.  Can  he  main- 
tain it? 

6.  A  public  body  having  the  power  to  award  a  contract  for  which  your 
client  is  a  bidder,  in  violation  of  law  awards  it  to  another.  What  remedy 
would  you  pursue  ? 

7.  A  enters  the  employ  of  B.  As  part  of  the  agreement  of  employment, 
which  was  in  writing,  it  is  agreed  that  the  wages  earned  by  A  should  be  a 
charge  upon  all  the  real  estate  owned  by  B.  B  kept  a  part  of  the  real 
estate,  conveyed  for  value  a  part  to  C,  who  knew  of  the  above  contract, 
and  a  part  to  D,  who  had  no  knowledge  of  the  above  contract  and  made  a 
gift  of  a  part  to  £,  who  had  no  notice  of  the  contract  What  are  the  rights, 
if  any,  of  A  in  the  parcels  of  land  held  by  C,  D,  E  and  B  respectively,  and 
how  may  he  enforce  them  ? 

8.  A  lawyer,  in  occupation  of  a  room  in  an  office  building  under  a  lease 
expiring  May  1st,  1894,  is  so  annoyed  by  the  noise  and  jar  of  a  printing 
press  erected  by  a  tenant  in  an  adjoining  office  by  permission  of  the  land- 
lord, given  subsequent  to  the  lawyer's  lease,  that  the  latter  is  absolutely 
unable  to  transact  any  business  in  his  office  and  is  driven  out  daily.  This 
noise  and  jar  continue  until  May  1st,  1894,  when  the  attorney  quits  and 
surrenders  possession.  The  landlord  sues  him  for  the  rent ;  he  pleads  the 
facts  and  claims  an  eviction  from  the  date  of  the  erection  of  the  printing 
press.     Judgment  for  whom  ?    Why  ? 
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9.  A  sells  his  farm  to  B  for  |10,000.  6  does  not  record  his  deed  but 
goes  into  actual  possession.  A  then  sells  the  same  farm  to  C  for  $8,000 
cash ;  C  has  no  knowledge  of  B's  purchase  or  occupancy  and  records  his 
deed.     Who  has  the  better  title,  B  or  C,  and  why  ? 

10.  A  died  intestate,  leaving  his  son,  John,  his  only  heir  B  was 
appointed  administrator.  The  estate  of  the  deceased  consisted  mainly  of 
a  farm,  upon  which  was  growing  a  valuable  crop  of  com  and  grass.  Both 
the  son  and  B  as  administrator  made  claim  to  the  com  and  grass.  To 
whom  did  they  belong  ?    Give  the  rule  in  such  cases. 

11.  A  sends  an  offer  to  X  by  mail  and  requests  a  reply  by  mail.  X 
mails  acceptance,  but  later  telegraphs  to  A  a  refusal  to  accept  Letter  and 
telegram  arrive  together.  A  claims  a  contract  Is  there  one  or  not,  and 
why? 

12.  A  and  B  made  a  verbal  contract  that  B  should  manufacture  and 
deliver  to  A  four  carriages  within  six  months  from  the  day  of  the  agreement 
and  A  agreed  to  pay  therefor  the  sum  of  $2,000  when  so  delivered.  B  sub- 
sequently refused  to  carry  out  his  contract.  What  remedy,  if  any,  has  A 
against  B  ?  Could  either  party  avail  himself  of  the  statute  of  frauds,  and 
if  so.  in  what  manner  and  for  what  reason  ? 

13.  A  lost  a  valuable  horse  and  offered  a  reward  of  $500  to  any  person 
who  would  find  the  horse  and  return  it  to  him.  B  discovered  the  horse  in 
the  highway,  and  delivered  it  to  the  owner,  not  knowing  that  a  reward  had 
been  oflered.  Learning  subsequently  of  the  offer  B  claimed  and  sued  A 
for  the  reward.    Judgment  for  whom,  and  for  what  reason  ? 

14.  A  and  B  entered  into  a  contract  by  which  A  agreed  to  alter  and 
repair  certain  boilers  belonging  to  B  in  a  specified  manner,  the  stipulated 
price  to  be  paid  as  soon  as  B  ''  is  satisfied  that  the  boilers  as  changed  are  a 
success."  After  the  work  was  completed,  B  used  the  boilers  without  objec- 
tion or  complaint,  but  subsequently  refused  to  pay,  and  in  an  action  pleaded 
his  dissatisfaction  and  claimed  that  A  was  entitled  to  no  compensation 
unless  he  (B)  was  satisfied  that  the  boilers  were  a  success  and  that  this 
question  was  for  him  alone  to  determine.     Judgment  for  whom  ? 

15.  A  and  B  were  not  partners  in  fact,  but  B  held  himself  out  as  such, 
which  was  unknown  to  C  when  he  sold  goods  to  A  on  credit.  A  turns  out 
to  be  insolvent  C  then  discovers  that  B  had  held  himself  out  as  a  partner 
imd  sues  A  and  B  as  co-partners.  State  the  rule  governing  B's  liability. 
And  is  he  liable  to  C  in  this  case? 

16.  A,  B  and  C  are  partners.  Real  estate  is  purchased  for  and  appro- 
priated to  the  partnership  purposes  and  is  paid  for  out  of  partnership 
funds,  but  the  title  thereto  is  taken  in  the  name  of  C.  B  dies  intestate 
during  the  partnership,  leaving  a  widow  and  one  child,  his  only  heirs-at-law, 
him  surviving.  State  the  rule  governing  the  transaction.  What  are  the 
rights  of  the  widow  and  child  ?  Can  the  above  facts  be  established  by 
parol  evidence  ? 
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17.  A  gave  his  note  for  $100  to  B  payable  one  year  after  date,  with 
interest  at  four  per  cent.  The  transaction  took  place  in  this  State  where 
both  parties  reside.  Nothing  farther  was  said  or  done  between  the  parties ; 
the  note  was  paid  two  years  after  date.  What  amount  was  B  entitled  to 
receive  when  the  note  was  paid  7  . 

18.  A  issued  his  negotiable  promissory  note  in  writing  to  B  for  $1,000 
payable  in  six  months.  It  subsequently  came  into  the  hands  of  C,  who  in 
fraud  of  A,  interpolated  and  added  to  the  note  the  words  *'with  interest^' 
in  which  condition,  before  maturity,  it  was  transferred  to  D,  a  bona  fide 
owner  and  holder  for  value,  without  notice.  Can  D  enforce  the  note 
against  A  ? 

19.  A  negotiable  promissory  note,  usurious  at  its  inception,  falls  into  the 
hands  of  a  bona  fide  owner  and  holder  for  value,  before  maturity  without 
notice.    Can  the  note  be  enforced  against  the  maker? 

20.  The  owner  of  real  property  employs  a  broker  to  sell  it  for  him.  On 
Friday  the  owner  sells  the  property  to  a  friend  without  the  aid  of  the 
broker.  The  next  day  the  broker  brings  to  the  owner  a  purchaser  who  is 
ready  and  able  to  buy  the  property  on  the  terms  upon  which  the  owner  had 
employed  the  broker  to  procure  a  sale  and  claims  his  commission.  What 
are  the  rights  of  the  broker  7 

21.  A  in  New  York  sent  B  to  London  to  execute  there,  as  his  attorney 
in  fact,  a  contract  with  C.  The  contract  was  executed  according  to  the 
instructions,  of  A  on  the  30th  day  of  June,  1895.  A  had  died  the  day 
before,  but  neither  B  nor  C  knew  of  the  fact.  What  are  the  rights  of  C 
and  the  personal  representatives  of  A  ? 

22  State  the  distinction  between  a  warranty  and  a  guaranty.  What 
contracts  of  guaranty  must  be  in  writing? 

23.  A  had  in  his  hands  a  fund  belonging  to  B,  and  agreed  orally  with  C, 
to  whom  B  had  applied  for  credit,  that  if  B  did  not  pay  for  certain  goods 
which  he  contemplated  purchasing  he  (A)  would  pay  for  them  out  of  the 
fund.  C  sold  and  delivered  the  goods  to  B,  to  wliom  A  subsequently  paid 
the  fund,  which  B  spent  without  C*s  knowledge  and  without  paying  the 
debt.  A  is  sued  and  pleads  the  statute  of  frauds.  State  the  rule  govern- 
ing the  case. 

24.  A  passing  engine,  through  negligence  in  its  construction,  sets  fire  to 
A's  barns  which  are  insured  in  the  X  Company-and  causes  damage  in  the 
sum  of  $1,000,  the  amount  of  insurance  which  the  X  Company  paid.  A 
thereupon  sues  the  Railroad  Co.  for  their  act  in  tort.  The  Railroad  Co. 
pleaded  the  payment  by  the  Insurance  Co.  to  A  of  the  amount  of  his  dam- 
age and  the  pendency  of  an  action  by  the  Insurance  Co.  against  it  to  recover 
for  the  same  cause  of  action.  State  the  rule  governing  the  rights  and 
liabilities  of  each. 

26.  In  his  application  for  life  insurance  the  insured,  without  intent  to 
deceive,  represented  and  warranted  that  he  was  born  on  May  1st,  1855, 
when  as  a  matter  of  fact  he  was  born  on  May  Ist,  1854.     lie  gave  his  age 
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as  he  believed  it  to  be ;  the  insurance  oompany  woald  have  issued  the 
policy  at  either  age,  but  issued  the  one  in  suit  on  the  application  which  was 
incorporated  in  the  policy.  In  an  action  on  the  policy,  the  above  facts  are 
shown.     Judgment  for  whom  ? 

26.  A  requests  B  to  ship  him  certain  goods  by  the  New  York  Central 
and  Hudson  River  Kailroad  Company  and  B  ships  the  goods  as  directed, 
but  marks  them  "  C.  O.  D."  While  in  transit  they  are  destroyed  by  fire. 
What  are  the  rights  of  B  ? 

27.  A  furnished  to  B  cloth  from  which  B  agreed  to  manufacture  for  A 
100  suits  of  clothes  to  conform  to  sample.  The  suits  were  made  by  B  and 
delivered  by  him  to  A,  but  were  not  according  to  sample  and  A  refused  to 
pay.  State  the  nature  of  the  transaction ;  in  whom  is  the  title  to  the  cloth 
while  in  the  possession  of  B  ?  What  are  the  rights  and  liabilities  of  A 
and  B  and  the  measure  of  A's  damage,  if  any  ? 

28.  A  and  B  entered  into  a  contract  in  writing  whereby  the  former 
agreed  to  sell  and  convey  and  the  latter  to  purchase  and  receive  10,000 
yards  of  silk  at  $1.00  per  yard,  the  goods  to  be  delivered  and  the  money 
paid  on  June  80, 1895.  On  June  1st,  1895,  B  met  A  and  said  "he  had 
made  other  arrangements  and  could  not  use  the  silk,  and  not  to  deliver  it'^ 
What  are  A's  rights  in  the  premises  ? 

29.  A  fraudulently  represented  to  B  that  he  was  solvent  when  he  was 
insolvent,  and  relying  thereon  B  sold  and  delivered  to  him  100  barrels  of 
flour  at  the  agreed  price  and  value  of  $600,  payable  in  10  days.  At  this 
time  A  owed  to  C,  a  bona  fide  debt  of  $500  for  money  loaned.  At  the 
expiration  of  15  days  from  the  sale  A  delivered  the  flour  to  C  in  full  pay- 
ment and  satisfaction  of  the  debt,  who  took  actual  possession  thereof  and 
removed  it  from  A's  store  to  his  warehouse.  B  consults  you.  W^hat  are 
his  rights  and  how  would  you  proceed  to  enforce  them? 

30.  A  sold  and  delivered  to  B  100  bales  of  Sumatra  tobacco,  expressly 
warranted  to  be  equal  to  sample  exhibited.  They  were  received  by  B  and 
found  on  immediate  inspection,  not  to  be  equal  to  sample.  B  accepted  the 
goods  but  refused  to  pay  for  them  and  was  sued  for  the  purchase  price. 
He  allowed  judgment  to  be  taken  by  default  in  that  action  and  paid  the 
same.  A  year  later  B  bought  of  A  some  cigars,  with  which  no  fault  could 
be  found,  for  wliich  he  also  refused  to  pay.  In  an  action  for  the  purchase 
price  of  the  cigars,  he  pleaded  as  a  counter-claim  his  damages  sustained  in 
the  purchase  of  the  Sumatra  tobacco.  Is  this  counter-claim  available? 
Give  your  reasons  for  your  answer  in  fuil. 
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Syracuse,  October  9,  1895. 

Afternoon—POUR  HOURS. 

1.  In  an  action  by  a  person  claiming  to  be  a  partner  with  defendants 
the  partnership  is  denied.  A  bookkeeper  who  had  been  employed  to  keep 
the  books  of  account  of  the  parties  is  asked  the  question  :  'Ms  there  any 
entry  in  any  of  the  books  of  account  kept  by  you  indicating  in  any  way 
that  the  plaintiff  was  a  partner? ''  Is  the  question  a  proper  one?  Give 
the  reasons  for  your  answer. 

2.  The  action  is  by  the  administrator  for  the  negligent  killing  of  the 
intestate.  Within  15  minutes  after  the  accident  the  intestate  was  found 
and  removed  to  the  sidewalk  and  there  stated  the  manner  of  his  hurt  and 
died.  Persons  who  heard  these  statements  are  offered  as  witnesses  to  prove 
them.  Should  they  be  allowed  to  testify  concerning  the  statements  of  the 
deceased  ?    If  so,  why,  if  not,  why  not  ? 

3.  In  an  action  against  a  railway  company  for  damages  for  personal 
injuries  the  question  is :  was  the  defendant  negligent  in  failing  to  keep  its 
road-bed  in  repair  ?  The  plaintiff  offers  evidence  tending  to  show  that  the 
day  after  the  injury  to  the  plaintiff  the  defendant  placed  a  gang  of  men  at 
work  repairing  the  road-bed  to  cure  defects  complained  of.  Is  the  evi- 
dence relevant  or  competent?    Give  your  reasons  for  your  answer. 

4.  A  defendant  being  tried  for  having  feloniously  received  stolen  g^ods 
offered  to  prove  that  the  person  from  whom  he  received  the  goods  told  him 
at  tlie  time  *^  that  he  had  bought  the  goods  and  what  price  he  had  paid  for 
them  and  that  everything  was  straight.  '^  The  evidence  was  objected  to  as 
hearsay.  Should  it  have  been  admitted  or  not?  Upon  what  theory  would 
you  admit  or  reject  it  ? 

6.  State  the  rule  generally  as  to  what  evidence  may  be  given  on  the 
trial  under  an  answer  of  general  denial. 

6.  What  is  excusable  and  justifiable  homicide?  Give  examples.  Are 
the  terms  synonymous  or  not  ? 

7.  Can  a  person  be  convicted  for  burning  his  own  property  ?  If  so, 
when?    If  not,  why  not? 

8.  The  accused  was  discovered  passing  around  among  the  people  gath- 
ered in  a  crowded  market  in  New  York  city  and  was  seen  to  thrust  his 
hand  into  the  pocket  of  a  womnn  and  to  withdraw  it  therefrom  empty. 
There  was  no  evidence  that  the  woman  had  any  property  in  her  pocket. 
Was  the  accused  guilty  of  a  crime  ?    If  so,  what  ? 

9.  What  are  the  presumptions  as  to  the  responsibility  of  infants  under 
the  crimnal  laws  of  this  state  ? 
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10.  A  sold  a  horse  to  B,  A  representing  that  the  horse  was  sound.  As 
matter  of  fact  the  horse  was  not  sound ;  B,  by  reasonable  examination  and 
inquiry,  could  have  ascertained  whether  the  horse  was  sound  or  not  B 
relied  on  the  representations  and  was  thereby  induced  to  buy  the  horse. 
Can  B  maintain  in  action  in  tort  against  A  ?    State  reasons  fully. 

11.  A  was  an  intimate  social  and  personal  friend  of  B  and  of  her 
family,  although  not  related  to  them  nor  to  C,  to  whom  B  was  engaged  to 
be  married.  Acting  in  good  faith,  and  in  the  belief  in  the  truth  of  his 
statement  and  with  intent  to  further  the  interests  B,  A  informed  the  father 
and  brother  of  B  that  C  has  been  convicted  of  a  felony  and  was  not  a 
worthy  person  for  B  to  marry.  The  statement  was  false,  A  had  been 
wrongly  informed.  By  reason  of  such  statement  B  refused  to  marry  C. 
Can  C  maintain  an  action  in  tort  against  A  ?  If  so,  what  would  be  the 
nature  of  the  action  ?    State  reasons  fully. 

12.  A  in  repairing  his  house  let  it  by  contract  to  B,  the  latter  to  do  the 
whole  work  and  furnish  all  the  materials  for  a  specified  sum.  B  being 
short  of  help  one  day,  with  the  permission  of  A,  employed  a  servant  of  A 
to  work  upon  the  house.  Through  the  carelessness  and  negligence  of  the 
said  servant,  C  who  was  lawfully  there  and  not  a  co-servant  was  severely 
injured  without  any  fault  of  his  own.  Who  shall  respond  in  damages  to 
C  for  his  injuries  ?    On  what  theory  ? 

13.  A  and  B  make  an  assault  on  C,  for  which  he  procures  a  judgment 
against  both,  but  satisfies  the  same  wholly  from  the  property  of  A.  What 
are  A's  rights  as  against  B  by  reason  of  his  being  compelled  to  pay  the 
whole  judgment  7    For  what  reason  ? 

14.  A  truckman  with  a  load  was  driving  to  his  master's  warehouse ; 
on  the  way  he  met  a  clerk  in  the  employ  of  the  same  master  who  induced 
him  to  turn  into  a  side  street  to  pick  up  a  personal  bundle  for  the  clerk, 
which  the  latter  wanted  delivered  at  the  warehouse.  While  driving  to  the 
clerk's  house  the  truckman  negligently  run  over  the  plaintiff  who  was  free 
from  negligence.  State  the  rule  governing  the  master's  liability.  Who  is 
liable,  if  anyone,  to  the  plaintiff. 

15.  A  and  B  own  adjoining  lots ;  each  had  a  well  on  his  lot  of  value 
and  necessary  to  the  proper  use  and  enjoyment  of  his  premises.  They 
quarrel  and  B  with  malice  and  intending  to  destroy  A's  well,  deepened  the 
well  on  his  own  premises  and  tapped  the  common  source  of  supply  and 
made  A's  well  absolutely  dry  to  his  damage.  State  the  rule  governing  B's 
liability. 

16.  Draw  a  devise  of  lands  in  tnist  so  as  to  postpone  the  vesting  of  the 
fee  as  long  as  it  may  legally  be  postponed. 

17.  A  testator  has  given  in  trust  certificates  for  100  shares  of  stock  in  a 
corporation  and  directed  his  trustees  to  pay  the  net  income  and  dividends 
thereon  to  A  for  life  and  then  to  transfer  the  certificates  to  B  absolutely. 
During  A's  life  the  directors  pass  a  resolution  that  the  Ciipital  stCK'k  be 
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increased  by  issuing  new  shares  to  represent  accumulated  profits.  The 
trustees  received  25  such  shares.  Are  the  shares  capital  or  income  as 
between  the  life  tenant  and  the  remainderman  ? 

18.  A  dies  intestate  leaving  both  real  and  personal  property.  He  leaves 
him  surviving  four  children  and  a  widow.  How  will  the  property  descend 
and  be  distributed  ? 

19.  A  dies,  leaving  a  last  will  and  testament  and  therein  appoints  B  as 
his  sole  executor,  '*  giving  unto  such  executor  or  his  successor  full  power 
and  authority  to  sell  and  convey  all  his  real  estate. ''  B  declines  to  serve 
and  C  is  appointed  administrator  with  the  will  annexed.  What  power  has 
C  in  regard  to  selling  the  real  estate  ? 

20.  A,  an  executor  thereunto  duly  authorized  by  the  will,  carries  on 
the  business  of  the  testator  after  the  latter's  death  and  as  executor  incurs 
in  the  business  a  liability  which  the  business  creditors  insist  that  A  shall 
pay  personally.     State  the  rule. 

21.  Will  equity  decree  specific  performance  in  behalf  of  A,  the  vendor, 
against  B,  the  vendee,  in  the  following  cases : 

(a)  A  orally  agrees  to  sell  a  parcel  of  land  to  B  for  $10,000  payable  on 
delivery  of  the  deeds.  B  signs  a  memorandum  of  purchase  that 
satisfies  the  statute  of  frauds.  A  tenders  a  valid  deed  and  clear 
title  and  B  refuses  to  perform. 

(6)  A  and  B  both  sign  a  written  agreement  by  which  A  is  to  sell  and  B 
is  to  buy  the  land  for  $10,000,  deed  to  be  delivered  at  once  and  B 
to  pay  in  10  monthly  installments  of  $1,000  each.  A  conveys  good 
title  to  B.  B  pays  five  monthly  installments  and  refuses  to  pay 
the  sixth. 

(e)  Substitute  for  land  in  each  of  the  above  cases  marketable  stocks  of 
par  value  $10,000,  listed  on  the  stock  exchange.  Give  your  reasons 
for  each  answer. 

22.  What  is  the  doctrine  for  equitable  estoppel,  and  under  what  circum- 
stanoes  will  mere  silence  found  an  estoppel  ? 

23.  Your  client  executes  a  deed  of  his  real  estate  to  B  and  leaves  it  in 
the  hands  of  A  in  escrow.  In  fraud  of  your  client  A  puts  the  deed  on 
record.     What  action  would  you  advise  under  the  circumstances  ? 

24.  State  the  distinction  between  a  corporation  and  a  joint  stock  com- 
pany. 

25.  What  is  the  doctrine  of  ultra  vires  and  give  an  instance  of  the  same  ? 

26.  A  corporation  sued  for  malicious  prosecution  demurs  and  supports 
the  demurrer  by  the  claim  that  the  action  will  not  lie  against  the  corpora- 
tion.   Judgment  for  whom  ? 

27.  A  railway  company's  business  has  increased  so  much  that  it  cannot 
properly  accommadate  its  passengers  without  enlarging  its  station  in  this 
city  and  no  one  owning  the  land  required,  will  sell.  It  owns  no  land  upon 
which  to  build  a  new  station  or  an  addition  to  its  present  station.  What 
may  it  do  ? 
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28.  A^8  wife,  who  has  left  him  without  just  cause  and  is  living  apart  from 
him,  offers  in  good  faith  to  return  to  him  and  asks  him  to  allow  her  to  do 
BO,  but  he  refuses  her  request.  B  thereafter  supplies  her  with  necessarieB 
and  consults  jou  in  regard  to  his  rights.    What  are  thej  ? 

29.  A  wife  was  injured  through  the  negligence  of  the  defendant.  She 
sued  and  recovered  a  judgment  of  $10,000  which  was  paid.  Her  husband 
thereupon  also  sues  the  same  defendant  Upon  what  theory,  if  any,  can 
the  husband  maintain  the  action  and  is  the  former  suit  and  judgment  a  bar 
to  the  action  on  the  part  of  the  husband  ? 

30.  Under  what  circumstances  is  a  husband  liable  for  the  wrongful  and 
tortious  acts  of  his  wife? 

Austen  G.  Fox, 
William  P.  Goodelle, 
Fbanklik  M.  Danaher, 

State  Board  <4  ^^^m  Escamintn. 


ON  PRIMITIVE  INSTITUTIONS. 


BY 


MAJOR  J.  W.  POWELL. 

DIRBCTOR    OF    THB    BUREAU    OP  AMB&ICAN    KTHNOLOOT, 

Smithsomian  Instxtxttion. 

The  first  civilization  was  rocked  in  the  craddle  of  the  Medi- 
terranean. The  knowledge  of  how  the  institutions  of  this 
civilization  were  developed  from  antecedent  barbarism  is  already 
the  acquisition  of  scholarship.  We  have  learned  of  the  origin 
of  the  city — states  or  nations  as  they  were  constituted  by  the 
consolidation  of  tribes.  The  Hellenic  tribes  gave  us  Greece 
with  Athens  as  its  central  city.  The  Roman  tribes  gave  us 
the  Roman  nation  with  Rome  as  its  central  city.  Other 
nationalities  gathered  about  other  cities  and  cities  were  involved 
whose  sites  were  beyond  the  Mediterranean  basin.  In  all  of 
this  region  we  learn  how  tribal  barbarism  was  developed  into 
national  civilization. 

It  is  also  more  or  less  thoroughly  known  in  what  manner 
tribal  culture  developed  into  national  culture  among  the  Anglo 
Saxton  tribes  of  western  Europe  through  the  agency  of  feudal 
struggles.  There  comes  to  us  from  other  quarters  of  the  globe 
many  facts  which  throw  light  upon  the  development  of  civilized 
institutions  from  barbarism.  We  now  know  that  it  cannot  be 
rightly  understood  without  a  consideration  of  the  origin  of  the 
institutions  from  which  the  civilization  sprung;  that  is,  we 
cannot  clearly  understand  the  evolution  of  barbarism  into 
civilization  until  we  understand  the  nature  of  barbarism  itself, 
while  we  cannot  understand  barbarism  until  the  origin  of  bar- 
barism is  understood.  Barbarism  springs  from  savagery.  The 
institutions  of  barbarism  are  not  primordial,  but  they  must  be 
discovered  in  savagery.  Thus  we  are  compelled  to  go  back  to 
a  culture  period  or  phase  more  primitive  than  that  revealed  in 
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the  literature  of  Greece  and  Rome ;  more  primitive  than  that 
revealed  in  the  history  of  western  Europe,  and  more  primitive 
than  that  revealed  in  Asia  and  northern  Africa.  It  is  this  more 
primitive  form  of  institutions  which  is  discovered  in  savagery. 
Primitive  institutions,  which  is  my  present  theme,  are  revealed 
only  in  savagery ;  we  have,  therefore,  to  deal  with  the  institu- 
tions of  savagery. 

An  attempt  will  be  made  to  characterize  primitive  institu- 
tions by  explaining  the  plan  of  regimentation  and  the  concepts 
of  justice  which  they  involve.  Regimentation  in  sociology  is 
the  analogue  of  organization  in  biology.  The  accomplishment 
of  justice  in  institutions  is  the  analogue  of  function  in  the 
biotic  realm.  Often  the  terms  organ  and  function  are  trans- 
ferred from  biology  to  sociology.  This  double  use  of  the  terms 
is  a  very  general  device  of  speech,  and  is  both  legitimate  and 
useful  when  properly  understood  ;  but  organ  and  function  are 
tropes  in  sociology,  and  must  be  so  understood  lest  the  terms 
should  lead  astray.  By  regimentation  is  meant  the  grouping 
of  people  by  institutional  bonds,  while  the  accomplishment  of 
justice  is  the  social  function  or  office  which  a  confederation  or 
group  of  people  performs. 

Two  radically  distinct  methods  of  regimentation  are  found 
extant  in  the  world  and  recorded  in  the  history  of  the  past ; 
these  may  be  known  as  the  tribal  system  and  the  national  sys- 
tem. By  the  tribal  system  men  are  organized  on  the  basis  of 
kinship,  real  or  artificial.  By  the  national  system  men  are 
organized  on  the  basis  of  territory.  Thus  kinship  groups  are 
found  in  tribal  society,  territorial  groups  in  national  society. 
In  history,  transitional  forms  are  found,  the  most  important  of 
which  are  feudal.  Thus,  feudal  society  exhibits  both  methods, 
and  forms  a  connecting  link  in  the  evolution  of  tribal  into 
national  government. 

In  savagery,  families  are  organized  into  clans,  and  clans  into 
tribes,  and  tribes  into  confederacies.  Sometimes,  intervening 
units  are  discovered,  but  the  family,  clan,  tribe  and  confederacy 
are  always  discovered.     In  barbarism  families,  gentes,  tribes, 


J.    W.    POWELL.  575 

and  confederacies  are  organized  into  a  hierarchy  of  units ;  and 
there  are  sometimes  intervening  units.  The  difference  between 
the  clan  of  savagery  and  the  gens  of  barbarism  is  important 
and  fundamental.  The  clan  is  a  group  of  people  reckoning 
kinship  in  the  female  line,  while  the  gens  is  a  group  of  people 
reckoning  kinship  in  the  male  line.  Tribes  reckon  kinship  in 
the  male  and  female  line  together  with  affinity  and  consanguin- 
ity, and  adopted  members  of  the  tribe  are  given  artificial  kin- 
ship. When  tribes  unite  in  confederacies,  artificial  kinship  is 
established  as  a  legal  fiction,  and  the  members  of  one  tribe 
know  the  members  of  another  tribe  and  address  them  by  kin- 
ship terms.  The  manner  in  which  this  kinship  organization  is 
elaborated,  varies  greatly  from  tribe  to  tribe,  but  radical  differ- 
ences exist  between  the  tribes  of  savagery  and  the  tribes  of 
barbarism.  In  barbarism,  patriarchies  are  found  as  concomi- 
tant with  nomadic  tribes,  but  in  savagery  the  patriarchy  does 
not  exist,  nor  are  savage  peoples  properly  nomadic,  as  nomad- 
ism begins  with  the  domestication  of  animals  and  higher 
agriculture. 

Thus  the  plan  of  organizing  states  into  units  of  different 
orders  so  as  to  form  a  hierarchy  of  groups  is  denominated  regi- 
mentation ;  and  I  desire  to  explain  primitive  regimentation. 

You  are  already  familiar  with  the  plan  of  regimentation  as 
it  exists  in  national  states  and  I  need  but  briefly  to  call  your 
attention  thereto.  With  natioilal  states,  territorial  organiza- 
tion obtains.  People  are  divided  into  bodies  or  groups  by 
districts.  No  two  nations  are  organized  in  precisely  the  same 
manner ;  though  the  general  plan  is  the  same,  i,  e,y  by  territo- 
rial boundaries,  the  specific  manner  in  which  the  organization 
is  worked  into  detail  is  ever  variable.  It  is  impossible  within 
the  limits  here  prescribed  to  set  forth  all  these  various  methods. 
It  will  be  sufficient  to  take  some  one  nation  and  explain  its 
organization  as  a  type,  and  for  this  purpose  the  government  of 
the  United  States  is  chosen. 

The  grand  unit,  or  the  nation,  is  divided  into  states  and 
inchoate  states  or  territories.     States  are  divided  into  counties, 
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and  counties  are  diyided  into  townships  sometimes  called  towns. 
In  addition  to  the  hierarchy  of  units  thus  enumerated  there 
are  cities  and  villages  which  are  again  divided  into  wards,  and 
these  again  into  polling  districts,  while  other  districts  are 
sometimes  found.  The  various  units  thus  set  forth  are  estab- 
lished for  executive  purposes. 

This  regimentation  is  that  which  obtains  for  executive  pur- 
poses. There  is  also  another  system  of  regimentation  for 
judicial  purposes.  In  part  judicial  districts  coincide  with 
executive  districts — but  only  in  part — ^and  there  are  national 
courts,  state  courts,  county  courts,  and  municipal  courts. 
Again,  judicial  functions  are  differentiated,  as  criminal  and 
civil,  and  special  courts  are  organized  therefor,  while  other 
courts  are  organized,  as  railroad  commissions,  warehouse  com- 
missions, etc. 

A  third  system  of  regimentation  is  used  for  legislative  pur- 
poses, and  in  this  system  the  districts  correspond  only  in  small 
part  with  those  established  for  executive  and  judicial  purposes. 

A  fourth  system  of  regimentation  is  established  for  opera- 
tive purposes.  The  general  government  carries  on  works, 
states  carry  on  works,  counties  carry  on  works,  and  cities  and 
towns  carry  on  works. 

Still  a  fifth  system  of  regimentation  is  found,  namely,  that 
for  school  purposes. 

By  the  district  system  thus  briefly  and  imperfectly  elab- 
orated the  people  are  organized  or  regimented  into  bodies,  and 
special  functions  are  relegated  to  the  several  units.  These 
functions  are  legislative,  judicial,  executive,  administrative, 
and  educational.  It  is  by  regimentation  that  specialization  is 
accomplished.  This  specialization  is  carried  on  to  such  an 
extent  in  the  United  States  that  much  of  government  is  local 
self-government.  Every  school  district  has  special  functions, 
every  township  special  functions,  every  county  special  func- 
tions, every  State  special  functions,  and  every  municipality 
special  functions ;  while  general  functions  are  exercised  over 
all  by  the  Federal  government.     Thus,  the   people  of  the 


J.    W.    POWELL.  677 

United  States  are  regimented  into  a  congeries  of  hierarchies 
of  units  all  woven  into  one  complex  system  as  the  govern- 
ment of  the  United  States,  and  so  adjusted  in  interdependent 
parts  as  to  secure  a  high  degree  of  specialization. 

In  addition  to  the  governmental  regimentation  there  is  a 
vast  congeries  of  societies  or  corporations  organized  for  religious, 
industrial,  educational  and  other  purposes,  all  of  which  consti- 
tute a  part  of  the  state  or  nation. 

The  regimentation  of  all  people  is  founded  upon  natural 
families,  for  there  are  husbands  and  wives,  parents  and  chil- 
dren, but  such  families  have  lineal  and  collateral  lines  of  kin- 
ship involving  both  parents.  A  larger  group  than  that  com- 
posed of  parents  and  children  is  organized  in  the  crudest 
society  known.  For  this  purpose  all  of  these  persons  reckon- 
ing consanguineal  kinship  through  the  female  line  are  regi- 
mented or  organized  into  a  clan.  The  term  clan  should  always 
be  used  to  designate  this  group,  though  it  is  sometimes  improp- 
erly used  to  designate  other  groups.  The  husband  and  wife 
do  not  belong  to  the  same  clan,  but  the  husband  belongs  to  the 
clan  of  his  mother  while  the  wife  belongs  to  the  clan  of  her 
mother.  It  is  thus  that  the  first  constitutional  unit  of  organized 
society  is  based  upon  kinship  reckoned  through  the  female  line. 
The  next  unit  recognizes  kinship  by  affinity  and  a  number  of 
related  clans  that  intermarry  constitute  the  tribe.  The  term 
tribe  should  always  be  used  in  this  manner.  Curiously  enough 
all  of  the  terms  which  are  used  in  defining  the  units  of  regi- 
mentation are  often  used  promiscuously,  so  that  clan,  gens,  tribe 
and  confederacy  with  many  other  terms  which  are  synonymous 
have  a  vague  meaning  in  popular  estimation  but  in  science  we 
are  compelled  to  give  a  definite  meaning  to  fundamental  terms. 
A  clan,  then,  is  a  union  of  persons  who  reckon  consanguineal 
kinship  in  the  female  line ;  a  tribe  is  compounded  of  clans 
whose  members  reckon  kinship  by  consanguinity  and  affinity, 
while  a  confederacy,  which  is  more  or  less  ephemeral,  is  a  union 
of  tribes  reckoning  kinship  as  a  legal  fiction. 
37 
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In  the  clan  the  group  is  ruled  by  an  elder  man.  But  this 
elder  man  may  or  may  not  be  the  oldest  living  male  in  the 
clan ;  to  understand  this  it  becomes  necessary  to  understand 
the  method  of  kinship  naming  in  vogue  in  savagery.  In  the 
clan  the  children  of  one  woman  are  not  only  brothers  and 
sisters  to  each  other  but  also  "  brothers  "  and  "  sisters  '*  to  such 
of  their  cousins  as  reckon  kinship  in  the  female  line.  Thus  if 
there  be  three  sisters  their  children  call  one  another  by  recipro- 
cal kinship  names,  as  "  brothers  "  and  "  sisters,"  but  if  there  be 
three  brothers  their  children  do  not  call  one  another  by  common 
kinship  names,  but  by  the  kinship  names  determined  through 
their  mothers,  that  is,  they  call  one  another  cousins.  Among 
the  collateral  descendants  through  the  female  line  there  are 
thus  a  number  of  persons  of  varying  ages  calling  each  other 
**  brother  "  and  "  sister,"  but  the  term  used  always  has  a  further 
significance  in  that  it  designates  relative  age,  so  that  there  is  no 
single  term  for  brother,  but  two,  one  signifying  elder  brother 
and  the  other  younger  brother ;  there  are  also  two  terms  for 
sister,  one  signifying  younger  and  one  elder.  Now,  it  is  a  law 
of  savage  society  that  one  person  must  address  another  in  the 
clan,  in  the  tribe,  and  in  the  confederacy  by  a  kinship  term, 
and  as  superior  age  always  gives  authority,  to  address  a  person 
as  elder  is  a  symbol  of  yielding  authority  and  to  address  him 
as  younger  is  a  symbol  of  claiming  authority.  There  is  a 
curious  modification  of  this  custom  which  is  a  legal  fiction.  If 
any  individual  in  the  group  of  brothers  exhibits  superior  ability 
the  clan  or  some  other  constituted  authority  takes  him  out  of 
his  kinship  rank  into  a  higher  rank.  Thus  his  kinship  name 
is  changed ;  younger  brother  becomes  elder  brother,  and  elder 
brother  becomes  younger  brother  by  a  legal  fiction  ;  or  the  son 
may  become  the  legal  father  and  the  father  the  legal  son. 

A  promotion  in  kinship  is  always  attended  with  much  tribal 
ceremony.  Among  the  Iroquoian  tribes  it  is  called  putting  a 
^' spike  on  the  horns."  In  some  tribes  it  is  called,  "adding  a 
feather  to  the  bonnet,"  in  others  it  is  adding  a  "stripe  to  the 
war  paint."    There  is  often  a  preliminary  course  of  instruction 
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for  the  ceremony  which  is  performed  by  the  priest.  Important 
promotions  may  be  revoked  and  a  man  who  becomes  unworthy 
in  his  office  may  have  his  ^'  horns  '*  knocked  off  or  his  ^^  feath- 
ers **  plucked  out  or  his  '^  paint "  washed  away.  In  all  such 
cases  he  falls  back  to  his  natural  kinship  name  and  state. 

Every  clan  in  a  tribe  receives  a  special  name  which  has  come 
to  be  known  as  its  totem.  Thus  in  a  tribe  there  may  be  a  buf- 
falo clan,  a  beaver  clan,  a  cloud  clan,  a  wind  clan,  an  eagle 
clan  and  a  parrot  clan  with  others.  Sometimes  the  clan  name 
is  the  common  name  for  all  persons  in  the  clan,  but  more  often 
there  is  a  group  of  names  signifying  some  real  or  mythologic 
characteristic  of  the  animal  or  object  taken  as  the  totem.  For 
example,  in  the  buffalo  clan  there  may  be  a  name  signyfying 
sitting  bull,  another  standing  bull,  still  another  mad  buffalo, 
and  names  taken  from  the  mythology  of  the  buffalo  may  be 
used.  The  clan  name  or  totem  is  used  to  distinguish  the  mem- 
bers of  one  clan  from  the  members  of  another.  It  is  never 
used  in  the  first  and  second  persons  but  always  in  the  third 
person.  In  direct  address  the  kinship  name  expressing  rela. 
tive  age  must  always  be  used.  Uncles  in  the  clan  are  ad- 
dressed as  ^^ fathers,"  cousins  in  the  clan  as  '^brothers''  and 
"sisters." 

If  two  or  more  tribes  unite  in  a  confederacy  the  first  thing 
to  be  considered  in  the  council  by  which  such  a  confederacy  is 
established  is  the  kinship  terms  by  which  one  tribe  shall  address 
another.  Where  two  unite  one  may  be  called  father  and  the 
other  "son,"  while  with  the  females  "mother"  and  "daugh- 
ter "  are  used.  One  may  be  called  elder  brother,  and  the  other 
younger  brother,  with  elder  sister  and  younger  sister.  In  com- 
pounding many  tribes  in  this  manner  curious  complications 
arise. 

We  thus  see  that  a  isavage  tribe  is  regimented  by  kinship 
through  devices  of  naming,  especially  for  the  clan,  tribe  and 
confederacy  and  these  names  are  so  constituted  that  relative  age 
is  always  expressed,  for  the  elder  has  rights  and  the  younger 
duties. 
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As  in  territorial  organization  special  functions  are  relegated 
to  the  several  units,  so  in  kinship  regimentation  special  func- 
tions are  relegated  severally  to  the  hierarchy  of  bodies  thus 
constituted ;  that  is,  certain  offices  are  performed  by  the  clan, 
others  by  the  tribe  and  still  others  by  the  confederacy.  The 
possession  of  property  which  is  exclusively  used  by  the  indi- 
vidual is  inherent  in  the  individual,  such  as  clothing,  ornaments, 
and  various  utensils  and  implements.  Individual  property 
cannot  be  inherited,  but  at  death  is  consigned  to  the  grave. 
That  property  which  belongs  to  the  clan,  such  as  the  house, 
the  boat,  the  garden,  etc.,  inheres  in  the  corporate  person.  No 
article  of  food  belongs  to  the  individual,  but  is  the  common 
property  of  the  clan,  and  must  be  divided  by  the  authorities  of 
the  clan,  often  according  to  some  rule  by  which  some  special 
part  is  given  to  the  person  who  provides  the  food.  Thus  when 
a  hunter  despatches  a  deer  a  particular  portion  is  given  to  him  ; 
other  portions  may  be  given  to  those  who  assisted  in  its  cap- 
ture ;  all  the  rest  is  divided  according  to  the  needs  of  the  indi- 
viduals of  the  clan.  The  women  gather  fruits,  seeds  or  roots ; 
that  which  is  consumed  at  the  time  is  divided  by  like  methods, 
but  that  which  is  preserved  for  future  use  sometimes  becomes 
the  property  of  the  clan.  The  elder  man  of  the  clan  is  re- 
sponsible for  the  training  of  children  and  it  is  no  small  part  of 
his  duty  daily  to  exercise  them  in  their  games  and  to  instruct 
them  in  their  duties.  Thus  he  who  enforces  clan  custom  is  the 
same  person  who  instructs  in  clan  custom,  and  when  councils 
of  tribe  or  confederacy  are  held  he  is  the  representative  of  the 
clan  in  such  councils.  The  chief  of  the  confederacy  is  usually 
the  chief  of  one  of  the  tribes,  and  the  chief  of  the  tribe  is  usu- 
ally an  elder  man  in  one  of  the  clans.  There  are  clan  councils, 
tribal  councils,  and  confederate  councils,  chief  councilors  and 
elder  men. 

Another  organization,  which  involves  all  civic  relations, 
must  now  be  explained.  There  is  a  body  of  men,  and  sometimes 
women  also,  who  are  known  as  medicine  men  or  shamans  or 
sometimes  as  priests  who  control  all  religious  ceremonies  and 
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who  are  diviners.  As  disease  is  supposed  to  be  the  work  of 
human  or  animal  sorcery,  it  is  their  function  to  prevent,  or 
thwart  sorcery.  They  have  the  management  of  all  ceremonies 
relating  to  war,  hunting,  fishing  and  gathering  the  fruits  of 
field  and  forest.  It  is  their  office  to  provide  with  ceremony  for 
abundant  harvests,  to  regulate  the  climate  and  generally  to 
divine  and  control  good  and  evil.  The  principal  shamans  are 
men  but  all  the  people  are  united  into  shamanistic  societies. 
Usually  there  is  some  determined  number  of  these  societies 
over  each  of  which  some  particular  shaman  presides,  but  he  has 
subordinates,  each  one  of  whom  has  some  particular  office  or 
function  to  perform  in  the  societies.  Sometimes  a  person  may 
belong  to  two  or  more  of  these  societies,  usually  he  has  the 
privilege  to  join  any  one  and  a  revered  or  successful  shaman 
will  gather  a*  great  society,  while  a  shaman  of  less  skill  will 
preside  over  a  society  more  feeble.  Let  us  call  these  ecclesi- 
astical corporations  and  the  shamans  priests.  The  only  cor- 
porations in  savagery  are  ecclesiastical.  The  way  in  whiqh 
they  are  regimented  and  controlled  difiers  from  tribe  to  tribe 
and  there  is  a  great  variety  of  ceremonial  observances.  In  all 
civic  councils  the  ecclesiastical  authorities  take  part  and  have 
specified  functions  to  perform  and  introduce  into  civic  life  the 
ceremonies  which  they  believe  will  procure  good  fortune.  Per- 
haps the  ecclesiastical  authorities  may  be  more  powerful  than 
the  civic  authorities,  and  the  hereditary  line  of  special  ecclesi- 
astical governors  may  gradually  overpower  the  civic  constitu- 
tion and  absorb  it  as  a  secondary  element  in  the  ecclesiastic 
constitution,  for  it  must  be  remembered  that  the  chief  priests 
are  men ;  the  women  play  a  very  small  part  in  ecclesiastic 
afiairs.  Now  as  the  men  manage  ecclesiastic  affairs  as  chief 
priests  so  civil  affairs  are  managed  mainly  by  men  as  elder  men 
and  the  conflict  which  sometimes  arises  between  the  two  forms 
of  government  is  mainly  between  men  and  men — between  able 
elder  men  and  able  shamans ;  but  sometimes  both  offices  are 
combined  in  one  person  and  the  great  elderman  may  also  be 
the  great  shaman. 
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There  are  five  fundamental  principles  of  justice ;  that  is,  to 
secure  justice  five  fundamental  purposes  must  be  considered. 
Justice  is  the  establishment  of  peace.  Justice  is  the  the  estab- 
lishment of  equality.  Justice  is  the  establishment  of  liberty. 
Justice  is  the  establishment  of  equity,  and  justice  is  the  estab- 
lishment of  truth.  In  all  law,  primitive  and  modern  alike, 
these  principals  are  recognized  and  all  institutions  are  organ- 
ized for  these  purposes.  Let  us  see  what  is  the  first  recogni- 
tion of  these  principles  in  savagery. 

In  the  study  of  North  American  tribes  it  is  always  found 
that  the  purpose  assigned  and  recognized  for  the  organization 
of  that  unit  is  the  establishment  of  peace.  Two  or  more  bodies 
have  come  to  war  and  finally  agree  to  live  in  peace  and  make 
a  treaty,  and  the  terms  of  the  treaty  are  invariably  of  one 
character  if  they  unite  as  a  tribe.  If  they  unite  *a8  a  confed- 
eracy it  is  for  other  purposes.  This  fundamental  condition  for 
the  organization  of  a  tribe  is  that  the  one  party  agrees  that  its 
women  shall  be  the  wives  of  the  other  with  a  reciprocal  obliga- 
tion ;  and  this  is  the  characteristic  which  distinguishes  tribes 
from  confederacies.  A  body  of  people  that  is  organized  for  the 
purpose  of  regulating  marriage  is  a  tribe,  and  a  body  of  people 
organized  for  war  is  a  confederacy.  Thus  the  organization  of  a 
tribe  itself  is  the  first  recognition  of  the  principal  of  peace  in 
the  origin  of  constitutions. 

The  principle  of  equality  is  recognized  in  the  method  of 
distributing  the  spoils  of  the  arrow,  the  fish-net,  and  the  fruit 
basket,  which  is  an  equal  division  to  all  the  members  of  the 
clan.  The  principle  of  liberty  is  first  recognized  when  slavery 
is  established  and  the  means  of  obtaining  freedom  are  provided, 
and  that  is  always  the  case  in  savage  society.  Slaves  are  cap- 
tured enemies,  who,  therefore,  deserve  to  die.  They  are  not 
all  killed,  but  sometimes,  and  even  quite  often  they  are  adopt- 
ed into  the  tribe.  A  captive  cannot  become  a  member  of  the 
tribe  without  some  kinship  position,  therefore  he  must  be  adopt- 
ed by  some  woman  as  her  child,  and  adoption  in  savagery  is 
often  called  new  birth.     Now,  he  takes  the  kinship  name  as 
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legal  fiction ;  that  is,  he  is  the  younger  to  every  living  person 
of  the  tribe  at  that  time,  and  all  persons  subsequently  born  are 
younger  to  him  ;  this  is  not  yet  slavery.  If  the  captive  belongs 
to  a  tribe  of  hereditary  enemies  who  have  from  time  immemo- 
rial been  designated  by  some  opprobrious  term  as  cannibals, 
liars,  snakes,  etc.,  then  it  may  be  that  the  captive  is  doomed  to 
perpetual  younger  brotherhood,  and  can  never  exercise  author- 
ity over  any  person  within  the  tribe,  though  such  person  may  be 
born  after  the  new  birth  of  the  Ciptive.  This  is  the  first  form 
of  slavery.  Usually,  though  not  invariably,  the  captives  adopt- 
ed are  children.  Now  such  children  may  ultimately  become 
useful  members  of  the  tribe  and  by  their  virtues  even  win  rank 
in  kinship,  and  a  captive  may  thus  pass  from  slavery  to  free- 
dom. The  many  methods  adopted  for  conferring  freedom 
would  be  a  long  and  weary  story,  but  they  are  practically  the 
same  as  those  conferring  rank  in  kinship  ;  this  must  be  briefly 
explained.  I  have  already  shown  this  in  part.  The  succesful 
warrior,  hunter,  or  food  gatherer  is  rewarded  by  a  special  por- 
tion of  the  spoil  as  an  equity.  Now  he  who  has  for  a  term  of 
years  been  successful  in  any  of  the  activities  of  tribal  life  and 
who  exhibits  skill  and  wisdom  therein  is  promoted  by  giving 
him  an  advanced  kinship  designation.  One  or  more  grades 
may  be  climbed  at  one  time  and  promotions  may  follow  one 
another  rapidly,  so  that  a  brilliant  youth  may  become  an  elder 
man,  and  gray-haired  men  must  address  him  as  '^father/'  and 
he  must  even  call  his  natural  grandfather  ''  grandson  ".  By 
such  methods  primordial  equity  is  established. 

That  which  in  modern  civilization  is  the  highest  function  of 
the  court  and  best  exhibits  the  talents  of  the  advocate  is  the 
discovery  of  the  facts  ;  but  ready  methods  for  discovering  the 
truth  prevail  in  savagery.  This  is  the  function  of  the  priest 
who  by  some  form  of  divinition  discovers  the  fact.  Thus  it  is 
that  justice  is  distributed  in  its  five  elements  of  peace,  equality, 
liberty,  equity  and  truth. 

Justice  is  not  always  performed  in  savage  society,  and  it  even 
goes  awry  in  civilized  society,  hence  we  have  remedies  in  sav- 


584  ON   PRIMITIVE   INSTITUTIONS. 

agery  and  civilization  alike.  But  sometimes  there  is  no 
remedy,  then  punishment  is  executed.  We  have  already  shown 
how  exogomous  groups  are  organized.  A  man  cannot  marry 
within  his  clan,  because  already  the  clan  has  promised  its 
women  for  the  wives  of  another  clan,  yet  the  marriage  may  be 
accomplished  and  crime  is  done.  This  is  incest.  Often  nom- 
inally the  punishment  is  death,  and  sometimes  the  law  is  exe- 
cuted, but  there  are  many  ways  by  which  justice  may  be  done 
without  inflicting  the  ultimate  penalty.  The  crime  may  be 
condoned  and  a  price  paid,  and  this  often  done  may  ultimately 
result  in  a  custom  of  marriage  by  purchase.  The  clans  of  a 
tribe  may  prosper  unequally,  and  there  may  be  more  men  in 
one  clan  than  there  are  women  in  another,  and  men  may  quar- 
rel or  even  fight  for  wives,  and  such  contest  may  ultimately  be 
regulated  by  law ;  this  results  in  marriage  by  wager  of  battle. 
If  the  woman  is  unwilling  it  may  also  require  capture,  and  this 
may  be  legalized  under  certain  forms  and  ceremonies,  and  we 
have  marriage  by  capture.  But  young  men  and  young  women 
form  mutual  attachments  which  are  sometimes  stronger  than 
tribal  law,  and  they  may  abscond  and  live  together  as  man  and 
wife.  If  they  can  successfully  maintain  themselves  in  the 
wilderness  until  a  child  is  born,  the  child  becomes  the  certifi- 
cate of  marriage  and  the  wedding  is  thus  legalized,  and  with 
this  certificate  the  crime  is  atoned.  This  is  the  only  marriage 
by  choice.  Now,  in  all  of  these  extra  tribal  marriages,  crime 
is  committed,  and  the  peculiar  methods  and  ceremonies  of  mar- 
riage by  purchase,  marriage  by  wager  of  battle,  marriage  by 
capture  and  marriage  by  choice  results  in  the  re- establishment 
of  justice  as  it  is  conceived  in  the  savage  mind.  We  have 
already  explained  much  of  personal  law  in  the  explanation  of 
the  law  of  marriage  and  the  law  of  promotion  and  reduction. 
Yet  there  are  other  subjects  worthy  of  present  consideration. 
Murder  is  punished  with  death.  The  crime  is  against  the  clan 
and  any  member  of  the  clan  may  become  the  avenger,  though 
often  some  particular  person  is  delegated  to  that  office.  The 
murderer  may  also  be  defended  by  his  clan ;  in  such  case  the 
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death  of  any  of  the  murderer's  clan  atones  for  the  death  of  the 
murdered  man,  but  the  murderer  may  be  declared  an  outlaw 
by  his  clan,  and  any  man  of  any  clan  may  despatch  him  with 
impunity.  In  some  cases  murder  may  be  atoned  by  substitu- 
tion, that  is,  the  murderer  may  be  expatriated,  driven  from  his 
home  and  clan,  and  thus  become  dead  to  his  own  people  and 
then  be  adopted  by  the  injured  family  to  replace  the  murdered 
person.  Thus  the  wife  of  the  murdered  man  may  adopt  the 
murderer  for  her  husband ;  in  so  doing  he  loses  his  own  name 
and  all  relations  of  kinship  and  adopts  the  name  and  relations 
of  kinship  of  the  murdered  man.  A  quarrelsome  man  may 
embroil  clans,  and  this  may  be  carried  on  to  such  an  extent 
that  the  clan  will  declare  him  an  outlaw.  Sometimes  murder 
is  atoned  by  the  payment  of  a  stipulated  or  customary  price, 
and  usually  blood  barter  is  graded  by  rank.  Maiming  is  also 
avenged  by  the  clan,  "  an  eye  for  an  eye  and  a  tooth  for  a 
tooth ; "  but  it  may  be  compounded  by  common  agreement 
between  the  belligerent  clans. 

A  belief  in  witchcraft  is  universal.  A  person  suspected  may 
finally  come  to  be  universally  recognized  as  practicing  black 
art.  Such  a  wicked  person  is  killed  as  an  outlaw.  The 
wizard  may  not  have  such  a  reputation  in  his  own  clan  but 
may  be  accused  of  witchcraft  by  another  clan ;  if  there  is  a 
wish  to  preserve  him  his  witchcraft  may  be  compounded. 

We  have  already  explained  the  equal  division  of  property 
in  the  clan,  the  equitable  division  made  to  the  successful 
hunter,  and  that  personal  property  is  inherited  by  the  grave, 
while  clan  and  tribal  property  belong  to  a  perpetual  person. 
Theft  sometimes  but  rarely  occurs ;  when  it  does  the  object 
stolen  may  be  restored ;  when  it  cannot  be  restored  the  theft 
is  compounded  in  some  multiple  proportion.  The  only  corpo- 
ration in  savagery  is  the  ecclesiastic,  and  crimes  against  the 
medicine  societies  are  those  which  result  from  the  divulging  of 
secrets  or  the  teaching  of  rites  by  unauthorized  persons  or  the 
exercise  of  such  rites  by  persons  incompetent  therefor.     Pro- 


586  ON   PRIMITIVE   INSTITUTIONS. 

ceedings   for   witchcraft   are   conducted  by   the   ecclsiastical 
bodies. 

Such  is  an  outline  of  the  plan  of  regimentation  and  the  fun- 
damental principles  of  justice  recognized  in  the  most  primitive 
tribal  states  found  among  mankind.  This  stage  of  society  is 
known  as  savagery.  Savages  are  primitive  sylvan  men ;  they 
are  denizens  of  forest  and  wold  without  the  skill  necessary  to 
clear  away  the  forests  and  establish  higher  agriculture  and 
domesticate  herds  of  animals.  When  these  feats  are  accom- 
plished then  men  are  said  to  have  reached  the  stage  of  barbarism. 

Savagery  gradually  develops  into  barbarism  and  barbarism 
itself  is  represented  in  the  plan  of  regimentation  which  involves 
a  change  in  legislation,  adjudication,  execution,  administration 
and  instruction.  The  change  of  regimentation  is  represented 
by  the  extinction  of  the  clan  and  its  replacenvent  by  the  gens. 
The  term  gens  is  here  used  to  mean  the  unit  of  government 
herein  described  as  a  group  of  persons  who  reckon  consan- 
guinal  kinship  in  the  male  line. 

We  have  already  described  the  double  organization  of  every 
savage  tribe  as  civil  and  ecclesiastic  and  noted  the  conflict 
which  arises  between  the  groups  as  thus  organized.  A  power- 
ful ecclesiastical  organization  will  sometimes  absorb  the  civil 
organization,  especially  when  the  priest  and  elder  man  is  the 
same  person.  Quite  often  the  sacerdotal  ofSce  is  hereditary, 
descending  from  father  to  son,  and  thus  grows  up  a  method  of 
reckoning  kinship  in  the  male  line  as  fundamental.  Now 
there  are  many  circumstances  in  primitive  life  which  reinforce 
this  tendency.  When  the  men  of  the  clan  have  to  go  to  the 
annual  fishing  grounds  for  the  summer  catch  they  take  with 
them  their  wives  and  children.  Such  wives  and  children  are 
no  longer  under  the  power  of  the  elder  men,  they  are  geo- 
graphically separated  from  them,  for  the  men  of  the  clan  who 
work  together  are  distinct  from  the  men  of  the  other  clans 
where  each  group  fishes  by  itself.  Hunting  is  often  managed 
in  this  manner  by  clans.  Such  annual  hunting  and  fishing 
excursions  weaken  the  authority  of  the  mothers,  brothers  and 
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uncles  and  strengthen  the  authority  of  husbands  and  fathers. 
But  there  are  two  agencies  which  seem  to  be  even  more  potent. 
Agriculture  is  born  in  arid  lands  where  irrigation  is  necessary 
and  the  men  of  the  clan  unite  to  manage  the  stream  which  is 
used  in  irrigation  and  to  protect  the  crops  which  lie  under  the 
canals,  though  the  crops  themselves  may  be  cultivated  chiefly 
by  the  women.  Here  again  there  is  a  geographical  segrega- 
tion of  the  women  and  children  under  the  immediate  super- 
vision and  control  of  husbands  and  fathers.  Finally  animals 
are  domesticated  and  there  are  flocks  and  herds  under  the  con- 
trol of  the  men.  The  pasturage  for  one  clan  flock  is  in  one  val- 
ley and  for  another  clan  flock  in  another  valley,  for  the  property 
is  thus  kept  apart ;  and  this  also  serves  to  segregate  the  women 
from  the  men  of  their  clan  kindred  and  place  them  under  the 
authority  of  husbands  and  fathers.  By  all  of  these  methods 
clanship  is  broken  down  and  a  new  fundamental  method  of 
reckoning  in  kinship  is  developed  through  males ;  this  is  the 
gens.  Much  time  may  be  taken  in  making  these  changes 
while  the  authority  of  the  clan  is  gradually  weakened  and  the 
authority  of  the  gens  established.  Many  of  the  tribes  of 
North  America  are  in  the  transitional  stage. 

When  the  change  is  made,  councils  as  well  as  ecclesiastical 
bodies  are  still  controlled  by  men,  but  the  regimentation  is  rad- 
ically distinct.  Perhaps  the  most  fundamental  change  that 
comes  is  the  right  of  the  father  over  his  own  children,  especially 
in  deciding  their  marriage  relations,  for  this  right  is  not  trans- 
ferred from  clan  to  gens,  but  from  clan  to  father.  With  this 
change  comes  another  of  fundamental  importance.  With  the 
acquisition  of  herds,  farming  lands  and  stores  of  grain,  wealth 
is  accumulated,  and  this  wealth  is  controlled  by  the  gentile 
patriarchs.  It  is  no  longer  clan  property,  but  gentile  property 
in  the  possession  and  under  the  control  of  the  patriarch,  who 
wields  a  power  never  known  in  savagery.  The  patriarch  now 
is  always  chief  and  priest  and  the  practical  owner  of  the 
wealth ;  he  thus  becomes  the  master  of  the  destiny  of  his 
retainers.     A  particular  effect  is  noted  in  the  council.     The 
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number  of  persons  who  compose  the  council  is  gradually 
reduced,  and  these  chiefs  and  councilors  are  regimented  into 
patriarchies  for  war  and  public  works,  while  instruction  falls 
mainly  into  the  bands  of  husbands  and  fathers,  and  the  wife  is 
no  longer  controlled  by  her  clansmen,  for  she  is  no  longer 
under  their  protection.  Thus  the  husband  becomes  the  master 
of  the  wife  and  children. 

In  the  clan  the  head  is  an  elder  man  and  is  an  ^'  uncle  "  or 
"  great  uncle  "  because  kinship  is  reckoned  through  females. 
This  is  expressed  in  Indian  tongues  by  the  aphorism  that  ''  the 
woman  carries  the  clan,*'  but  in  barbarism  '^  the  man  carries  the 
gens."  This  is  the  first  great  revolution  in  tribal  society  ac- 
complished by  the  consolidation  of  power  in  the  hands  of  the 
few  and  the  organization  of  the  gentile  family.  The  gens  is 
ruled  by  the  patriarch  who  represents  the  family  in  the  councils 
of  the  tribe  and  the  confederacy  and  holds  all  the  property  in 
trust  for  the  gens  over  which  he  rules  by  civil  law  with  civil 
sanctions  and  ecclesiastical  law  with  ecclesiastical  sanctions.  In 
savage  society  there  is  no  written  language,  hence  the  laws  are 
classified  and  expressed  in  terms  of  kinship,  but  in  barbaric 
society  an  additional  mnemonic  and  classific  method  is  devel- 
oped, which  must  now  be  delineated ;  it  arises  out  of  ecclesias- 
tical functions  of  government  and  ultimately  becomes  dominant 
so  as  to  modify  the  kinship  system.  In  savagery  the  world  is 
divided  into  regions :  the  east,  west,  north,  south,  zenith,  nadir 
and  center.  This  is  continued  into  a  more  highly  developed 
form  in  barbarism  until  it  finally  becomes  the  dominant  system. 
Rarely  the  regions  are  but  four  in  number :  east,  west,  north, 
and  south ;  sometimes  the  regions  are  six ;  east,  west,  north, 
south,  zenith,  and  nadir,  but  more  often  the  seven  regions  are 
recognized.  Sometimes  the  number  four,  sometimes  the  num- 
ber six,  but  more  commonly  the  number  seven  becomes  the 
sacred  number.  This  division  of  the  world  into  regions  is 
naturally  born  in  the  usages  of  language  and  at  last  becomes 
as  deeply  woven  into  society  as  language  itself  and  the  reality 
of  the  regions  becomes  sacred,  as  language  is  held  to  be  sacred. 
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The  theory  of  the  regions  is  not  only  woven  into  their  speech 
and  into  their  institutions  but  it  becomes  one  of  the  principal 
elements  of  picture  writing  and  is  represented  by  some  form 
of  the  cross  signifying  the  east,  west,  north,  and  south,  to 
which  are  attached  some  other  devices  for  representing  the 
zenith,  nadir  and  center.  These  world  symbols  often  govern 
methods  of  architecture.  The  theory  of  worlds  is  of  vast 
extent  and  of  profound  influence.  It  is  found  to  pervade  tribal 
society  not  only  in  America  but  elsewhere  in  the  world.  I  am 
tempted  in  this  place  to  go  to  the  Orient  for  an  example  to 
show  how  laws  and  the  maxims  of  laws  are  formulated  in  sav- 
age and  barbaric  society,  but  I  must  premise  the  statement  by 
explaining  one  other  method  of  formulating  laws.  The  par- 
ticulars of  law  are  often  represented  by  numbers ;  one  number 
for  each  finger  of  the  hand  and  the  reciprocal  rights  and  duties 
by  the  five  numbers  represented  by  the  five  fingers  of  the  other 
hand.  Thus  by  pointing  in  the  direction  of  one  region  with 
the  proper  finger  of  the  right  or  left  hand  any  particular  law  or 
maxim  can  be  expressed  in  gesture  speech. 

I  quote  from  the  Sigalowada  SuttUy  a  table  of  aphorisms  as 
published  by  Rhys-Davids  in  his  book  on  Buddhism,  which 
might  be  duplicated  as  a  method  of  classification  in  many  of 
the  tribes  of  North  America : 

The  Teacher  wau  staying  at  the  bambu  grove  near  Bajagriha ;  and  going 
out  as  usual  to  beg,  sees  the  householder  Sigala  bowing  down,  with  stream- 
ing hair,  and  wet  garments,  and  clasped  hands,  to  the  four  quarters  of  the 
heaven,  and  tlie  nadir,  and  the  zenith.  On  the  Teacher  asking  the  reason 
why,  Sigala  says  that  he  does  this,  '  honouring,  reverencing  and  holding 
sacred  the  words  of  his  father.'  Then  the  Teacher,  knowing  that  this  was  done 
to  avert  evil  from  the  six  directions,  points  out  to  him  that  the  best  way  to 
guard  the  six  quarters  is  by  good  deeds  to  men  around  him,  to  his  parents 
as  the  east,  his  Teachers  as  the  south,  his  wife  and  children  as  the  west,  his 
friends  and  relative  as  the  north,  men  devoted  to  the  religious  life 
(whether  Brahmans  or  Buddist  mendicants)  as  the  zenith,  and  his  slaves 
and  dependents  as  the  nadir.  Then  in  an  orderly  arrangement,  evidently 
intended  to  assist  the  memory,  after  some  general  precepts  and  a  descrip- 
tion of  true  friendship,  the  chief  duties  men  owe  to  one  another  are  thus 
enumerated  under  the  above  six  heads: 
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1.    Parents  and  Children. 

Parents  should 

1.  Beetrain  their  children  from  vice. 

2.  Train  them  in  virtue. 

3.  Have  them  taoght  arts  or  scienoeB. 

4.  Provide  them  with  suitable  wives  or  husbands. 

5.  Give  them  their  inheritance. 

The  child  should  say 

1.  I  will  support  them  who  supported  me. 

2.  I  will  perform  family  duties  incumbent  on  them. 

3.  I  will  guard  their  property. 

4.  I  will  make  myself  worthy  to  be  their  heir. 

5.  When  they  are  gone,  I  will  honour  their  memory. 

2.    Pupii^  AND  Teachers. 

The  pupil  should  honor  his  teachers 

1.  By  rising  in  their  presence. 

2.  By  ministering  to  them. 

3.  By  obeying  them. 

4.  By  supplying  their  wants. 

5.  By  attention  to  instruction. 

The  teacher  should  show  his  affection  to  his  pupils 

1.  By  training  them  in  all  that  is  good. 

2.  By  teaching  them  to  hold  knowledge  fast. 

3.  By  instruction  in  science  and  lore. 

4.  By  speaking  well  of  them  to  their  friends  and  oompanionB. 

5.  By  guarding  them  from  danger. 

3.    Husband  akd  Wipe. 

The  husband  should  cherish  his  wife 

1.  By  treating  her  with  respect. 

2.  By  treating  her  with  kindness. 

3.  By  being  faithful  to  her. 

4.  By  causing  her  to  be  honoured  by  others. 

5.  By  giving  her  suitable  ornaments  and  clothes. 

The  wife  should  show  her  affection  for  her  husband. 

1.  She  orders  her  household  aright 

2.  She  is  hospitable  to  kinsmen  and  friends. 

3.  She  is  a  chaste  wife. 

4.  She  is  a  thrifty  housekeeper. 

5.  She  shows  skill  and  diligence  in  all  she  has  to  do. 
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4.    Friends  and  Comfakiokb. 

The  honourable  man  should  minister  to  his  friends 

1.  By  giving  presents. 

2.  By  courteous  speech. 

3.  By  promoting  their  interest. 

4.  By  treating  them  as  his  equals. 

5.  By  sharing  with  them  his  prosperity. 

They  should  show  their  attachment  to  him 

1.  By  watching  over  him  when  he  is  off  his  guard. 

2.  By  guarding  his  property  when  he  is  careless. 

3.  By  offering  him  a  refuge  in  danger. 

4.  By  adhering  to  him  in  misforture. 

6.  By  showing  kindness  to  his  family. 

5.    Masters  and  Servants. 

The  master  should  provide  for  the  welfare  of  his  dependents 

1.  By  apportioning  work  to  them  according  to  their  strength. 

2.  By  supplying  suitable  food  and  wages. 

3.  By  tending  them  in  sickness. 

4.  By  sharing  with  them  unusual  delicacies. 

5.  By  now  and  then  granting  them  holidays. 

They  should  show  their  attachment  to  him  as  follows : 

1.  They  rise  before  him. 

2.  They  retire  later  to  rest. 

3.  They  are  content  with  what  is  given  them. 

4.  They  work  cheerfully  and  thoroughly. 

5.  They  speak  well  of  him  (or  perhaps  properly  to  him.) 

6.    Layman  and  those  Devoted  to  Bkligion. 

The  honourable  man  ministers  to  mendicants  and  Brahmans 

1.  By  affection  in  act. 

2.  By  affection  in  words. 

3.  By  affection  in  thoughts. 

4.  By  giving  them  a  ready  welcome. 

5.  By  supplying  their  temporal  wants. 

They  should  show  their  affection  to  him 

1.  By  dissuading  him  from  vice. 

2.  By  exorting  him  to  virtue. 

3.  By  feeling  kindly  towards  him. 

4.  By  instructing  him  in  religion. 

5.  By  clearing  up  his  doubts. 

6.  By  pointing  the  way  to  heaven. 
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We  have  spoken  of  phratries  as  a  system  of  groups,  some- 
times found  in  savagery  and  always  in  barbarism.  We  are 
now  able  to  explain  the  meaning  of  the  phratry.  There  may 
be  many  clans  or  gentes  in  a  tribe  and  two  or  more  clans  or 
gentes  may  constitute  an  intervening  unit  which  we  call  the 
phratry.  With  the  Muskhogean,  there  are  four  phratries,  one 
for  the  east,  one  for  the  west,  one  for  the  north  and  one  for  the 
south.  With  the  ZuBi,  there  are  six  phratries,  one  for  the 
east,  one  for  the  west,  one  for  the  north,  one  for  the  south,  one 
for  the  zenith  and  one  for  the  nadir.  Thus  the  phratries  are 
organized  my  mythologic  regions.  And  this  method  of  regi- 
mentation finds  expression  in  the  structure  of  the  council 
chamber,  in  the  plaza,  and  in  the  plan  of  the  village.  Here 
in  the  phratry  we  have  the  beginning  of  district  regimentation 
which  untimately  prevails  in  civilization. 

The  fabric  of  primitive  society  is  a  web  of  streams  of  kindred 
blood  and  a  woof  of  marriage  ties.  This  tapestry  is  wrought 
in  wonderful  patterns,  for  on  it  can  be  traced  the  outlines  of 
primitive  mythology.  Some  scholars  have  seen  in  the  fabric 
only  the  mythic  patterns  enwrought  and  fail  to  discover  the 
real  institutional  foundation. 

The  Bureau  of  American  Ethnology  was  instituted  in  1879 
as  a  branch  of  the  Smithsonian  Institution  and  has  since  been 
maintained  by  Federal  authority.  Its  function  is  the  collec- 
tion of  data  relating  to  primitive  people,  primarily  the  Ameri- 
can Indians.  Much  material  has  been  collected,  a  part  of 
which  has  been  published  in  the  fifty  odd  volumes  of  its  reports. 
A  still  larger  body  is  in  manuscript  and  is  constantly  used  by 
the  collaborators  of  the  Bureau.  The  categories  of  informa- 
tion pertain  chiefly  to  the  arts,  institutions,  languages  and 
beliefs  of  the  Indians.  The  second  of  these  categories  embraces 
the  subject  of  primitive  law.  The  manuscript  records  relating 
to  this  subject  are  voluminous,  occupying  many  thousand  pages. 
They  have  been  made  by  various  persons  and  relate  to  many 


J.   W.   POWELL.  598 

tribes.  Sometimes  the  records  are  incomplete  and  fragmentary, 
but  there  are  somewhat  full  records  of  the  institutions  of  thirty 
or  forty  tribes.  In  addition  to  the  special  records  there  is 
much  information  concerning  primitive  institutions  in  a  manu- 
script work  now  nearly  ready  for  publication  to  be  entitled, 
'^  An  Encyclopedia  of  Indian  Tribes/'  which  is  arranged  in 
such  a  manner  on  several  hundred  thousand  cards  as  to  be 
readily  available. 

J.   W.   POWBLL. 
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WHAT  IS  THE  BEST  TRAINING  FOB  THE  AMERICAN  BAR 

OF  THE  FUTURE. 

BY 

JOHN  RANDOLPH  TUCKER,  LL.  D., 

OF  LEXINGTON,  VIRGINIA. 

To  determine  this  problem,  we  must  look  at  the  wide  and 
expanding  field  for  the  lawyer,  whether  at  the  bar  or  on  the 
bench,  in  this  American  Union.  The  training  of  the  athlete 
mast  adapt  him  for  the  arena  of  his  conflicts.  The  functions 
of  the  American  lawyer  must  be  commensurate  with  the  polity, 
the  civilization,  and  the  destiny  of  the  United  States,  as  an 
unique,  political  organism,  and  as  a  member  of  the  family  of 
nations. 

The  education  of  this  type  of  the  legal  profession  demands 
special  methods,  and  must  embrace  a  greater  volume  of  subjects 
for  study  than  in  any  other  country  on  earth. 

We  have  forty-five  commonwealths  in  our  Federal  Union, 
with  diverse  systems  of  jurisprudence ;  of  all  of  which  no 
lawyer  in  any  can  afford  to  be  ignorant.  The  citizenship  of 
each  State  is  inter-communicated  to  and  with  all  the  others. 
We  are  as  one,  in  trade,  contract,  travel,  transportation  and 
thought,  through  railroads,  telegraphs  and  the  most  wonderful 
waterways.  The  conflict  of  jurisprudence  of  the  several  States 
must  be  so  ordered  and  harmonized  in  respect  of  this  inter- 
communion, that  uniformity  of  administration  shall  promote 
the  general  welfare  of  all  without  injury  to  the  interests  of  any. 

This  juridical  harmony  may  and  should  result  from,  and 
despite,  the  conflict  of  laws  and  the  diversity  of  political 
authority  in  the  several  States. 

We  have  as  the  basis  of  these  diverse  politics  in  some  States 
the  civil  law ;  in  most  States  the  common  law.  In  the  latter 
equity  holds  an  equal  companionship  with  the  common  law  in 
the  system  of  judicature ;  while  in  the  former  it  is  unknown  in 
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the  State  courts ;  though  in  the  Federal  courts  equity  and  law 
are  ever  present  as  distinct  systems,  under  the  supreme  man- 
date of  the  Constitution  of  the  United  States.  It  is  very  ob- 
vious that  these  diversities  in  fundamental  principles  of  juris- 
prudence, and  this  conflict  which  arises  in  the  Federal  courts 
from  the  Constitutional  provision  referred  to,  make  the  educa- 
tion of  the  American  lawyer  peculiar;  for  while  the  State 
courts  administer  the  civil  law,  by  civil  law  procedure,  the 
Federal  courts  in  the  same  state  must  administer  law  and  equity, 
as  they  stand  related  to  the  subjects  of  litigation  in  those  courts. 

Then  again,  this  Federal  judicature  is  unique.  It  is  the 
offspring  of  the  Federal  Constitution.  Limited  in  range,  it  is 
co-ordinate,  sometimes  paramount  in  authority.  By  virtue  of 
the  supremacy  of  the  Constitution,  the  Federal  court  puts  its 
restraining  hand  on  Governments  and  men,  on  the  States  in 
Union  and  the  States  in  their  distinct  autonomy.  This  su- 
premacy of  the  Constitutions,  State  and  Federal,  is  an  Ameri- 
can invention ;  unknown  and  almost  incomprehensible  else- 
where. Though  its  germ  is  expressed  in  Magna  Gharta,  that 
all  contrary  to  that  great  charter  shall  be  held  of  none  effect, 
it  has  borne  no  fruit,  except  in  the  United  States. 

But  outside  of  this  unique  judicature,  as  to  our  local  and 
Inter-State  relations,  if  we  shall  realize  international  arbitra- 
tion as  the  new  arena  for  the  trial  of  suits  between  nations, 
what  a  field  for  the  American  lawyer  of  the  future !  Trust- 
ing that  the  time  is  at  hand  when  the  forum  will  supersede  die 
battlefield;  when  the  occasional  arbitrations  at  Creneva  and 
Paris  will  become  general  and  fixed ;  what  splendid  opportu- 
nities for  the  display  of  genius  as  advocates  and  jurists  will  be 
offered  to  the  members  of  our  profession  in  the  future,  when 
law  will  be  administered  in  the  peaceful  forum  of  justice,  in- 
stead of  by  the  bloody  assize  of  brutal  war. 

These  brief  suggestions  give  us  an  enlarged  idea  of  the  broad 
and  momentous  duties  which  the  future  will  exact  of  our  pro- 
fession, and  disclose  what  careful,  philosophic,  and  scientific 
training  must  befit  the  athletes  of  jurisprudence,  in  the  com- 
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ing  history  of  our  country,  in  its  extraordinary  destiny  as  a 
constitutional  Union  of  States,  and  as  such,  in  its  important 
relations  to  the  Commonwealth  of  Nations. 

Permit  me  to  condense  under  brief  heads  the  training  which 
these  general  views  indicate  for  the  American  bar  of  the  future. 

I.  What  shall  the  Schools  Teach,  and  the  Students 

Learn  ? 

First — That  the  lawyer  as  a  minister  at  the  altar  of  justice 
of  the  ideal  Jus^  through  the  actual  Lex^  must  be  trained  to 
believe  his  employment  is  a  public  duty,  primarily  to  God  and 
his  country ;  not  a  mere  vocation  for  private  wealth  or  honor ; 
and  that  his  functions  as  lawyer  or  judge  are  to  be  performed 
for  the  promotion  of  truth  and  right,  and  for  the  defeat  of 
falsehood  and  wrong.     This  is  the  primal  lesson. 

Second, — The  Lawyer  should  have  liberal  culture.  Is  there 
anything  in  philosophy  or  science,  in  history  or  literature,  he 
should  not  know,  in  order  to  reach  the  summit  of  his  noble 
vocation  ?  I  speak  now  of  what  is  essential  to  the  best  train- 
ing ;  though  much  may  be  impracticable  to  many,  whom  Prov- 
idence debars  from  the  opportunities  for  such  training.  Let 
each  do  his  best,  in  the  use  of  what  is  within  reach,  and  the 
profession  will  rise  to  the  plane  of  its  future  duties. 

Third, — As  Law  is  an  Historic  science,  because  every  law 
system  has  had  historic  development,  the  student  must  be 
taught  and  should  learn  the  history  of  legal  science ;  from  its 
ancient  land  marks,  along  the  pathway  of  its  progress  to  pres- 
ent conditions.  He  should  be  taught  and  learn  comparative 
jurisprudence,  thus  broadening  his  views  of  his  own  by  com- 
parison with  others,  and  avoiding  the  narrowness  and  error 
which  comes  from  a  too  exclusive  consideration  of  his  own  local 
polity. 

The  interesting  relation  between  the  civil  law  and  the  com- 
mon  law,  which  modern  investigation  has  shown  to  be  closer 
than  at  one  time  was  supposed  to  exist ;  the  derivation  of  much 
of  the  common  law  from  the  reservoir  of  the  Corpus  Juris 
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Oivilis  and  the  reflex  influence  of  the  common  law  upon  the 
code  and  practice  of  the  civilian  in  our  own  States,  make  it 
important,  and  essential,  where  practicable,  that  each  system 
should  be  distinctively  taught  in  schools,  where  the  other  is  the 
main  and  primal  subject  of  instruction.  Every  civilian  will 
be  the  better  for  a  thorough  comprehension  of  the  system  of 
the  common  law,  and  vice  versa  ;  and  this  is  the  more  import- 
ant by  reason  of  the  fact  already  adverted  to,  that  Common 
Law  principles  and  practice  prevail  in  the  Federal  courts,  held 
in  the  States  where  the  civil  law  is  the  local  system.  But  the 
study  of  the  two  systems  is  essential  to  the  thorough  training 
of  the  lawyer,  who  in  the  comprehension  of  both,  will  enrich 
and  enforce  each  by  the  scientific  contributions  of  the  other, 
and  make  himself  thus  a  more  profound  and  philosophic  jurist. 
This  view  is  gaining  ground  in  all  our  schools,  and  when  fully 
carried  out,  will  be  of  great  consequence  in  promoting  the 
learning  and  efficiency  of  the  profession  in  our  country. 

Fourth — It  is  hardly  necessary  to  say,  that  the  activities  of 
our  wonderful  American  civilization,  in  commerce,  foreign, 
inter-state  and  internal ;  in  mining,  manufactures  and  agricul- 
ture; in  invention  and  authorship;  in  contracts,  from  the 
simple  assumpsit  to  that  infinite  variety  of  negotiable  instru- 
ments which  exchange  the  moneys  of  70,000,000  of  people 
inter  %e  and  with  foreign  lands,  as  winged  '^  couriers  without 
luggage ; "  in  contact,  by  the  free  and  unobstructed  inter- 
communication of  this  body  of  people  in  45  distinct  States ;  and 
in  the  endless  forms  of  corporate  enterprises  for  municipal, 
eleemosynary  and  industrial  purposes,  make  thoroughness  of 
instruction  in  the  law  of  real  and  personal  property,  of 
domestic  relations,  in  the  law  of  corporations,  commercial 
paper  and  the  like,  essential  to  the  fitness  of  the  ordinary  law- 
yer for  the  simple  and  usual  duties  of  his  calling. 

Fifth. — But  more  important  still.  We  live  in  a  Federal 
Union  of  forty-five  commonwealths,  which  union  is  formed  by 
a  constitution,  the  supreme  law  of  the  land,  and  each  State 
with  its  own  constitution,  the  supreme  law  within   its  own 
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borders.  Constitutional  law  is  therefore  a  special  theme  for 
the  lawyer  of  the  United  States,  for  on  the  integrity  and 
supremacy  of  these  constitutions  over  men  and  States  and 
governments,  State  and  Federal,  depend  the  perpetuity  of  our 
Union  and  the  security  of  our  liberties  as  men. 

In  this  the  student  needs  most  careful  training.  He  must 
be  educated  in  the  history  of  social  and  political  science,  the 
history  of  the  polity  of  other  countries,  especially  of  British 
Institutions,  which  are  the  evolutes  of  historic  struggles,  the 
monumental  trophies  of  liberty  against  prerogative,  and  embody 
the  unwritten  but  organic  constitution  of  England ;  and  this, 
especially  the  last,  as  essential  to  the  comprehensive  under- 
standing of  our  own  constitutions,  which  are  but  bundles  of 
the  Institutional  liberties  of  the  English  people.  He  must 
study  the  Federal  Constitution  in  the  broad  light  of  its  historic 
formation,  from  Colonial  subordination,  through  the  ephemeral 
Continental  Congressional  Era,  and  that  of  the  Articles  of  Con* 
federation  to  the  consummate  Union  under  the  Constitution  of 
1789.  This  is  his  personal  duty,  because  he  is  as  a  sworn 
minister  of  the  law  bound  to  a  faithful  support  of  the  Consti- 
tution, and  as  a  patriotic  citizen  to  defend  and  uphold  that 
Constitution  as  the  aegis  of  the  liberties  of  the  people. 

This  is  an  unique  study  for  the  American  lawyer,  and  de- 
mands of  him  a  conscientious  devotion  to  it,  as  a  defender  of 
its  sacred  provisions  against  error  and  usurpation,  and  a  sup- 
porter of  its  true  meaning,  as  essential  to  the  preservation  of 
our  free  institutions. 

Sixth, — But  one  more  subject,  I  must  mention.  The  foreign 
commerce  of  the  United  States  binds  her  to  the  peoples  of  the 
world.  In  fifty  years  this  continental  Republic  will  stand  in 
such  relations  to  Asia  and  Europe  as  will  make  international 
law  a  code  for  the  commonwealth  of  nations;  and  must  estab- 
lish international  tribunals  to  decide  in  peace  questions  of  im- 
measurable consequence  to  us  and  to  the  world. 

Let  the  schools  train  our  lawyers  in  this  magnificent  field  for 
the  widest  speculation  and  the  most  profound  study.     It  is  too 
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much  neglected.  In  the  culture  of  this  field  by  the  student, 
history,  philosophy,  in  all  its  departments,  and  comparative 
jurisprudence  in  all  the  ages,  must  be  opened  for  his  exploration, 
to  fit  him  to  act  well  his  part  in  the  forum  of  the  world. 

This  is  an  epitome  of  what  the  lawyer  of  the  future  should  be 
trained  to  learn. 

11.     How  TO  BE  Taught?     How  to  Learn? 

I  premise.  All  will  be  in  vain,  unless  so  taught  as  to  be  a 
self-teacher.     We  must  teach  him  how  to  teach  himself. 

In  detail  I  answer : 

Fir%t — By  the  best  text-books,  which  shall  precisely  state 
the  law  as  it  has  been  settled  by  statute  and  adjudications. 
This,  I  must  think,  is  best  in  the  first  stages.  Teach  principles 
by  a  leading  case,  it  may  be,  without  at  first  crowding  on  the 
mind  more  than  the  jural  principle,  illustrated  by  moral  and 
juridical  examples. 

Second, — In  connection  with  this,  lectures  full  and  free, 
showing  the  natural  and  moral  foundation  for  the  principles, 
or  the  historic  origin  of  what  is  arbitrary,  and  may  seem  con- 
trary to  morality  or  reason. 

I  believe  in  lectures  along  with  text-books  ;  not  on  them  so 
much  as  parallel  to  them,  and  embodying  the  views  of  the 
teacher  and  of  other  authors.  The  student  takes  in  by  the 
spoken  word  of  a  good  teacher  what  he  never  derives  from  the 
written  words  of  the  best  author.     They  work  well  together. 

Third, — By  the  use  of  cases,  leading  and  illustrative  of  the 
doctrine  in  hand. 

As  a  practical  question,  it  may  be  left  to  the  teacher  to 
decide  whether  the  study  of  cases,  so  admirably  enforced  on 
the  original  suggestions  of  the  eminent  Prof.  Langdell  of 
Harvard,  should  be  co-temporaneous  with  the  study  of  text- 
books, defining  and  settling  general  principles,  or  be  deferred 
to  a  quasi  post-graduate  course  at  a  later  period. 

It  is  perhaps  not  a  matter  for  dogmatic  decision,  but  I  am 
inclined  to  think  where  the  course  is  extended  over  a  number 
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of  years,  it  will  be  best  to  ground  the  learner  in  principles,  ex- 
tracted from  the  cases  by  the  text-writer  or  the  professor,  prim- 
arily, and  then  to  enlarge  and  expand  his  knowledge  by  an 
analytic  teaching  from  cases. 

The  student  thus  gets  a  map  of  the  whole  system  at  first, 
and  may  thereafter  devote  himself  by  a  more  precise  and  fuller 
examination  of  illustrative  cases,  to  the  application  of  these 
principles  in  detail,  to  such  cases  as  have  arisen  in  the  courts 
of  England  and  America.  Either  method  would  embrace  the 
*'  Case  System,'*  but  the  difference  suggested  is  as  to  the 
period  at  which  the  "  Cases  "  are  to  be  used. 

Fourth, — In  America,  owing  to  our  Inter-state  or  Federal 
system,  the  subject  of  "  Conflict  of  Laws,'*  the  title  of  Judge 
Story's  valuable  treatise,  or  of  "  Private  International  Law," 
the  title  of  Dr.  Francis  Wharton's  later  work,  and  of  other 
English  books  on  the  same  subject,  is  a  matter  which  should 
be  carefully  taught  in  all  our  schools. 

It  relates  to  rights  and  interests  of  individuals,  arising  under 
the  diverse  laws  of  different  states  and  countries,  and  is  of 
great  practical  value  for  the  American  Student,  as  well  as  of 
great  interest  in  its  relation  to  the  philosophy  of  Inter- State  or 
International  Jurisprudence. 

In  this  broad  and  ever-widening  field  for  juridical  duty  in 
this  country,  so  unique  in  its  political  organism,  and  so  closely 
related  to  the  world's  destiny,  the  teacher  must  inspire  the 
student  with  a  deep  sense  of  his  duty  for  full  preparation  for 
the  immense  work  before  him. 

All  lawyers  may  not  be  called  to  the  discharge  of  the  high- 
est functions  of  the  profession,  but  all  should  be  so  fitted  to 
apprehend  them,  that  the  bar,  as  a  whole,  will  be  qualified  to 
meet  the  demands  made  upon  it  in  all  the  departments  of  juris- 
prudence. 

The  general  education  of  all  should  be  such,  that  the  pre- 
eminent men  for  the  highest  functions,  shall  be  trained  and 
recognized  for  the  destiny  which  opens  to  the  American  bar  of 
the  future  as  the  administrators  of  law  in  its  best  sense,  by  the 
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adjustment  of  subjects  of  litigation,  from  the  simple  contests 
of  the  ordinary  courts  to  those  higher  conflicts,  which  involve 
the  integrity  of  a  Constitutional  system  of  government,  or 
the  peace  of  the  world  in  the  arbitration  of  a  Lis  between 
nations. 

III.     What  Time  should  be  Prescribed  for  Legal 

Training  ? 

From  what  has  been  said,  Life  is  the  limit  of  that  self- 
training,  for  which  the  schools  must  adapt  the  learner.  Schools 
cannot  make  a  lawyer.  They  can  only  help  him  to  make  him- 
self a  lawyer. 

A  year  ago,  Mr.  Justice  Brewer  said  here,  that  his  own  legal 
education  was  far  too  short  a  time  to  fit  him  for  his  profession. 
I  could  not  but  feel,  that  he,  himself,  was  full  proof,  that, 
"  Time  was  not  of  the  essence  of  the  training.**  On  the  high- 
est bench  of  the  country,  as  an  arbitrator  to-day  of  an  inter- 
national conflict,  he  has  by  self-training  been  made  pre-emin- 
ently fit  for  the  highest  functions  of  his  profession. 

Before  there  were  any  law  schools,  there  were  lawyers  as 
great  as  any  trained  by  such  schools.  The  original  work  of 
the  self- trained  bar  of  all  countries,  stands  in  vindication  of 
this  statement.  The  Mansfields,  the  Hardwickes,  the  Eldons 
of  England;  the  Marshalls,  the  Kents,  the  Gibsons  of 
America,  are  the  men  of  might  in  the  profession,  who  by  self- 
training  reached  eminence  to  which  our  pupils  may  nobly,  but 
in  most  cases,  vainly  aspire. 

The  result,  so  much  desired,  is  from  the  struggle  of  the 
individual,  by  original  thought  and  intense  self-training.  Pro- 
fessors must  teach  the  man  to  think  out  the  law  for  himself. 
We  cannot  teach  him  the  law  by  rote.  He  must  make  it  his 
own  by  assimilation. 

When  it  is  said,  we  should  have  a  prescribed  time  for  student 
life,  I  feel  there  is  force  in  the  proposition.  Time  is  needed, 
beyond  doubt,  to  go  through  such  a  course  as  I  have  indicated. 
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I  concede  three  years  is  better  than  two,  and  two  than  one. 
I  admit  one  year,  two  years  is  too  short  a  period  for  such  a 
course,  nay,  I  would  prefer  four,  five  years  to  three. 

But  we  must  cut  our  coat  according  to  our  cloth.  Thous- 
ands of  men  like  Mr.  Justice  Brewer  must  take  what  time 
they  can  afford  to  devote  to  study.  His  age,  his  means,  may 
limit  him  as  to  time.  In  my  own  part  of  the  Union,  this  is 
the  case.  Shall  we  prescribe  such  a  long  period,  that  we  can 
give  a  student  who  must  take  only  a  year  or  two  years,  no 
memorial  of  his  work  in  the  form  of  a  collegiate  degree  ?  My  own 
experience  has  taught  me  that  the  merit  of  the  work  depends 
more  on  intensity  than  extensity  of  work.  The  one  year 
man  by  self-devotion  will  often  achieve  more  than  the  three 
years  man.  It  is  true  the  former  in  a  three  years  term  would 
show  more  notable  results ;  but  train  him  aright  in  the  one 
year  he  can  devote  to  it,  and  he  will  take  two  years  of  self- 
training  after  leaving  you,  which  will  put  him  far  ahead  in  the 
race  for  eminence. 

These  views  have  led  me,  while  urging  upon  all  a  longer 
course  than  one  year,  to  adapt  my  teaching  to  laying  such  a 
foundation  of  legal  principles,  based  on  moral  truth  and  lead- 
ing cases,  as  will  put  the  young  man  in  condition  for  such  self- 
training  for  life,  as  will  insure  to  him  the  eminent  ability 
that  will  fit  him  for  the  most  exalted  duties  of  his  great  calling. 

Such  training  has  made  the  great  judges  from  Marshall  to 
Brewer,  from  Sir  Edward  Coke  to  Lord  Russell. 

Let  me  suggest  that  diverse  grades  of  degrees  might  be 
adopted  to  measure  the  amount  of  scholastic  training  the  law 
school  has  furnished  to  the  student :  Proficient  in  law ;  Bache- 
lor of  Laws ;  Master  of  Laws.  Each  student  would  thus  adapt 
his  time  to  his  necessity,  and  win  the  degree,  which  fairly 
measures  his  scholastic  work.  Besides,  the  shortest  time,  might 
be  devoted  to  the  grounding  in  the  principles  of  the  law,  and 
the  longer  time  to  the  precise  and  scientific  study  and  analysis 
of  cases. 
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In  all  this,  I  speak  very  much  from  the  conditions  of  stn- 
dents  which  confront  us  in  the  field  of  my  own  labors  as  a 
teacher. 

This  condensed  statement  of  the  field,  that  stretches  before 
the  profession  to-day  in  the  great  future  of  our  own  country, 
and  of  the  method  and  measure  of  study  for  our  bar,  is  too 
brief  to  be  satisfactory  to  me,  or  to  this  learned  body.  If  its 
suggestions  can  be  made  of  any  use,  I  shall  feel  that  it  may 
not  be  without  some  value.  In  all  that  can  conduce  to  make 
the  American  bar  a  co-equal  worker  with  the  English  bar,  in 
this  great  common  destiny  in  the  future,  I  am  glad  to  be  with 
you  in  co-operation,  as  I  am  in  cordial  sympathy. 
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Writing  in  the  North  American  Review^  in  the  year  1878, 
Mr.  Charles  W.  Eliot  said :  ^^  The  abandonment  by  the  Eng- 
lish Universities  of  the  great  field  of  professional  education  is 
one  of  the  most  noteworthy  things  in  their  history.  Formerly 
they,  like  the  Continental  Universities,  had  faculties  of  theol- 
ogy, law,  and  medicine ;  but  professional  instruction  in  law 
and  medicine  has  been  practically  abandoned  by  them  for  gen- 
erations. *  *  *  '*  ,  Whatever  truth  there  may  have  been 
in  this  criticism  concerning  the  attitude  of  the  great  English 
Universities,  at  the  time  when  it  was  written,  towards  profes- 
sional instruction  in  law  and  medicine,  no  one  can,  I  think, 
read  the  evidence  recently  given  before  the  Gresham  Univer- 
sity Commission  by  such  distinguished  lawyers  as  Lord  Cole- 
ridge, Lord  Davey,  Lord  Rigby,  Lord  Bowen,  Mr.  Bryce,  Sir 
Frederick  Pollock,  Sir  Richard  Webster,  Professor  Dicey,  Sir 
William  Anson,  Professor  Holland,  and  many  others,  without 
coming  to  the  conclusion  that  the  subject  of  legal  education, 
its  aims  and  methods,  is  receiving  a  very  large  share  of  atten- 
tion from  many  of  the  ablest  minds  in  England  at  the  present 
day,  and  that  the  Universities  of  Oxford  and  Cambridge,  as 
well  as  the  Inns  of  Court  and  the  Incorporated  Law  Society, 
are  fully  alive  to  the  importance  of  providing  a  thoroughly 
systematic  and  scientific  course  of  legal  study.  That  much 
still  remains  to  be  done  in  working  out  such  a  scheme,  and  in 
co-ordinating  its  several  parts,  no  one  acquainted  with  the  con- 
dition of  things  in  England  can  deny,  and  that  English  teach- 
ers of  law  may  receive  valuable  suggestion  and  encouragement 
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from  the  experience  of  the  great  Law  Schools  in  the  United 
States,  where  English  Law  has  been  in  many  cases  so  long  and 
so  excellently  taught,  in  a  way  in  which  English  lawyers  are 
sometimes  disposed  to  believe  that  it  is  impossible  to  teach  it, 
is  equally  true.  In  endeavouring  within  the  limits  of  a  short 
paper  to  give  some  account  of  the  present  condition  of  legal 
education  in  England,  I  feel  that  I  have  undertaken  a  some- 
what difficult  task,  and  one  by  no  means  easy  to  discharge 
within  the  time  allotted  to  me.  In  the  first  place  it  may  not 
be  superfluous  to  point  out  that  the  English  use  of  the  words 
"College**  and  "University**  is  entirely  diflFerent  from  the 
American.  There  is  no  such  Corporation  as  Cambridge  Col- 
lege or  Oxford  College.  The  great  Corporation,  which  con- 
tained in  the  year  1892,  12,799  persons,  who  in  some  way  or 
other  retain  more  or  less  active  connection  with  it,  of  whom 
2909  are  undergraduates,  is  officially  designated  as  "  The 
Chancellor,  Masters,  and  Scholars  of  the  University  of  Cam- 
bridge.** Included  in  this  Corporation  are  seventeen  Colleges 
and  two  Public  Hostels,  "founded,**  as  the  University  Calen- 
dar says,  "  for  the  study  of  learning  and  knowledge,  and  for 
the  better  service  of  Church  and  State.**  Each  of  these  Col- 
leges and  Hostels  is  a  distinct  and  independent  body  corporate, 
bound  by  its  own  Statutes,  holding  its  own  property  of  various 
kinds,  enacting  rules  and  regulations  for  the  guidance  of  its 
members ;  but  subject  to  the  paramount  laws  of  the  University. 
The  University  of  Cambridge  then  is  the  confederation  of  these 
seventeen  Colleges  and  two  Hostels,  and  it  is  the  University 
which  conducts  the  examinations  for  and  confers  all  Degrees, 
which  awards  University  Prizes,  Scholarships,  and  Student- 
ships, and  which  through  its  Professors,  Readers,  Lecturers, 
Teachers,  Curators  and  Demonstrators  is  taking  a  greater  part 
of  each  year  in  the  work  of  preparing  students  for  those  ex- 
aminations which  it  itself  conducts.  The  University  of  Cam- 
bridge, as  distinct  from  the  various  Colleges  which  compose  it, 
has  forty-one  Professors  and  six  Readers,  besides  a  large  num- 
ber of  Lecturers,  Teachers,  Superintendents,  Curators,  Demon- 
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strators,  etc.,  who  are  all  University  Officers.  Of  these  forty- 
one  Professors,  three  give  practically  the  whole  of  their  time  to 
lectures  on  legal  topics  and  to  the  work  of  research  in  the  field 
of  law,  viz.,  the  Regius  Professor  of  Civil  Law,  the  Downing 
Professor  of  the  Laws  of  England,  and  the  Whewell  Professor 
of  International  Law ;  there  is  also  a  Reader  of  English  Law, 
who  gives  regular  instruction  throughout  the  entire  year.  In 
addition  to  this  each  College  has  its  own  teaching  staff,  many 
of  whom  are  men  who  can  and  do  teach  excellently,  and  eight 
Colleges  at  Cambridge  are  providing  systematic  instruction  in 
Law  during  the  present  academic  year,  viz.,  Trinity  (two  lec- 
turers), Trinity  Hall  (two  lecturers).  Downing  (three  lecturers), 
Caius,  Christ's,  Pembroke,  Peterhouse,  and  Clare.  In  addition 
to  the  preceding,  Dr.  Anningson  also  lectures  on  Medical 
Jurisprudence,  and  there  are  courses  of  lectures  on  legal 
topics  by  two  other  gentlemen,  who  do  not  seem  to  be  attached 
to  any  particular  College.  By  means  of  the  system  of  Inter- 
collegiate Lectures  each  of  the  above  courses  is  practically 
open  to  every  member  of  the  University. 

At  Oxford  there  are  four  University  Professors  in  the  Fac- 
ulty of  Law,  viz.,  the  Regius  Professor  of  the  Civil  Law,  the 
Vinerian  Professor  of  English  Law,  the  Chichele  Professor  of 
International  Law  and  Diplomacy,  and  the  Corpus  Professor 
of  jurisprudence.  In  addition  to  the  courses  given  by  the 
University  Professors,  and  by  the  University  Readers  in 
English  and  Indian  Law,  there  are  also  many  courses  given  by 
Law  Lecturers  who  are  attached  to  the  various  Colleges  of 
the  University,  which  are  practically  open  to  every  member 
of  the  University  on  payment  of  a  fee  never  exceeding  £1 
per  term.  The  ''  Oxford  University  Q-azette''  for  October  15, 
1894,  announces  for  Michaelmas  Term,  1894,  seven  courses  ot 
Lectures  on  topics  falling  within  the  field  of  Roman  Law,  six 
courses  of  lectures  on  different  topics  in  English  Law,  one 
course  in  International  Law,  seven  courses  of  lectures  in  Juris- 
prudence (Historical  and  Analytical),  two  courses  in  Indian 
Law,  and  one  course  in  Constitutional  History. 
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In  the  University  of  Cambridge,  the  Degree  of  Bachelor  of 
Law  is  an  honours  degree,  i,  e.  it  can  only  be  conferred  on  a 
student  who  has  either  obtained  honours  in  both  parts  of  the 
examination  for  the  Law  Tripos,  or  who  has  obtained  honours 
in  one  part  of  that  examination  and  in  the  same  or  some  pre- 
vious term  has  obtained  honours  in  any  other  of  the  Honours 
Examinations  of  the  University. 

The  examination  for  the  Law  Tripos  now  consists  of  two 
parts,  and  a  student  may  be  a  candidate  for  honours  in  the  first 
part  of  the  examination  if  at  the  time  of  such  examination  he 
be  in  his  fifth  term  at  least,  having  previously  kept  four  terms, 
the  University  year  at  Cambridge  being  divided  into  three 
terms.  As  students  usually  enter  the  University  in  October 
the  intention  clearly  is  that  the  student  should  take  this  exami- 
nation at  the  end  of  his  second  year,  and  this  he  is  strongly 
recommended,  although  not  actually  obliged,  to  do.  The  exami- 
nation consists  of  seven  papers  on  the  following  subjects : 

Paper  1.    General  Jurisprudence. 

Paper  2.     History  and  General  Principles  of  Roman  Law. 

Papers  3  and  4.  The  Institutes  of  Gains  and  Justinian,  with  a  selected 
portion  of  the  Digest. 

Paper  5.  English  (Constitutional  Law  and  History,  including  a  general 
view  of  the  present  English  legal  institutions. 

Paper  6.     Public  International  Law. 

Paper  7.  Essays  and  Problems,  haying  reference  to  the  subjects  set  for 
this  part  of  the  examination. 

In  commenting  on  this  scheme  in  his  paper  on  "  The  Law 
Tripos  "  in  "  The  Students'  Guide  to  the  University  of  Cam- 
bridge/* Professor  E.  C.  Clark  explains  the  intention  of  its 
framers  throughout  as  being  '^  to  define  and  assort  the  subjects 
in  the  most  general  terms,  specifying  no  books  but  the  Roman 
Institutes  and  Digest,  and  leaving  a  very  free  power  of  making 
special  arrangements  for  each  particular  year  to  the  Board." 
He  also  draws  attention  to  the  fact  that  the  subjects  included 
in  this  part  of  the  Tripos  comprise  those  which  may  fairly  be 
regarded  as  forming  part  of  a  high-class  general  education,  and 
not  like  the  subjects  included  in  the  second  part,  as  bearing 
directly  upon  the  practice  of  English  Law. 
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The  second  part  of  the  Law  Tripos  may  be  taken  by  a  stu- 
dent if  at  the  time  of  such  examination  he  be  in  his  eighth 
term  at  least,  having  previously  kept  seven  terms,  provided 
that  twelve  complete  terms  shall  not  have  passed  after  the  first 
of  the  said  seven  terms.  This  examination  consists  of  six 
papers  on  the  following  subjects : 

Papers  1  and  2.    The  £nglish  Law  of  Real  and  Personal  Property. 
Papers  3  and  4.    The  English  Law  of  Contract  and  Tort. 

With  the  Eqaitahle  principles  applicable  to  these  subjects. 
Paper  5.    English  Criminal  Law  and  Procedure^  and  Evidence. 
Paper  6.     Essays,  having  reference  partly  to  the  sabjects  of  the  first, 
partly  to  those  of  the  second  part 

No  student  can  be  a  candidate  for  Honours  in  Part  II  unless 
he  has  previously  obtained  Honours  either  in  Part  I  or  in 
some  other  Honour  examination  of  the  University. 

The  regulations  provide  that  the  Board  of  Legal  Studies 
shall  from  time  to  time  publish  a  list  of  books  recommended  to 
candidates  for  examination,  and  may  from  time  to  time  limit 
any  or  all  of  the  above-mentioned  subjects  to  a  department  or 
departments  of  the  same ;  provided  that  sufficient  public  notice 
of  the  limitation  is  given.  From  the  great  scope  of  the  Digest 
of  Justinian  this  work  must  always  be  represented  by  selected 
portions. 

The  list  of  books  recommended  for  the  Law  Tripos  and 
Medal  Examination  by  the  Board  of  Legal  Studies  in  1892-3 
was  as  follows,  the  names  of  the  books  of  principal  importance 
being  in  each  case  italicized. 

J UKIS PRUDENCE.— BkcAfi^onc's  OommeTUaries,  IrUroduction,  §?  g,  S, 
and  the  general  part  in  the  first  chaps,  of  each  Book,  Attstin^s  Jurisprudence, 
Markby's  Elements  of  Law.  Clark's  Practical  Jurispradenoe.  Clark's 
Analysis  of  Criminal  Liability.  Holland's  Jurisprudence.  Maine's 
Ancient  Law,  Village  Communities,  Early  History  of  Institutions,  and 
Early  Law  and  Custom.  Savigny's  System  des  heutigen  Bomischen 
Rechts.  See  the  French  translation  by  Guenoux  and  the  English  transla- 
tions of  Vols.  1,  2  and  8  by  Holloway,  Rattigan  and  Guthrie. 

ROMAN  LAW. — Parallel  Texts  of  Oaius  and  Justinian ;  Chieis^s  InsttF' 
tutionum  et  Regidarum  Juris  Romani  [Syntagma.  Gains ;  edited  by  Abdy 
and  Walker,  Poste,  or  Muirhead.    Justinian's  Institutes ;  edited  by  Abdy 
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and  Walker  or  Mojle.  MuirhecuPa  HisUnieai  Iniroduetion  to  the  IMvaU 
Law  of  Borne,  On  Roman  Law  generally ;  Boby's  Introduction  to  the 
study  of  the  Digest,  Mackeldey's  Systema  Juris  Bomani,  Hunter^s  Boman 
Law,  or  Salkowski's  Roman  Private  Law.  Gibbon's  Decline  and  Fall  of 
the  Roman  Empire,  chap.  44.  As  a  Lexicon,  Dirksen's  Manuale  Juris 
Civilis. 

INTERNATIONAL  JjAW.—HoIPs  InterwUianal  Law,  or  Wheaton's 
Elements  of  International  Law  (ed.  Boyd).  Ealleck's  Litemational  Law. 
Calvo's  Le  Droit  International  thdorique  et  pratique.  Wheaton's  Hbtory 
of  International  Law.  Maine's  Lectures  on  International  Law.  Pitt 
Cobbett's  Leading  Cases  on  International  Law.  Van  Holtzendorff 's  Hand- 
buch  Volkerrechts. 

ENGLISH  LAW.— Real  Propekty  :  WiUiam^  Law  of  Beat  Property, 
or  EdwardPs  Oompendium  of  the  Law  of  Property  in  Land.  Di^nfe  History 
of  the  Law  of  Beat  Property.  Challis'  Law  of  Beal  Property.  Personal 
Property:  William^  Law  of  Personal  Property.  Costract:  Anson* s  Law 
of  Contract  or  Pollocks  Principles  of  Contract.  Tort  :  Polhel^s  Law  of  Torts. 
Bigelow's  Elements  of  the  Law  of  Torts.  Criminal  Law:  SUpheiis 
Oommeniaries,  Book  VI,  ( VoL  IV.)  Stephen's  Digest  of  the  Criminal  Law. 
Stephen's  Digest  of  the  Law  of  Evidence.  Stephen's  History  of  Criminal 
Law.  Constitutional  Law  and  History  :  Anson's  Law  and  Custom  of 
the  Omstitidion  ( Vols.  land  II).  Dicey*s  Law  of  the  Constitution.  Heam's 
Goyemment  of  England.  Stubbs'  Constitutional  History.  Uallam's 
Constitutional  History.  May's  Constitutional  History.  Taswell-Lang- 
mead's  English  Constitutional  History.  General  Text  Book  :  Stephen's 
Commentaries  on  the  l^aws  of  England.  Holmes's  Lectures  on  the  Com- 
mon Law.  Selection  of  Cases:  Smith's  Leading  Cases  on  the  Common 
Law.  Tudor^s  Leading  Cases  on  the  Law  of  Beal  Property.  Finch's 
Select  Cases  on  the  Law  of  Contract  Ball's  Select  Cases  on  the  Law  of 
Torts.    Thomas's  Select  Cases  on  Constitutional  Law. 

The  study  of  Law  is  recognized  by  the  University  of  Oxford 
in  two  ways.  On  the  one  hand  Law  is  recognized  as  a  distinct 
and  separate  faculty  in  which  the  degree  of  Bachelor  of  Civil 
Law  (B.  C.  L.)  is  granted  upon  the  result  of  a  very  thorough 
and  well-arranged  examination  to  those  only  who  have  been 
previously  admitted  to  the  degree  of  Bachelor  of.  Arts  (not 
necessarily  in  any  particular  School).  The  Degree  of  Doctor 
of  Civil  Law  (D.  C.  L.)  may  also  be  granted  in  this  Faculty 
to  any  Bachelor  of  Civil  Law  who  has  occupied  himself  in  the 
study  of  Civil  Law  for  five  complete  years,  to  be  reckoned  from 
the  date  of  his  admission  to  the  degree  of  Bachelor  of  Civil 
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Law,  and  has  written  a  Dissertation  upon  some  legal  subject 
approved  by  the  Regius  Professor  of  Civil  Law. 

On  the  other  hand,  by  the  Constitution  of  the  Final  Honour 
School  of  Jurisprudence,  Law  has  become  one  of  the  several 
optional  subjects  of  study  and  examination  by  which  a  success- 
ful candidate  may  take  a  degree  with  honours  in  Arts,  and  may 
in  this  way  be  said  to  have  been  treated  as  a  part  of  general 
education.  If  the  student  posseses  the  necessary  ability,  and 
can  afford  the  necessary  time,  he  may  postpone  his  study  of 
Law  until  he  has  obtained  Honours  in  some  other  Final  School, 
and  he  may  then  either  take  the  Honour  School  of  Jurisprud- 
ence as  a  second  Honour  School,  or  he  may  prepare  himself  for 
the  Examination  for  the  degree  of  Bachelor  of  Civil  Law. 

The  subjects  of  the  Final  Honour  Examination  in  the  School 
of  Jurisprudence  are 

1.  Jurisprudence. 

2.  Boman  Law. 

3.  English  Law  (indading  Contracts,  Testamentary  and  Intestate  Suo- 
cession,  Real  Property  and  Constitutional  Law). 

4.  Histoiy  of  English  Legal  and  Political  Institutions. 

5.  International  Law. 

The  subjects  of  the  Examination  for  the  Degree  of  B.  C.  L. 

are 

1.     Jurisprudence. 
.   2.     Boman  Law. 

3.  English  Law  (including  Beal  and  Personal  Property,  Contracts, 
Torts,  Criminal  Law,  the  Procedure  of  the  High  Court  of  Justice,  and 
Equity). 

4.  International  Law  (Private)  or  the  Law  of  Neutrality.  Every  can- 
didate is  also  required  to  take  up  one  special  subject  in  Roman  Law,  and 
one  special  subject  in  English  Law,  to  be  selected  by  himself  out  of  a  list 
of  subjects  prescribed  by  the  Board  of  the  Faculty  of  Law. 

It  will  thus  be  seen  that  both  at  Oxford  and  Cambridge  the 
study  of  the  Boman  Law  occupies  a  most  important  and  lead- 
ing position,  and  that  at  Cambridge  no  one  can  take  a  degree 
in  Law,  nor  at  Oxford  can  any  one  take  a  place  in  the  Final 
Honour  Examination  in  the  School  of  Jurisprudence,  nor  obtain 
the  Degree  of  B.  C.  L.,  without  a  knowledge  of  its  history  and 
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principles,  and  an  acquaintance  with  at  least  some  selected  por- 
tion or  portions  of  the  Digest  of  Justinian.  The  effect  of  this 
training  upon  successive  generations  of  English  Lawyers,  it  is, 
in  mj  opinion,  impossible  to  over-estimate,  and  I  think  that 
there  is  no  more  encouraging  sign  in  connection  with  the 
present  position  of  legal  education  on  both  sides  of  the  Atlantic 
than  the  firm  and  assured  position  which  the  study  of  the 
Roman  Law  now  enjoys,  not  only  in  the  great  Universities  of 
England  and  Scotland,  but  also  in  several  of  the  Universities 
in  the  United  States.  Nowhere  have  the  claims  of  the  study 
of  Roman  Law  for  recognition  as  an  important  branch  of  legal 
training  been  more  forcibly  and  clearly  set  forth  than  by  Pro- 
fessor Bryce  in  his  valedictory  lecture  delivered  before  the 
University  of  Oxford  on  his  retirement  from  the  Chair  of  Civil 
Law  in  June,  1893,  and  probably  no  one  has  better  illustrated 
both  in  his  own  career  and  in  the  successive  generations  of 
lawyers  whom  he  has  done  so  much  to  train,  the  value  of  the 
studies  which  he  so  long  and  ably  represented  at  Oxford.  After 
an  experience  of  sixteen  years,  a  considerable  part  of  which 
has  been  spent  as  a  teacher  of  both  Roman  and  English  Law 
on  both  sides  of  the  Atlantic,  my  experience  of  the  value  of 
the  study  of  Roman  Law  as  an  element  of  legal  training  leads 
me  to  attach  more  and  more  importance  to  it  every  year.  On 
one  point  I  trust  that  I  may  not  be  considered  out  of  place  in 
making  a  comparison  between  the  position  which  the  study  of 
Roman  Law  occupies  in  England  and  the  United  States  res- 
pectively. Both  at  Oxford  and  Cambridge  the  Professor  of 
Civil  Law  is  an  important  member  of  the  Faculty  of  Law, 
lecturing  in  the  Law  School  to  Law  Students,  and  having  an 
equal  academic  rank  and  standing  with  the  other  Professors  in 
the  Law  School.  In  the  United  States  it  not  unfirequently 
happens  that  in  those  institutions  where  there  is  a  School  of 
History  or  a  School  of  Political  Science,  and  also  a  Law 
School,  the  Professor  of  Civil  Law  lectures  in  the  School  of 
History  or  the  School  of  Political  Science,  and  not  in  the  Law 
School,  and  I  think  that  in  this  way  the  students  are  apt  to 
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regard  the  Civil  Law  as  a  purely  ornamental  and  not  as  a  neces- 
sary or  even  a  very  desirable  part  of  their  legal  studies.  If 
Roman  Law  is  worth  teaching  to  law  students,  if,  as  Dr.  Bryce 
thinks,  its  study  '^  is  now  destined  to  shine  with  a  steady  light 
for  generations  to  come,"  in  the  Universities  of  America  it 
should,  in  my  opinion,  be  taught  in  the  Law  School  by  a  man 
trained  in  both  the  Common  and  the  Civil  Law,  who  knows 
not  only  knows  his  Gains  and  his  Digest,  but  who  is  also  in 
touch  with  actual  business  life,  who  has  seen  something,  at  any 
rate,  of  practice,  even  if  not  still  actually  engaged  in  it,  and 
who  can  teach  Roman  side  by  side  with  English  Law,  pointing 
out  the  analogies  between  the  two  systems,  and  the  many  ways 
in  which  the  history  of  the  one  tends  to  throw  light  upon  the 
history  of  the  other.  In  the  opportunities  for  placing  the  two 
systems  side  by  side,  for  making  the  teaching  of  each  observe 
the  teaching  of  the  other.  Dr.  Bryce  has  clearly  shown  one 
great  advantage  which  English  and  Anglo-American  civilians 
enjoy,  as  compared  with  continental  jurists,  because  with  us  the 
Roman  Law  is  not  the  basis  of  the  current  law,  but  rather  a 
parallel  system  with  which  comparisons  can  be  made,  and 
because  the  two  systems  have  developed  independently,  and 
the  English  '^  illustrates  the  Roman  equally  where  it  dilTers 
and  where  it  agrees." 

A  student  leaving  an  English  University,  and  intending  to 
make  the  law  his  profession,  must  decide  whether  he  wishes  to 
become  a  Barrister  or  a  Solicitor,  as  in  either  case  he  must  pass 
a  further  examination  of  substantial  diflBculty  before  he  is 
admitted  to  practice.  These  examinations  are  not  under  the 
control  of  the  universities,  but  are  conducted  in  the  case  of 
Barristers,  by  the  Council  of  Legal  Education,  consisting  of 
twenty  Benchers,  five  of  whom  are  nominated  by  each  Inn  of 
Court,  and  in  the  case  of  Solicitors  by  the  Incorporated  Law 
Society.  Under  the  Consolidated  Regulations  issued  by  the 
Four  Inns  of  Court  in  January,  1892,  Systematic  Instruction 
conducted  by  a  permanent   staff  of   Readers   and  Assistant 
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Readers,  now  consisting  of  twelve  persons,  is  given  in  the  foI> 
lowing  subjects: 

1.  Boman  Law  and  Jurisprudence  and  International  Law,  Public  and 
Private  (Conflict  of  Laws). 

2.  Constitutional  Law  (English  and  Colonial)  and  Legal  Histoiy. 

3.  English  Law  and  Equity,  viz : 
(a)  Law  of  Persons,  including : 

Marriage  and  Divorce. 

Infancy. 

Lunacy. 

Corporations. 
(6)  Law  of  Real  and  Personal  Property  and  Conveyancing  including : 

Trusts;  Mortgages. 

Administration  of  Assets  on  Death ;   on  Dissolution  of  Part- 
nership ;  on  Winding-up  of  Companies,  and  in  Bankruptcy. 

Practical  instruction  in  the  preparation  of  Deeds,  Wills,  and 
Contracts. 
\e)  Law  of  Obligations. 

Contracts. 

Torts. 

Allied  Subjects  (implied  or  quasi  contracts),  estoppel,  etc. 

Commercial  Law,  with  especial  reference  to  Mercantile  Docu- 
ments in  daily  use,  which  should  be  shown  and  explained. 
{d)  Civil  Procedure,  including  evidence. 
{e)  Criminal  Law  and  Procedure. 

Instruction  is  also  given  in  Hindu  and  Mohammedan  Law, 
and  in  Roman  Dutch  Law,  the  system  of  Law  which  is  in  force 
in  the  South  African  and  other  colonies  originally  ceded  by 
Holland  to  England.  The  course  of  study  is  intended  to 
cover  two  years,  the  intention  being  that  the  student  will 
attend  an  elementary  course  of  lectures  and  classes  for  one 
year,  and  will  then  devote  a  second  year  to  the  Advanced 
Course.  A  student  who  has  taken  the  Degree  of  Bachelor  of 
Law  at  Cambridge,  or  who  has  taken  the  Degree  of  B.  C.  L., 
or  taken  honours  in  the  Final  Honour  School  of  Jurisprudence 
at  Oxford  will  be  excused  the  examination  in  Roman  Law,  but 
he  must  still  pass  an  examination  in  such  of  the  heads  of  the 
English  Law  and  Equity  previously  mentioned  under  division 
(3),  as  the  Council  shall  from  time  to  time  determine,  although 
he  will  from  the  nature  of  the  case  have  already  done  at  the 
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University  most  of  the  work  necessary  for  passing  this  further 
examination. 

It  is  extremely  desirable  that  a  candidate  for  admission  to 
the  Bar  should  spend  not  less  than  one  and  in  most  cases  two 
years  in  the  Chambers  of  a  working  member  of  the  Junior  Bar 
before  attempting  to  practice,  and  the  Council  of  Legal  Edu- 
cation, after  some  experience  of  the  working  of  their  new 
scheme,  thus  write:  **The  Council,  while  thus  providing 
instruction  both  in  practice  and  theory,  desire  in  no  way  to 
discourage  students  from  complying  with  the  recommendation 
contained  in  Consolidated  Regulation  36,  and  attending,  at 
some  period  before  entering  on  the  active  duties  of  the  profes- 
sion, in  the  Chambers  of  a  barrister,  conveyancer  or  pleader, 
for  the  purpose  of  obtaining  a  more  exact  and  intimate  knowl- 
edge of  the  details  of  practical  work  than  can  be  obtained  in 
lectures  and  classes/'  The  examinations  required  in  the  case 
of  those  who  intend  to  practice  as  solicitors  are  so  fully 
described  on  pp.  38-41,  of  the  Report  of  the  Committee  on 
Legal  Education  of  the  American  Bar  Association  submitted 
at  Saratoga  in  1892,  that  it  seems  unnecessary  again  to 
describe  them. 

The  recommendations  contained  in  the  report  of  the  com- 
missioners, who  were  appointed  to  consider  the  Draft  Charter 
for  the  proposed  Gresham  University  in  London,  in  reference 
to  the  subject  of  Law  is  full  of  interest.  The  Commissioners 
had  before  them  several  of  the  most  eminent  English  judges, 
together  with  eminent  practicing  members  from  both  branches 
of  the  profession,  and  several  University  professors  from  Oxford 
and  Cambridge,  and  they  were  also  very  much  interested  in 
all  that  the  writer  could  tell  them  about  the  experience  of  the 
Johns  Hopkins  University,  especially  in  its  recognition  of 
Historical  and  Comparative  Jurisprudence  as  one  of  the  objects 
which  may  be  taken  by  a  graduate  student  for  the  advanced 
University  Degree  of  Doctor  of  Philosophy.  They  suggest 
that  the  Faculty  of  Law  in  the  proposed  new  University  should 
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be  constructed  with  a  view  to  the  needs  of  the  following  four 
classes  of  students : 

(1.)  Persons  studying  for  the  Profession  of  Law  whether  as  students  in 
the  Inns  of  Court,  or  as  Articled  Clerks,  and  whether  designing  to  practice 
in  England,  in  India,  or  the  Colonies. 

(2. )  Persons  engaged  or  about  to  engage  in  the  I^iblic  Service,  whether 
Civil  or  Diplomatic,  whether  in  England,  in  India,  or  the  Colonies. 

(3. )  Persons  engaged  or  about  to  engage  in  public  life  or  in  the  admin- 
istration of  public  law  as  Members  of  Parliament,  Magistrates,  etc. 

(4.)  Persons  applying  themselves  to  the  work  of  investigation  or  re- 
search in  any  of  the  subjects  of  the  Faculty. 

The  subjects  which,  in  their  view,  should  be  represented  are 
as  follows : 

English  Law,  including 

(1.)    The  subjects  previously  enumerated  under  the  head  of  "  English 
Law  and  Equity ''  in  Clause  28  of  the  Consolidated  Regula- 
tions of  the  Inns  of  Court. 
(2  )     Constitutional  and   Administrative  Law  and  Legal    History, 

English  and  Colonial. 
(3.)     International  Law,  public  and  private,  considered  in  its  bearing 
upon  English  Law,  criminal  and  civil :  Status ;  Testamentary, 
Mercantile  and  Shipping  Law;  Extradition,  etc 
Indian  and  Colonial  Law,  public  and  private ;    including  Hindu  and 
Mohammedan  Law. 
International  and  Diplomatic  Law  and  History. 
Roman  Law. 

Comparative  Jurisprudence,  public  and  private,  including  American  and 
Foreign  Constitutional  Law  and  History. 

Theory  of  Law  and  Legislation,  including  Origin  and  Grounds  of  Law, 
and  Forms  and  Methods  of  Legislation. 
Economics. 

I  believe  that  the  statement  made  by  Mr.  Edmund  Wetmore 
in  his  paper  read  before  this  Association  last  year  is  absolutely 
true,  that  "  More  is  required  of  the  lawyer  in  this  country  than 
is  required  of  the  same  profession  anywhere  else  in  the  world/* 
and  this  being  so  it  is  surely  of  the  highest  importance  that  his 
training  should  be  as  broad  and  thorough  as  possible.  Further 
than  this  there  has  undoubtedly  been  no  period  in  the  world's 
history  during  which  the  study  of  the  law  in  the  broadest  and 
most  enlightened  spirit  possible  has  been  of  as  much  import- 
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ance  not  only  to  our  profession,  but  also  to  society  at  large  as 
it  is  to-day.  We  are  face  to  face  with  problems  of  many  kinds 
on  both  sides  of  the  Atlantic  of  which  onr  ancestors  never 
dreamed.  And  whilst  I  believe  that  nothing  can  ever  supply 
the  lack  of  that  training  which  a  student  obtains  in  the  office 
of  a  practicing  lawyer,  yet  I  agree  with  Professor  Woodrow 
Wilson  that  it  is  to  the  colleges  and  universities  of  the  United 
States  that  we  must  look  for  our  best  hopes  of  promise  for  the 
future.  If  we  can  show  that  the  study  of  Law,  when  rightly 
pursued  is  liberalizing  and  not  a  purely  technical  study,  that 
it  is  one  calculated  to  call  into  exercise  the  highest  powers  and 
capacities  of  the  human  mind,  that  it  is  capable  of  that  histori- 
cal and  comparative  treatment  which  is  the  glory  of  modern 
science,  we  shall  in  that  way  have  proved  its  claims  to  a  high 
rank  in  the  curriculum  of  university  studies  and  shall,  I  believe, 
have  done  a  service  not  only  to  thq  profession  to  which  we  are 
all  proud  to  belong,  but  also  society  at  large. 


OBITUARIES. 


ALABAMA. 

DANIEL  SHIPMAN  TROY. 

Col.  D.  S.  Troy,  of  Montgomery,  Alabama,  died  at  his  resi- 
dence in  that  city  on  the  27th  day  of  September,  1895.  He 
was  born  at  Oxmoor,  Columbus  County,  North  Carolina,  on 
the  9th  day  of  October,  1832.  On  his  father's  side,  the  family 
emigrated  from  Londonderry,  Ireland,  early  in  the  eighteenth 
century  and  settled  in  the  Wyoming  Valley,  Pennsylvania. 
There  were  two  of  them,  brothers,  each  of  whom  married  a 
daughter  of  the  Mr.  Potts  who  was  the  founder  of  Pottsville, 
in  that  State.  At  the  time  of  the  Wyoming  massacre  in  1778 
they  fled  with  their  families  from  that  place  and  settled  at 
Salisbury,  North  Carolina.  Alexander  Troy,  the  father  of  the 
subject  of  this  sketch,  was  a  prominent  member  of  the  Bar  of 
the  latter  state,  and  for  thirty  years  filled  the  ofiSce  of  District 
Solicitor,  the  prosecuting  officer  of  the  judicial  district.  His 
mother  was  a  Miss  Shipman,  the  descendant  of  a  family  that 
was  noted  for  the  zeal  and  ability  with  which  it  supported  the 
American  cause  in  the  struggle  for  independence.  Daniel 
Shipman,  for  whom  Col.  Troy  was  named,  was  one  of  the 
most  prominent  men  of  that  era. 

Col.  Troy  was  educated  in  the  common  schools  of  his  native 
state  and,  when  quite  young,  moved  to  Cahaba,  Alabama,  and 
lived  with  his  brother-in-law,  William  Hunter,  a  prominent 
lawyer  of  that  section,  in  whose  office  he  read  law.  At  the 
age  of  nineteen  he  was  admitted  to  the  Bar  of  the  Circuit  and 
Chancery  Courts  of  the  State.  He  was  admitted  to  the  Bar 
of  the  Supreme  Court  in  1854. 
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He  was  twice  married.  His  first  wife  was  Miss  Lucy 
Matthews,  a  daughter  of  Joel  Matthews,  of  Oahaba,  who  died 
a  few  years  after  marriage.  His  second  wife,  to  whom  he  was 
married  in  1860,  was  Miss  Florence  Watts,  daughter  of  Hon. 
Thomas  H.  Watts,  of  Montgomery,  who  was  subsequently 
Attorney-General  of  the  Confederate  States  and  Governor  of 
Alabama.  After  this  last  marriage,  Col.  Troy  moved  to 
Montgomery  and  entered  into  a  partnership  composed  of  his 
father-in-law  and  J.  F.  Jackson,  in  the  firm  name  of  Watts, 
Jackson  &  Troy. 

When  Alabama  seceded  he  promptly  enlisted  as  a  private  in 
the  expedition  against  Fort  Barancas,  Pensacola.  After  this 
he  recruited  the  company  known  as  the  "  Gilmer  Grays,"  and 
became  its  captain.  This  company  was  mustered  into  service 
and  became  a  part  of  the  Hilliard  Legion,  in  the  year  1862, 
and  in  the  fall  of  that  year  Col.  Troy  became  the  Major  of  the 
infantry  battalion.  In  1863  the  infantry  of  that  legion  was 
reorganized  into  the  15th  and  16th  Alabama  Regiments  and 
Col.  Troy  was  made  Lieut.-Col.  of  the  16th,  which  at  that 
time  belonged  to  the  Army  of  Tennessee.  After  the  battle  of 
Chicamauga  his  regiment,  with  the  brigade  to  which  it  was 
attached,  was  assigned  to  the  command  of  Gen.  Longstreet, 
which  was  sent  to  Knoxville,  and  took  part  in  the  attack 
upon  Knoxville,  and  in  the  siege  of  Cumberland  Gap. 
In  the  spring  of  1864,  his  brigade,  being  then  part  of 
Bushrod  Johnson's  Divison,  was  sent  to  Virginia  and  took  part 
in  the  battles  between  the  Confederate  forces  under  Beauregard 
and  the  Federals  under  Butler,  at  Drewry's  Bluff"  and  Bermuda 
Hundred.  He  remained  with  his  command  during  that  cam- 
paign and  until  the  next  spring.  In  the  attack  made  by  Gen. 
Grant  upon  Petersburg,  in  the  spring  of  1865,  Col.  Troy  was 
in  command  of  a  regiment  and  was  sent  forward  to  hold  the 
picket  line  against  an  overwhelming  force  that  had  been  sent 
against  it.  The  fighting  became  desperate,  and  Col.  Troy  fell 
pierced  by  a  bullet-shot  through  the  lung,  and  was  left  upon 
the  battle-field  as  dead,  and  so  reported  by  those  who  escaped 
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from  the  field.  He  fell  into  the  hands  of  the  enemy,  where 
he  remained  until  some  weeks  after  the  war,  when,  having 
recovered,  he  returned  home. 

He  resumed  the  practice  of  law  at  once  in  partnership  with 
his  father-in-law,  Governor  Watts,  and  the  firm  was  continued 
until  1873.  The  firm  was  then  dissolved  and  he  continued 
the  practice  of  law  alone  until  1880,  when  he  formed  a  part- 
nership with  H.  C.  Tompkins  and  Alex.  Troy,  under  the  firm 
name  of  Troy  &  Tompkins,  which  continued  until  1885,  when 
A.  T.  London,  Esq.,  was  admitted  to  the  firm  and  the  firm 
was  thenceforth  known  as  Troy,  Tompkins  &  London.  On 
the  Ist  day  of  January,  1888,  that  firm  was  dissolved.  Col. 
Troy  retiring  from  practice. 

Col.  Troy  always  took  an  active  part  in  politics.  In  the 
trying  days  of  1870—74,  when  cool  judgment,  unflinching 
courage  and  a  manly  assertion  of  right  were  demanded  by 
those  in  the  lead,  Col.  Troy  was  always  called  upon  whenever 
men  possessing  those  qualities  were  required.  He  was  active, 
earnest  and  zealous  in  all  elections,  and  no  man  did  more  to 
deliver  the  State  from  the  bondage  of  reconstruction  than  he. 
He  was  elected  to  the  State  Senate  from  the  County  of  Mont- 
gomery, in  1878,  and  re-elected  in  1892,  and  held  the  position 
until  1896.  His  reputation  as  a  member  of  that  body  was  of 
the  highest  order.  He  was  recognized  there,  as  he  had  been 
in  every  pursuit  of  life,  as  a  man  of  cool  and  clear  judgment 
and  of  unflinching  courage,  and  commanded  the  respect  and 
esteem  of  all  his  associates. 

He  became  a  member  of  this  Association  in  1879,  and  was 
for  four  years  vice-president  for  Alabama.  While  engaged  in 
practice  he  attended  almost  every  meeting  and  took  an  active 
interest  in  its  proceedings.  After  his  retirement  from  practice, 
in  1888,  he  took  but  little  part  in  public  affairs,  devoting  himself 
to  the  study  of  scientific  questions  for  which  he  had  a  natural 
aptness  and  an  innate  liking.  He  was  a  fine  business  man 
and  as  such  was  very  successful. 
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In  private  life  he  was  pure  and  without  a  stain — a  devoted 
husband  and  a  loving  father.  No  man  dispensed  more  in 
charity  than  Col.  Troy,  and  there  are  many  now  living  who 
will  remember  him  for  the  many  kind  deeds  that  he  did  to 
them  in  time  of  need  and  suffering.  He  fully  followed  the 
Divine  injunction,  for  he  never  let  his  left  hand  know  what  his 
right  hand  did  in  such  cases. 


CONNECTICUT. 

CHARLES  J.  COLE.* 

Charles  James  Cole,  the  third  and  youngest  son  of  Abner 
and  Eliza  Brown  Cole,  was  born  at  Chatham,  Connecticut, 
June  19,  1839,  and  died  at  Norfolk  in  that  State  on  the  16th 
day  of  August,  1896.  The  year  after  his  birth  the  family 
moved  to  Cromwell,  and  there  his  boyhood  and  youth  were 
passed,  in  close  fellowship  with  the  woods  and  fields  and 
streams,  an  association  which  developed  an  ardent  love  for,  and 
confidence  in,  nature. 

He  was  a  quiet,  persistent,  unflinching,  delicate  child, 
who  made  no  allowance  for  physical  weakness  which  would 
have  handicapped  most  children — of  indomitable  courage  and 
industry ;  in  play,  as  in  work,  thoroughly  in  earnest. 

At  the  little  country  school  house  very  near  the  farm,  his 
early  school  days  were  passed,  and  in  1854  he  was  sent  to  a 
school  in  East  Berlin,  where  he  attended  for  several  years. 
He  afterwards  went  to  Mr.  Chase's  preparatory  school  in 
Middletown,  until  1860 — entering  the  Harvard  Law  School  the 
following  year,  and  coming  to  Hartford  immediately  after  his 
graduation  in  1863.  At  school  he  displayed  marked  ability 
and  the  rapidity  with  which  a  text-book  was  taken  up  and 
learned  was  not  regulated  by  the  ordinary  limitations  of 
school  work ;  interest  never  flagged  until  the  whole  subject  was 
mastered, 

*  Keprinted  from  66  C!onnecticut  Beports,  page  603. 
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By  nature  intense,  nervous  and  so  diffident  that  he  felt  it  a 
physical  impossibility  to  speak  a  piece  before  the  school,  his 
resolute  will  gained  a  self-control  which  many  believed  was 
due  to  a  phlegmatic  disposition. 

He  married .  in  1880  Elizabeth  Adams  Huntington,  who, 
with  the  eldest  three  of  their  five  children  survive  him. 

The  following  minute  prepared  by  one  who  knew  and 
admired  his  sterling  qualities,  gives  so  faithful  and  discriminat- 
ing an  analysis  of  Mr.  Cole's  character,  that  its  reproduction 
here  is  altogether  appropriate. 

^^In  the  death  of  Charles  J.  Cole  the  bar  loses  a  unique 
and  eminent  representative.  The  professional  success  which 
he  attained  was  earned,  and  owed  little  to  fortunate  circum- 
stances. Coming  from  law  school  with  few  friends  in  the 
circle  of  business,  he  commenced  practice  alone,  and  through 
all  the  busy  years  of  his  professional  life  fulfilled  his  engage- 
ments without  the  assistance  of  a  partner,  and  died  in  the 
fullness  of  strength,  carrying  as  large  responsibilities  as  are 
often  thrown  upon  an  individual  lawyer. 

"  He  was  naturally,  as  well  as  by  education,  fitted  for  the  law. 
A  thorough,  close  and  logical  reasoner,  his  early  absorption  of 
the  underlying  principles  of  jurisprudence  was  a  foundation  of 
solid  masonry,  for  the  study,  observations,  and  experience  of 
an  active  practice.  He  carried  to  a  high  degree  the  power  of 
convincing  statement.  He  gave  little  attention  to  the  graces 
of  oratory,  but  in  clear,  direct,  and  forcible  words  he  easily 
and  effectively  possessed  and  convinced  the  mind  of  a  trier. 
He  shrunk  from  the  study  and  comprehension  of  no  problem, 
however,  complicated  or  abstruse.  With  little  use  of  what 
we  call  imagination,  his  resources  in  analogy  and  in  original 
thought,  unlearned  in  the  books,  were  many  and  manifold. 
In  his  preparation  for  trials  he  was  thorough  and  tactful ;  in 
examining,  and  especially  in  cross-examining,  witnesses,  he 
was  masterly.  In  the  play  of  humor,  which  was  both  dry  and 
grim,  he  had  no  superior.  But  in  the  treatment  of  witnesses, 
if  he  was  unsurpassed  in  disclosing  ignorance  and  deceit,  he 
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avoided  the  manners  of  bratalitj  and  bullying,  which  are  so 
often  the  temptation  and  disgrace  of  the  lawyer  who  aims  at 
distinction  in  the  perilous  path  of  cross-examination. 

^'  As  a  counsellor  Mr.  Cole  was  wise  and  judicious.  And 
here  he  often  showed  a  tenderness  which  his  unostentatious 
nature  usually  concealed. 

'^  His  force  of  will,  self-reliance  and  courage,  were  more 
than  uncommon.  Into  whatever  duty  he  entered,  he  threw 
his  strong  personality.  He  never  failed  where  he  ought  to 
have  succeeded.  He  feared  no  antagonist ;  he  was  unfaithful 
to  no  client. 

^'  For  insincerity,  duplicity  and  sham,  he  had  profound 
contempt,  which  often  found  caustic  expression.  He  declined 
the  highest  judicial  honors,  because  he  thought  his  outfit  better 
for  the  bar ;  the  practice  of  the  profession  was  more  to  his 
taste,  and  while  equally  honorable,  yielded  larger  profit. 

'^  He  loved  nature,  and  the  ancestral  acres  were  pleasant  to 
him,  and  on  them  he  enjoyed  many  days  of  comfort  and 
happiness  with  his  interesting  family. 

^'  While  averse  to  public  office,  his  views  upon  all  public 
matters  were  written  in  the  lines  of  well  defined  convictions, 
and  when  it  was  his  duty  to  express  them  they  were  declared 
in  strong  words  whose  meaning  was  clear.  He  used  no 
Delphic  utterances  in  his  responses. 

^'  Personally  he  had  a  side  of  geniality  and  sociality,  which 
had  to  be  discovered,  but  when  found  was  stimulating  and 
refreshing. 

'^  His  physical  constitution  was  slender,  and  he  bore  it 
through  many  a  trial  by  his  determined  courage  and  tireless 
will,  but  he  fell  at  the  last  under  burdens  beyond  his  strength, 
and  the  community  is  shocked  at  the  loss  of  an  honest,  noble 
citizen,  whose  counsel  in  the  seats  of  business  and  public  life 
were  valuable,  and  the  bar  mourns  at  the  grave  of  a  dis- 
tinguished and  successful  leader  cut  down  when  his  wisdom 
was  ripest,  and  his  capacity  for  honorable  service  was 
complete." 
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JEREMIAH  HALSEY. 

Jeremiah  Halsey  was  bom  at  Preston,  Connecticut,  February 
8,  1822,  and  in  1845  was  admitted  to  practice  in  Connecticut. 
He  soon  opened  an  office  at  Norwich,  in  which  city  he  continued 
to  reside  until  his  death,  and  for  fifty  years  continuously  prac- 
ticed in  all  the  courts  of  the  State.  At  a  bar  which  counted 
among  its  members  many  men  of  distinction  and  more  than 
ordinary  ability,  he  early  achieved  success  and  eminence,  and 
became  known  throughout  the  State  as  a  skillful  trier  and 
manager  of  causes,  a  convincing  advocate,  and  a  wise  and 
conscientious  counselor. 

In  him  was  united  to  a  keen  sense  of  right  and  love  of 
justice,  a  thorough  knowledge  of  legal  principles,  and  a  power 
of  discrimination  which  made  easy  the  application  of  them» 
His  mind  was  remarkably  acute  and  penetrating,  but  broad, 
logical,  and  of  that  quality  which  is  sometimes  called  '^judicial." 
This  quality  it  was  which  caused  his  opinions  and  counsel  to 
be  extensively  sought  for  by  his  brethren  of  the  State  at  large, 
and  which  made  him  the  arbiter  of  many  differences  where 
authoritative  determination  was  desired  without  recourse  to 
courts. 

He  was  a  peacemaker,  but  he  made  peace  by  convincing, 
and  not  by  striking  averages,  by  finding  out  the  right  and 
intelligently  maintaining  it,  and  not  by  the  easier  but  less 
satisfactory  method  of  splitting  the  difference. 

Descended  from  distinguished  Puritan  and  Revolutionary 
ancestry  he  exemplified  in  his  bearing  and  in  his  mental  and 
moral  characteristics  the  best  type  of  the  New  Englander. 
Calm,  simple  and  dignified  in  manner,  modest,  but  courageous 
in  the  expression  of  his  opinions,  clean  and  pure  of  life,  the 
soul  of  honor  and  integrity,  the  character  of  the  man  and  his 
reputation  for  candor,  uprightness  and  absolute  fairness,  gave 
to  him  with  court  or  jury  a  power  and  influence  which  justly 
supplemented  that  produced  by  his  learning  and  clean-cut 
presentation  of  the  law  and  facts. 
40 
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As  a  trier  of  causes  Mr.  Halsej  was  distinguished  for  the 
thoroughness  of  his  preparation,  the  tact  of  his  examination  of 
witnesses,  his  accurate  knowledge  of  all  the  details  of  pleading 
and  practice,  and  a  coolness  and  imperturbability  never  shaken 
under  circumstances  the  most  adverse. 

As  advocate,  he  was  gifted  with  great  logical  powers  and  a 
faculty  of  expression  remarkably  simple  and  lucid.  He  had 
not  the  gift  of  oratory,  in  the  popular  sense ;  he  sought  to 
convince,  not  to  inflame  or  befog,  and  his  diction  was  such  as 
to  present  to  the  minds  of  his  hearers  the  thing  or  the  argu- 
ment as  clearly  as  he  saw  it  in  his  own  mind. 

Honored  in  his  profession,  Mr.  Halsey  was  equally  beloved 
and  esteemed  as  a  citizen  in  the  community  in  which  his  profes- 
sional life  was  passed,  and  with  all  the  interests  of  which  he 
was  closely  identified.  His  sweetness  and  serenity  of  disposi- 
tion, his  unfailing  courtesy  to  all  men,  his  ready  response  to 
every  call  of  charity  or  duty  endeared  him  to  all  who  came  in 
contact  with  him. 

For  several  years  before  his  death  he  was  accustomed,  for 
rest  and  recuperation,  to  spend  the  winter  months  in  the  south 
and  at  Washington,  D.  C.  On  February  9,  1896,  he  died, 
having  just  completed  his  74th  year.  In  his  death  the  State 
mourned  the  loss  of  a  valuable  citizen,  and  the  bar  a  distin- 
guished leader. 


DISTRICT  OF  COLUMBIA, 

WILLIAM  PEPPERRELL  MONTAGUE. 

Mr.  Montague,  a  native  of  Massachusetts,  but  for  some  years 
past  a  resident  of  Washington,  D.  C,  died  in  that  city,  on 
August  31, 1896,  of  pneumonia,  at  the  age  of  forty-eight  years. 

He  was  the  oldest  of  the  five  sons  of  George  L.  and  Cathe- 
rine F.  W.  Montague.  He  was  born  in  Boston  and  lived  there, 
or  in  that  vicinity,  the  most  of  his  life.  He  was  educated  as 
a  boy  at  the  Latin  School  in  Boston,  then  under  the  headship 
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of  a  very  strong  man,  Mr,  Francis  Gardiner.  From  the  Latin 
School  he  went  to  Harvard  where  he  was  graduated  in  due 
course  with  high  honors  both  in  classics  and  mathematics, 
standing  second  in  a  large  class.  After  graduation  he  entered 
the  Harvard  Law  School  and  for  one  year  he  was  also  employed 
as  tutor  in  Latin  in  Harvard  College.  In  1871  he  was  admitted 
to  the  bar  in  Boston,  and  practiced  law  there  until  1886. 
During  the  last  few  years  of  that  time  he  was  assistant  counsel 
to  the  American  Bell  Telephone  Company.  In  1872  he  was 
married  to  Helen  Carey,  a  brilliant  woman  of  an  old  New 
England  family.  She  died  in  1885  leaving  one  son,  William 
Pepperrell  Montague,  who  was  graduated  at  Harvard  this  year. 
After  his  wife's  death  in  1887,  Mr.  Montague  moved  to  Wash- 
ington, and  was  soon  after  appointed  Chief  of  Division  in  the 
ofiSce  of  the  Second  Comptroller  of  the  Treasury.  He  held 
this  ofiSce  until  1889,  and  since  then,  and  up  to  the  time  of  his 
death,  he  practiced  law  in  Washington  as  a  member  of  the 
firm  of  Day  &  Montague.  In  1888  he  was  married  to  Miss 
Reagan  of  Washington,  who  with  one  child,  a  daughter,  sur- 
vives him. 

Such  were  the  outward  events  of  Mr.  Montague's  life.  As 
a  lawyer  he  was  thorough  and  accurate,  and  had  a  firm  grasp 
of  legal  principles.  Even  in  matters  of  technical  procedure 
he  always  seemed  to  know  what  was  the  proper  course,  not  so 
much  because  he  had  made  a  special  study  of  such  matters,  as 
because  he  had  an  intuitive  perception  of  what  should  be  the 
means  to  reach  a  given  end. 

Mr.  Montague  was  much  more  than  a  lawyer.  He  was 
always,  from  the  time  that  he  entered  college,  a  diligent 
student  of  the  classics,  of  philosophy,  and  of  political  economy. 
He  had  a  rare  and  keen  faculty  of  analysis.  But,  in  spite  of 
this  high  intellectual  superiority,  Mr.  Montague  was  among 
the  most  modest  and  unassuming  of  men,  the  most  retiring  and 
the  least  fitted  to  make  his  way — as  the  phrase  runs.  His 
great  abilities  were  only  beginning  to  be  known  at  the  time  of 
his  death.    He  was  a  very  "  clubable  "  man  ;  he  was  sympath- 
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etic,  companionable,  possessed  of  great  wit,  and  endowed  with 
a  strong,  wholesome  sense  of  honor.  His  moral  natare  cor- 
responded with  his  intellectual  nature;  in  fact  the  two  natures, 
if  there  are  such,  seemed  to  be  one  in  him.  His  conscience 
was  as  clear,  as  acute  and  uncompromising  as  his  intellect. 

Upon  his  mother's  side  he  was  descended  from  Sir  William 
PepperrelFs  family,  and  he  may  have  inherited  a  Tory  tendency 
from  that  quarter;  but  his  notions  about  government  and 
society  were  intellectual  conclusions;  they  were  not  in  any 
sense  based  upon  his  feelings,  taste,  or  prejudices. 

Mr.  Montague  was  often  asked  by  his  friends  why  he  did 
not  compose  some  work  in  law,  in  philosophy,  or  in  political 
economy,  for  it  seemed  to  them  that  he  could  have  made  a 
valuable  contribution  to  any  one  of  these  subjects.  But  his 
invariable  reply  was  that  he  could  write  nothing  which  had  not 
already  been  written  better  by  somebody  else.  His  mind 
dwelt  upon  what  was  classic  and  perfect  in  its  kind.  He  had 
in  his  desk  during  the  last  few  months  of  his  life  a  type- 
written copy  of  a  translation  made  by  himself  of  Pericles' 
Funeral  Oration  on  the  Athenians  who  died  in  battle.  '^  I  used 
to  read  it,"  he  said  to  a  friend  with  a  smile,  "  once  a  month  or 
80 ;  but  in  these  evil  days  I  read  it  every  week.'* 

Still  he  was  always  optimistic  and  cheerful,  and  the  effect  of 
his  society  was  reassuring.  He  gave  the  impression  of  one 
who  had  searched  the  depths  of  skepticism  and  speculation, 
and  yet  had  retained  his  equanimity  and  confidence  in  the 
future. 

Such,  very  imperfectly  sketched,  was  William  Pepperrell 
Montague.  How  few  men  like  him  does  one  meet  in  the 
course  of  a  lifetime !  His  friends  account  it  a  rare  good 
fortune  to  have  known  one  such,  and  to  them  his  death  is  an 
irreparable  loss. 

DENNIS  F.  MURPHY. 

Dennis  F.  Murphy  was  born  in  Cork,  Ireland,  on  February 
7,  1834.     The  following  year  his  parents  brought  him  to  this 
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country.  They  first  settled  in  New  York,  but  in  1837  they 
removed  to  Philadelphia,  where  they  remained  the  rest  of  their 
lives.  This  city  Mr.  Murphy  claimed  as  his  domicile.  He 
attended  its  public  schools  and  was  admitted  to  its  Central 
High  School  in  July  1845.  He  was  one  of  the  class  formed 
in  March,  1848,  from  the  pupils  of  that  school,  to  whom  Oliver 
Dyer  taught  phonography,  after  the  usual  school  hours.  In 
June,  1848,  when  the  Whig  National  Convention,  which  nomi- 
nated General  Taylor  for  President,  met  in  Philadelphia,  Mr. 
Dyer  was  employed  by  the  North  American  of  that  city  to 
report  the  proceedings  of  the  convention.  He  had  several  of 
his  high  school  class  to  assist  him.  The  work  of  these  boys, 
among  whom  was  Mr.  Murphy,  attracted  the  attention  of  Mr. 
Richard  Sutton,  who  was  at  the  convention  reporting  for  the 
National  Intelligencer^  of  Washington.  In  August,  1848,  the 
United  States  Senate  having  determined  to  provide  a  mode  for 
obtaining  full  reports  of  its  debates,  arranged  with  the  Natiorial 
Intelligencer  and  the  Union,  the  two  leading  party  organs  of 
Washington,  for  two  reports  to  be  paid  for  at  the  public  expense, 
commencing  with  its  following  session.  Mr.  Sutton  had  charge 
of  the  reporting  for  the  Intelligencer,  He  engaged  Mr.  Dyer 
as  phonographer.  In  December,  1848,  when  the  session  of 
Congress  opened,  Mr.  Dyer  had  Mr.  Murphy  at  Washington 
as  an  assistant,  where  he,  being  only  fourteen  years  old  and 
small  for  his  age,  excited  much  attention  by  taking  in  short 
hand  the  debates  of  the  Senators  of  that  day,  consisting  of 
such  men  as  Calhoun,  W^ebster,  Benton,  McLean,  Stephens 
and  Ewing.  From  that  time,  with  the  exception  of  a  few 
months  in  the  early  part  of  1850,  when,  by  reason  of  severe 
illness,  he  was  obliged  to  relinquish  his  position,  he  was 
engaged  in  reporting  the  senate  proceedings.  Until  March, 
18G9,  Mr.  Sutton  was  in  charge  of  the  senate  reporting,  with 
Mr.  Murphy  as  his  chief  assistant  and  when  Mr.  Sutton  retired, 
on  March  3  of  that  year,  Mr.  Murphy  was  made  chief  of  the 
senate  reporters.  In  March,  1873,  the  publication  of  the  con- 
gressional debates  was  transferred  to  the  government  printing 
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office  and  the  senate  created  the  office  of  official  reporter,  to 
which  Mr.  Murphy  was  appointed,  and  which  he  retained  till 
his  death  on  the  26th  day  of  March,  1896.  During  the  recesses 
of  Congress  he  studied  law  for  several  years  in  Philadelphia. 
On  November  27,  1857,  he  was  admitted  to  the  bar  of  that 
city,  and  was  subsequently  admitted  to  the  bar  of  the 
Supreme  Court  of  the  United  States.  While  he  was  a  learned 
and  accurate  lawyer,  he  seldom  appeared  in  court  as  a  practi- 
tioner. His  learning,  which  was  varied  and  extensive,  he 
utilized  to  make  himself  the  most  accurate  and  distinguished  of 
reporters.  For  phonography  he  seemed  to  have  a  genius,  and 
his  sole  ambition  was  to  be  pre-eminent  in  what  he  had  adopted 
as  his  life's  work.  Apart  from  what  he  did  in  the  senate,  his 
work  was  enormous.  In  the  spring  of  1851  he  assisted  in 
reporting  the  great  Methodist  church  property  suit  argued 
before  Judge  Betts  by  George  Wood,  Thomas  Ewing,  Reverdy 
Johnson  and  Rufus  Choate ;  in  the  summer  of  that  year  he 
assisted  in  reporting  the  proceedings  of  an  extra  session  of  the 
New  York  legislature ;  in  the  spring  of  1853  he  assisted  in 
reporting  the  proceedings  to  revise  the  constitution  of  Delaware, 
and  in  the  fall  of  that  year  the  impeachment  trial  of  Canal 
Commissioner  Mather  before  the  New  York  Senate  and  Court 
of  Appeals.  He  assisted  in  reporting  the  proceedings  of  the 
commission  which  tried  Mrs.  Surratt  and  the  others  charged 
with  conspiring  for  the  assassination  of  President  Lincoln.  He 
was  the  official  reporter  of  the  convention  of  1872-1873,  to 
revise  the  constitution  of  Pennsylvania.  At  the  request  of  the 
members  of  the  Electoral  Commission,  appointed  to  decide  the 
Hayes-Tilden  controversy,  he  personally  reported  the  argu- 
ments before  that  tribunal.  He  was  frequently  called  upon  to 
report  the  arguments  before  the  United  States  Supreme  Court, 
of  such  lawyers  as  Cushing,  Black,  Evarts,  O'Connor  and 
Carpenter,  and  the  members  of  that  Court,  at  times  dictated 
to  him  opinions  in  important  cases,  because  his  integrity  was 
equal  to  his  accuracy.  His  knowledge  of  parliamentary  law  and 
his  memory  of  occurrences  in  the  senate  were  wonderful.   Hon. 
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G.  G.  Vest,  in  the  Phonographic  Magazine  of  May  1,  1896, 
said  of  Mr.  Murphy,  "  He  was,  in  many  respects,  a  very 
remarkable  man.  His  memory  as  to  public  events  was 
phenomenal,  and  there  was  no  necessity  for  any  reference  to 
books  in  the  library  as  to  what  had  occurred  in  the  senate,  if 
access  could  only  be  had  to  Mr.  Murphy.  I  remember  on  one 
occasion  when  the  question  arose  as  to  the  admission  of  certain 
senators  to  seats  upon  the  floor  of  the  senate,  I  was  unable  on 
account  of  the  shortness  of  the  time  to  consult  any  authority, 
and  I  happened  to  mention  the  matter  to  Mr.  Murphy  as  we 
came  up  to  the  Capitol  on  a  street  car.  Without  the  slightest 
hesitation  he  referred  to  every  precedent  bearing  upon  the  case, 
and  with  this  information  I  was  enabled  to  enter  the  debate 
within  two  hours,  fully  acquainted  with  all  the  authorities.  Mr. 
Murphy  was  a  remarkably  accurate  lawyer,  and  delighted  in 
all  legal  questions  that  came  before  the  senate.''  He  was 
singularly  kind,  gentle  and  unassuming.  Mr.  Oliver  Dyer,  in 
the  above  quoted  magazine,  said  of  him :  "  When  I  took  him 
to  Washington  with  me  in  November,  1848,  he  was  probably 
the  fastest  writer  of  shorthand  in  America.  He  was  fourteen 
years  old.  He  was  a  sweet-tempered,  affectionate,  high  minded, 
pure-souled  boy,  whose  extraordinary  intellectul  abilities  and 
firm  moral  qualities  gave  promise  of  a  brilliant  career  in  his 
beloved  vocation,  which  he  subsequently  did  so  much  to  elevate." 
His  lovable  qualities  which  marked  him  as  a  boy,  distinguished 
him  as  a  man.  He  was  ever  ready  to  aid  and  his  help  was 
continually  sought.  He  had  no  enemies ;  all  who  knew  him 
were  friends.  By  the  members  of  his  reportorial  corps  he  was 
revered,  and  he  had  the  respect  and  esteem  of  the  many 
American  statesmen  and  lawyers,  who,  as  senators,  came  in 
contact  with  him  during  nearly  half  a  century. 

WILLIAM  B.  WEBB. 

William  B.  Webb  was  born  in  Washington,  District  of 
Columbia  on  the  17th  day  of  September,  1825.  His  father 
and  mother  came  from  England,  the  former  to  Connecticut  and 
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the  latter  to  Massachusetts.  He  graduated  from  Columbia 
College  in  1844,  and  in  1847  the  same  institution  bestowed 
upon  him  the  degree  of  Master  of  Laws.  After  his  gradua- 
tion he  studied  law  under  the  guidance  of  Henry  May,  who 
subsequently  left  Washington  and  practised  law  in  Baltimore, 
Maryland. 

In  1847,  Mr.  Webb  was  admitted  to  the  bar  of  the  District 
of  Columbia  and  immediately  entered  upon  the  practice  of 
law,  which  he  continued  with  success  in  his  native  city  except, 
when  he  twice  accepted  public  office,  until  his  death.  In  1861 
he  was  elected  captain  of  a  company  of  volunteers  and  offered 
the  services  of  himself  and  his  company  to  the  government. 
There  being  no  organization  of  troops  at  the  time,  to  which  the 
company  could  be  assigned,  his  offer  was  refused. 

In  the  fall  of  1861,  Congress  passed  a  law  creating  the 
system  of  Metropolitan  Police  for  the  District  of  Columbia 
and  authorizing  the  President  to  appoint  a  board  of  Police 
Commissioners,  The  board  so  appointed  selected  Mr.  Webb 
as  the  first  superintendent  of  the  Metropolitan  Police,  in 
September,  1861 ;  he  accepted  the  appointment  and  changed 
the  old  constabulary  into  the  present  system  of  police.  The 
success  of  his  organization  was  severely  tested  throughout  the 
war  of  the  Rebellion,  while  the  District  of  Columbia  was  the 
camping  ground  for  thousands  of  troops ;  he  preserved  the 
peace  and  order  of  the  community  in  a  remarkable  manner 
and  upheld  the  civil  government  in  its  right  to  preserve  order. 
This  system  is  still  in  existence  in  the  District  and  is  con- 
sidered the  best  possible  for  the  comfort  and  welfare  of  the 
District. 

In  1863  Mr.  Webb  resigned  the  office  of  Superintendent  of 
Police  and  resumed  the  practice  of  law.  He  was  always  one 
of  the  most  prominent  members  of  the  District  Bar  and  was 
greatly  respected  and  esteemed  by  its  members  He  was  on 
several  occasions  prominently  spoken  of  for  the  bench  of  the 
District  of  Columbia  and,  had  the  appointment  to  that  bench 
been    confined    to  District   men,  he  would    undoubtely  have 
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l)een  appointed.  His  practice  was  to  a  great  extent  that  of  a 
corporation  lawyer,  he  was  the  attorney  for  the  Adams 
Express  Company,  the  First  National  Bank  and  the  Washing- 
ton Gas  Light  Company.  He  was  a  director  of  the  last  named 
corporation  as  well  as  of  the  Central  National  Bank  at  the 
time  of  his  death. 

In  1867,  he  was  employed  by  the  local  government  of 
Washington  and  compiled  and  published  in  1868  a  digest  of 
the  ordinances  relating  to  the  city,  known  always  as  Webb's 
Digest. 

About  1870,  he  helped  to  organize  the  Bar  Association  of 
the  District  of  Columbia,  and  was  its  first  president. 

In   July  1885,  President    Cleveland   appointed   Mr.  Webb 
one  of  three  commissioners  of  the  District  of  Columbia  and 
'  he  was  soon  afterwards  chosen  president  of  the  Board. 

In  this  office  he  remained  until  May  1889,  when  his  term 
having  expired,  his  successor  waa  appointed.  Mr.  Cleveland 
re-appointed  Mr.  Webb  in  January  1889,  but  he  was  not 
confirmed  by  the  Senate. 

While  Commissioner,  Mr.  Webb  was  assigned  the  care  of 
the  public  schools  and  took  a  great  interest  in  them  and 
devoted  much  time  and  labor  towards  their  improvement.  He 
introduced  many  changes  into  the  schools  which  have  been 
recognized  as  very  useful  and  of  great  benefit  to  them. 

In  May,  1889,  upon  his  retirement  from  the  office  of  Com- 
missioner, Mr.  Webb  returned  to  the  practice  of  the  law,  and 
formed  a  partnership  with  his  two  sons.  He  never  again  took 
a  very  active  part  in  court  practice,  but  left  the  more  arduous 
duties  to  those  younger  than  himself  and  devoted  himself 
almost  exclusively  to  office  practice.  He  died  on  the  13th  of 
March,  1896. 

Mr.  Webb  was  a  most  congenial  companion,  of  imposing 
appearance,  and  was  greatly  loved  and  admired  by  all  with 
whom  he  came  in  contact.  He  was  a  hard  worker  and  when 
interested  in  any  subject,  he  considered  no  labor  too  great  to 
devote  to  it. 
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GEORGIA. 

HENRY  JACKSON. 

Henry  Jackson  was  bom  in  Savannah,  Georgia,  July  iQth, 
1845.  He  was  the  eldest  son  of  General  Henry  R.  Jackson. 
His  grandfather,  Dr.  Henry  Jackson,  was  the  younger  brother 
and  adopted  son  of  General  James  Jackson,  famous  among  the 
Revolutionary  leaders  in  Georgia. 

When  Henry  Jackson  was  eight  years  old,  his  mother  died. 
About  the  same  time  his  father  was  appointed  Minister  to 
Austria.  He  carried  his  young  son  with  him  to  Vienna,  where 
he  remained  for  a  number  of  years.  While  living  in  Vienna, 
his  father  placed  Henry  Jackson  at  school  in  England,  leaving 
him  there  with  relatives  when  he  returned  to  this  country. 

Just  before  the  outbreak  of  the  Civil  War,  Henry  Jackson 
was  brought  back  to  the  United  States  and  placed  at  school  in 
New  Haven,  Connecticut.  The  war  found  him  a  boy  of  six- 
teen with  his  education  uncompleted. 

Without  hesitation  he  joined  the  Confederate  Army,  being 
the  first  cadet  appointed  by  Jefferson  Davis.  He  served  through 
the  war  with  honor  and  distinction.  At  its  close  he  held  the 
rank  of  captain. 

He  returned  to  Georgia  penniless  and  without  a  profession. 
His  tastes  had  always  been  inclined  to  a  military  life.  Now, 
that  this  was  impossible,  he  determined  to  become  a  lawyer. 
He  at  once  entered  the  Lumpkin  Law  School  at  Athens, 
Georgia.  In  1866  he  graduated  and  began  life  as  a  lawyer, 
in  Atlanta. 

His  intellect  and  limitless  capacity  for  work  soon  made  them- 
selves felt.  After  two  or  three  years  of  practice,  he  was  made 
City  Attorney.  In  1871  he  was  chosen  to  represent  Fulton 
County  in  the  State  Legislature,  where  he  was  known  for  his 
unflagging  attention  to  the  interests  of  the  State. 

In  1872  Mr.  Jackson  was  made  Reporter  of  the  Supreme 
Court  of  Georgia,  which  position  he  held  until  1882.  During 
this  time,  between  the  hours  of  three  and  seven  in  the  morning. 
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he  prepared  his  Analytical  Index  of  the  first  forty  volumes  of 
the  Georgia  Reports.  This  work  was  the  first  of  its  kind  in 
the  State  and  has  been  of  inestimable  value  to  its  Bar. 

When  he  gave  up  his  position  as  Reporter  of  the  Supreme 
Court,  he  devoted  himself  to  corporation  law,  and  at  his  death 
was  among  the  foremost  in  that  branch.  His  life  as  a  lawyer 
covered  a  period  of  twenty-eight  years.  And  whether  it  is 
judged  with  reference  to  labor  performed,  pecuniary  gain,  or 
fame,  he  stood  in  the  very  forefront  of  his  profession. 

December  13th,  1895,  after  a  short  illness,  Henry  Jackson 
died.  He  had  just  passed  his  fiftieth  birthday  and  was  appar- 
ently at  his  prime.  A  death  could  not  have  been  more  unex- 
pected nor  more  deplored. 

ALEXANDER  ROBERT  LAWTON. 

Alexander  Robert  Lawton,  one  of  the  fourteen  founders  of 
the  American  Bar  Association  and  its  President  in  1882-3, 
departed  this  life  July  2,  1896,  in  the  seventy-eighth  year  of 
his  age.  He  was  a  native  of  South  Carolina,  having  been 
born  in  St.  Peter's  Parish,  Beaufort  District,  in  that  State, 
November  4,  1818.  His  grandfather  was  an  oflScer  in  the 
Continental  Army.  His  father  was  a  Southern  planter  in  the 
palmy  days  of  that  well  nigh  vanished  civilization,  of  which 
the  Southern  planter  was  the  capstone.  His  boyhood  was  spent 
at  his  home  and  the  education  of  his  boyhood  was  acquired  in 
the  private  schools  which  were  supported  by  the  planters  for 
the  benefit  of  their  children.  At  sixteen  he  went,  as  a  cadet 
from  South  Carolina,  to  the  Military  Academy  at  West  Point, 
where  he  graduated  in  1839  with  a  standing  in  his  class  which 
assigned  him  to  the  artillery  arm  of  the  service  with  the  rank 
of  second  lieutenant.  In  his  class  and  graduating  with  him 
were  Halleck,  Canby,  Gilmer,  and  others  who  attained  distinc- 
tion and  high  rank  on  one  or  the  other  side  in  the  Great  War 
between  the  States.  He  resigned  from  the  army  in  1841  and 
entered  the  Law  School  of  Harvard  University.  After  his 
admission  to  the  Bar,  he  made  Savannah,  Georgia,  his  home. 
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Here  he  lived  during  the  remainder  of  his  long  and  useful  life, 
and  here  his  mortal  remains  repose  in  honor.  All  of  his  man- 
hood life,  except  his  short  service  in  the  United  States  Army, 
belonged  to  Georgia.  His  services  were  given  to  her.  She 
trusted  him  and  relied  on  him  living  and  cherishes  his  memory 
dead. 

Except  during  the  four  years  of  the  Great  War,  in  which 
General  Lawton  attained  the  rank  of  Brigadier-General, 
acquired  honorable  distinction  by  his  conduct  on  the  field  in 
several  of  the  great  battles  between  the  armies  of  the  Potomac 
and  Northern  Virginia,  received  a  dangerous  and  long  time 
disabling  wound  at  Sharpsburg  and  became  Quartermaster 
General  of  the  Confederate  Army— except  during  this  period, 
his  life  for  over  forty  years  was  devoted  to  the  practice  of  law. 
If  as  a  public  spirited  citizen  he. at  times  participated  in  making 
laws  for  his  State,  or  in  furthering  important  material  enter- 
prises ;  or,  as  a  man  of  culture  and  an  orator,  he  was  called  on 
for  addresses  on  great  occasions,  these  were  but  incidents, 
episodes,  and  were  not  allowed  to  draw  him  away  from  his  life 
work,  the  practice  of  his  profession. 

In  1885  President  Cleveland  nominated  him  for  the  Russian 
Mission.  When  the  nomination  came  before  the  Senate,  the 
technical  objection  was  made  that  he  was  ineligible  by  reason 
of  his  participation  in  the  War  between  the  States.  Though 
in  the  opinion,  subsetjuently  given,  of  the  Attorney  General,  the 
objection  was  not  sustainable,  it  was  characteristic  of  the  man, 
so  responsive  to  unselfish  and  chivalric  feelings,  promptly  to 
relieve  the  President  from  all  embarrassment  by  declining  the 
appointment.  By  subsequent  unanimous  action  of  both  houses 
of  Congress,  whatever  doubt  might  remain  as  to  General 
Lawton's  eligibility  was  dispelled,  and  the  President  appointed 
him  Minister  to  Austria-Hungary.  He  accepted  this  appoint- 
ment and  was  at  his  post  when  President  Harrison  was  inau- 
gurated. Previous  to  this  event,  however,  he  had  placed  his 
resignation  in  the  hands  of  the  Secretary  of  State;  but,  by 
request,  he  delayed  his  return  home  until  the  arrival  of  his 
successor. 
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General  Lawton  did  not  again  resume  the  practice  of  his 

profession,  but  spent  the  remainder  of  his  life  in  well  earned 

comfort  and  repose,  in  the  ample  enjoyment  of — 

''That  which  shoald  accompany  old  age, 
As  honor,  love,  obediencCi  troops  of  friends." 

It  will  be  seen  even  from  this  imperfect  sketch  that  in  every 
walk  of  citizenship  General  Lawton  served  his  country — in 
civil  and  in  military  life,  in  public  and  private  life,  as  soldier, 
legislator,  and  diplomatist.  He  wrought  in  all  these  fields :  he 
had  honorable  success  in  all.  Valuable  as  were  his  services  in 
strictly  public  careers,  perhaps  most  to  be  prized  of  all  was  his 
quasi-public  life  of  lawyer.  What  an  example  did  it  present 
of  wisdom,  learning,  fidelity,  painstaking  preparation,  forceful 
presentation  and,  over  and  above  all,  absolute  fairness,  scru- 
pulous cultivation  of  the  best  traditions  of  the  profession, 
stainless  observance  of  its  best  methods.  An  exemplar  was  he 
and  a  guide  to  those  who  would  keep  the  profession  on  a  high 
plane  and  save  it  from  threatened  degeneracy. 

The  writer  of  this  sketch  had  the  great  good  fortune  to  be 
the  recipient  of  General  Lawton's  friendship,  to  be  associated 
with  him  not  infrequently  in  important  causes,  to  profit  by 
his  greater  age  and  superior  learning,  to  enjoy  his  charming 
social  gifts  and  to  observe  at  close  quarters  what  manner  of 
man  he  was.  The  writer  knows,  therefore,  whereof  he  speaks 
when  he  registers  the  opinion  of  General  Lawton  that  rarely 
is  there  found  in  the  ranks  of  men  one  so  symmetrical  in  mind 
and  character,  one  so  sound  in  judgment,  so  unerring  in  moral 
perception,  so  faithful  to  every  duty,  so  loyal  to  the  right. 


ILLINOIS. 

GUSTAVE  KOERNER. 

This  veteran  lawyer,  jurist,  soldier  and  civilian  died  at  his 
home  in  Belleville,  Illinois,  April  9, 1896,  after  a  short  illness. 
He  was  in  his  eighty-seventh  year  at  the  time  of  his  death, 
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having  been  born  at  Frankfort-on-the-Main,  Germany,  Novem- 
ber 30,  1809. 

His  father  was  a  well-known  publisher  and  bookseller,  and 
was  for  many  years  a  member  of  the  Diet  or  Legislative  Assem- 
bly held  in  Frankfort.  He  was  a  student  at  the  college  in  his 
native  place.  At  the  age  of  eighteen  he  went  to  the  Univer- 
sity of  Jena  and  remained  there  two  years  to  prosecute  his 
legal  studies.  He  subsequently  studied  at  Munich  and  in 
Heidelberg,  and  graduated  with  the  degree  of  LL.D.  He  was 
admitted  to  the  Bar  in  Frankfort,  but  owing  to  political  com- 
plications, in  which  he  had  been  more  than  once  in  serious 
jeopardy,  he  left  his  native  country,  and  in  1833  emigrated 
to  Illinois. 

He  attended  the  law  school  at  Lexington,  Kentucky,  and  was 
admitted  to  the  Illinois  Bar,  June  4,  1835,  and  having  settled 
in  Belleville,  Illinois,  began  there  the  practice  of  the  legal  pro- ' 
fession,  and  continued  his  residence  there  until  his  death. 

He  was  married  in  1836  to  Miss  Sophie  Englemann,  of 
Belleville,  daughter  of  one  of  the  German  patriots. 

He  was  elected  a  member  of  the  State  Legislature  in  1842 
as  a  Democrat,  with  which  party  he  was  afiSliated  until  after 
the  repeal  of  the  Missouri  compromise.  He  was  appointed  by 
Gov.  Ford  to  fill  a  vacancy  on  the  Bench  in  the  Circuit  Court 
for  his  District  and  in  the  Supreme  Court  of  Illinois,  and  was 
subsequently  elected  by  the  General  Assembly  of  Illinois  to 
fill  that  position.  He  took  his  seat  in  the  Supreme  Court 
April  2,  1845,  as  successor  of  the  Hon.  James  Shields,  since 
so  well-known  as  Gen.  Shields,  and  remained  in  that  position, 
holding  the  Circuit  Courts  also,  as  was  then  requisite,  until 
December  4, 1848,  when  his  term  expired  upon  the  reorganiza- 
tion of  the  Court  under  the  Illinois  Constitution  of  1848.  In 
1852  he  was  elected  Lieutenant-Governor  of  Illinois,  and  as 
such  served  four  years. 

He  became  a  "Nebraska  Democrat"  in  1854,  but  soon 
co-operated  with  the  Republican  party,  attended  the  Republi- 
can Convention  in  Illinois,  at  Bloomington,  in  May,  1856,  and 
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was  a  delegate  to  the  Philadelphia  Convention  of  1856,  which 
nominated  Fremont  and  Dayton ;  he  was  also  a  delegate  to  the 
Illinois  State  Republican  Convention  in  1858,  at  which 
Abraham  Lincoln  was  nominated  for  the  United  States  Senate. 

In  1860,  he  was  a  delegate-at-large  to  the  Republican 
National  Convention  in  Chicago  and  served  on  the  Committee 
on  the  platform,  and  was  a  warm  supporter  of  Lincoln  for  the 
Presidency. 

In  response  to  the  call  of  Gov.  Tates,  on  the  16th  April, 

1861,  for  volunteers,  he  tendered  five  companies  from  St.  Clair 
County  to  aid  the  Union  cause.  He  was  active  in  raising  the 
43d  Illinois  Regiment,  of  which  he  was  to  have  command,  but 
he  accepted  an  appointment  from  President  Lincoln  to  act  on 
the  staflF  of  Gen.  Fremont,  with  raok  of  Colonel.     In  March, 

1862,  he  resigned  from  the  military  service  on  account  of 
severe  illness.  In  the  June  following  he  was  appointed  United 
States  Minister  to  Spain,  which  ofiSce  he  resigned  in  January, 
1865.  In  1868  he  was  an  elector-at-large  on  the  Republican 
ticket,  and  presided  over  the  electoral  college  of  his  State 
elected  in  that  year.  In  1871  he  was  appointed  a  member  of 
the  Railroad  and  Warehouse  Commission,  then  newly  created 
in  Illinois,  and  was  elected  Chairman  of  the  Commission. 

In  1872,  having  previously  become  a  liberal  in  politics,  he 
attended  the  Cincinnati  Convention,  and  in  the  balloting  for 
nominations  supported  his  friend,  Lyman  Trumbull,  as  a  can- 
didate for  President;  and  in  June  became  the  Democratic 
candidate  for  Governor  of  Illinois.  He  was  defeated  with  his 
colleagues  on  the  same  ticket,  but  the  number  of  ballots  cast 
for  him  personally  was  flattering. 

In  1876  he  was  a  delegate  to  the  Democratic  National  Con- 
vention that  met  in  St.  Louis. 

He  sustained  a  high  reputation  for  scholarship,  legal  attain- 
ments and  general  ability.  He  was  the  author  of  some  works 
in  German,  one  of  which,  entitled  "  Aus  Spanien,"  contained 
letters  from  Spain,  and  another  of  which,  entitled  "  Das 
Deutsche  Element'*  in  the  United  States,  etc.,  treated  of  the 
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influence  of  German  immigration  daring  the  period  of  1818- 
1848. 

He  was  highly  patriotic  and  an  excellent  citizen.  When  not 
in  official  positions,  withdrawing  him  from  professional  work, 
he  constantly  attended  to  his  law  practice  and  to  literary  work 
up  to  within  a  few  days  of  his  death.  In  the  course  of  the 
funeral  services  a  feeling  address  was  delivered  at  his  grave  by 
Hon.  Lyman  Trumbull,  formerly  his  fellow  townsman. 

JAMES  SAGER  NORTON. 

James  Sager  Norton  was  born  in  Lockport,  Illinois,  Decem- 
ber 6, 1844.  lie  died  at  Lake  Geneva,  Wisconsin,  September 
17,  1896,  after  a  long  and  painful  illness.  He  left  his  wife 
and  two  daughters  surviving  him.  Mr.  Norton's  father,  Hiram 
Norton,  went  to  Lockport  among  the  early  settlers  in  Northern 
Illinois,  and  always  lived  there  afterward.  He  came  from 
Canada,  where  he  had  been  a  man  of  some  prominence,  and 
a  member  of  the  Canadian  legislature.  James  Sager  Norton 
went  to  Kenyon  College  first,  but  afterwards  went  to  Yale  and 
graduated  with  the  class  of  1865.  He  afterwards  went  through 
the  law  course  at  Columbia  College,  was  admitted  to  practice 
at  the  bar  of  Illinois  in  1868,  and  in  the  Supreme  Court  of 
the  United  States  in  1873. 

In  his  profession  Mr.  Norton  stands  as  an  example  of  the 
value  of  knowledge  of  the  principles  of  law,  apart  from  authori- 
ties. While  he  did  not  shirk  the  patient  work  necessary  to 
know  the  adjudged  cases,  yet  his  grasp  of  the  guiding  princi- 
ples which  should  control  was  so  complete,  that  he  did  not  sur- 
render his  own  judgment  to  the  authority  of  adverse  decisions, 
nor  rest  his  case  on  those  in  his  favor.  He  preferred  in  his 
arguments  to  state  the  law  and  the  reasons  for  it  so  clearly  as 
to  impress  it  upon  the  court.  His  precision  of  statement  and 
clearness  was  such  that  he  rarely  failed  to  convince  the  court. 
His  ready  wit  and  quick  mastery  of  facts  made  him  a  good 
trial  lawyer  before  a  jury  also,  though  his  practice  in  the  trial 
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of  law  cases  was  small  as  compared  with  his  practice  in  Courts 
of  Chancery,  and  his  office  work  as  adviser  and  counsellor. 
His  judgment  in  matters  of  investment  was  very  good,  and  his 
clients  so  rarely  had  occasion  to  regret  his  advice  in  such 
matters,  that  in  the  latter  part  of  his  career,  his  time  was  mostly 
occupied  in  the  management  and  care  of  trust  funds. 

Aside  from  his  reputation  as  a  lawyer,  he  achieved  a  wide 
reputation  as  a  speaker,  and  especially  in  after  dinner  talks 
was  without  a  peer  in  the  west.  In  his  speeches  at  the  Yale 
Alumni  Banquet,  January  1898,  in  New  York,  and  subse- 
quently at  the  banquet  given  by  artists  and  architects  to  the 
supervising  architect  of  the  World's  Columbian  Exposition,  he 
acquired  a  national  reputation. 

He  was  known  as  an  author  also,  and  his  articles,  '^  The 
Rights  of  the  Citizen  to  his  own  Property,"  in  Scribner'a  Maga- 
zine for  September,  1891,  and  the  short  story  of  '*  Mr  Jones' 
Experiment "  in  the  Century  of  August,  1893,  show  the  varied 
powers  of  clear  statement,  reasoning,  wit  and  humor  at  his 
command. 

The  bar  of  his  state  and  country,  in  losing  such  a  man,  in 
the  prime  of  life,  and  with  his  unusual  gifts,  has  suffered  a  loss 
which  the  death  of  one  man  does  not  often  occasion.  His 
intimate  friends  and  clients,  in  losing  his  keen  but  kindly  wit 
and  genial  comradeship,  his  clear  judgment,  integrity  of 
deed  and  purpose,  and  wise  advice,  have  suffered  an  irreparable 
loss. 

LYMAN  TRUMBULL. 

Ljrman  Trumbull  died  at  his  residence  in  Chicago,  June  25,. 
1896,  at  the  age  of  eighty-two.  He  was  born  at  Colchester,. 
Connecticut,  October  12,  1813.  His  grandfather.  Rev. 
Benjamin  Trumbull,  was  a  captain  and  chaplain  in  the 
Revolutionary  Army.  His  mother  was  descended  from  the 
Mather  family,  distinguished  in  New  England  as  theologians- 
He  was  one  of  eleven  children.  After  pursuing  a  course  of 
study  at  Bacon  Academy  in  his  native  town,  he  began  teach- 
41 
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ing  school  at  the  age  of  sixteen.    He  taught  at  different  places 
in  Connecticut  and  in  New  Jersey. 

In  his  twenty-first  year  he  sailed  from  New  York  to  Charles- 
ton, South  Carolina,  and  thence  went  to  Greeneville,  Georgia, 
where  he  took  charge  of  an  academy.  He  pursued  a  course  of 
legal  study  under  the  direction  of  Hon.  Hiram  Warner,  of 
Georgia,  a  distinguished  jurist,  and  was  admitted  to  the  Bar 
of  Georgia  in  1837,  soon  afterwards  he  jurneyed  on  horse- 
back to  Illinois,  and  there  also  he  received  a  license  to  prac- 
tice law.  Again  revisiting  Connecticut  he  returned  to 
Illinois,  and  settled  in  Belleville  in  the  fall  of  1837. 

He  became  highly  eminent  as  a  lawyer,  jurist  and  statesman. 

His  first  reported  case  in  the  Supreme  Court  of  Illinois 
seems  to  have  been  Macy  vs.  Hadfield,  1  Scam.  590,  decided 
at  the  December  term,  1839. 

He  entered  upon  a  full  practice  at  home,  on  the  Circuit  and 
in  the  higher  Courts.  His  younger  brother,  the  late  George 
Trumbull,  a  most  estimable  gentleman,  and  an  excellent 
lawyer,  removed  to  Belleville  in  1840,  and  the  two  brothers 
were  much  associated  in  legal  work.  They  were  warmly 
attached  to  each  other,  and  both  were  held  in  the  highest 
esteem  in  the  communities  in  which  they  lived. 

Lyman  Trumbull  was  elected  a  member  of  the  House  of 
Representatives  of  Illinois  in  1840.  In  1841  he  was 
appointed  by  Governor  Carlin  to  the  •  oflBce  of  Secretary  of 
State,  which  he  filled  for  two  years,  partly  under  the  adminis- 
tration of  Governor  Ford.  His  active  participation  in 
political  affairs  was  continued,  but  he  was  out  of  office  until 
December,  1848,  when  the  Supreme  Court  of  Illinois  was 
re-organized  under  the  State  Constitution  of  that  year,  and 
he  became  one  of  the  Justices  of  that  court. 

His  associates  on  that  bench  were  Hon.  Samuel  H.  Treat 
and  Hon.  John  D.  Caton,  both  of  great  and  well  deserved 
distinction  as  jurists.  The  former  of  these  drew  the  long 
term,  and  became  Chief  Justice.  Judge  Trumbull  drew  the 
short  term  of  three  years,  but  was  re-elected  in  1851  for  the 
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term  of  nine  years.  In  1853  he  resigned  the  office  on  account 
of  ill-health,  by  which  he  was  prevented  from  participating  in 
the  proceedings  of  the  June  Term,  1853.  The  opinions  of  the 
Court,  while  he  was  one  of  its  members,  will  be  found  in  5th 
Gilman,  and  11,  12,  13  and  14  Illinois. 

In  1854  he  was  elected  a  member  of  Congress,  a  position 
for  which  he  was  before  a  candidate  in  1846.  Prior  to  the 
time  for  his  taking  his  seat  as  a  member  of  the  House,  he  was 
elected  United  States  Senator  to  succeed  Gen.  James  Shields. 
In  the  Senatorial  election,  Abraham  Lincoln  was  the  most 
prominent  candidate  for  the,  then  new.  Republican  party,  and 
led  Judge  Trumbull  in  the  vote  as  between  Gen.  Shields, 
Lincoln  and  Trumbull.  Some  Representatives  and  Senators  in 
the  General  Assembly,  who  were  still  somewhat  connected  with 
the  Democratic  party,  were  willing  to  vote  for  Judge  Trumbull, 
formerly  a  Democrat,  but  not  for  Mr.  Lincoln,  formerly  a 
Whig,  and  upon  the  withdrawal  of  Mr.  Lincoln's  name,  Judge 
Trumbull  was  elected  on  the  tenth  ballot. 

He  took  an  active  part  in  the  business  and  in  the  discussions 
in  the  Senate  for  eighteen  years,  beginning  in  1855  and  end- 
ing in  1873,  covering  the  period  of  the  Civil  War  and  the 
reconstruction  which  followed  it.  His  re-election  in  1861  and 
in  1867  was  with  great  unanimity.  He  served  as  Chairman  of 
the  Judiciary  Committee  for  many  years,  and  on  various  other 
committees  in  the  Senate,  and  was  a  Regent  in  the  Smith- 
sonian Institution. 

In  the  trial  of  the  impeachment  of  President  Johnson, 
before  the  Senate,  Judge  Trumbull  voted -for  acquittal.  This 
action  threw  him  somewhat  out  of  harmony  with  prominent 
leaders  of  the  Republican  party  in  Illinois.  In  the  Conven- 
tion of  Liberal  Republicans,  which  was  held  in  Cincinnati,  in 
May,  1872,  he  was  one  of  the  three  leading  candidates,  falling 
just  behind  Charles  Francis  Adams  in  the  early  balloting. 
He  supported  Greeley  in  that  campaign.  He  was  supported  by 
the  Democratic  party  of  his  State  for  the  United  States  Senate 
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in  1873,  and  in  the  Convention  of  that  party,  in  1880,  was 
nominated  for  Governor  of  Illinois,  but  his  party  was  not 
successful. 

His  residence  in  Illinois  was  at  Belleville  until  1849,  when 
he  removed  to  Alton ;  but,  in  1863,  he  took  up  his  residence 
in  Chicago. 

Especially  after  the  close  of  his  service  in  the  Senate  he 
again  resumed  more  actively  the  practice  of  the  law  of  Illinois. 
His  long  connection  with  political  matters  did  not  impair  his 
legal  attainments,  but,  seemingly,  freshened  and  invigorated 
them,  and  he  was  always  ready  to  give  the  close  attention  and 
careful  study,  to  be  expected  of  counsel,  in  cases  in  which  his 
services  were  in  demand.  He  tried  many  important  cases  at 
nisi  priua  as  well  as  in  the  higher  courts  of  the  State,  and  in 
Washington. 

He  was  careful,  clear-headed,  systematic,  vigilant  and 
thorough  in  his  work.  In  argument  he  addressed  the  reason, 
the  practical  judgment,  and  was  clear-sighted  and  vigilant 
in  respect  to  motives  and  ulterior  influences. 

In  Judge  Trumbull's  address  as  President  of  the  Illinois 
State  Bar  Association,  in  January,  1893,  he  took  strong 
ground,  urging  the  advancement  of  the  science  of  the  law, 
intimating  that  there  had  been  too  close  an  adherence  to 
precedents,  especially  when  they  had  not  been  founded  upon 
right  and  justice.  He  said,  **  If  we  would  have  great  lawyers 
and  great  judges,  they  must  be  men  of  original  ideas,  capable 
of  reasoning  from  principle,  and  not  mere  copyists.*'  He  threw 
out  advanced  ideas,  favoring  legislation  more  restrictive  than 
our  present  legislation  as  to  the  formation  of  corporations,  and 
also  limiting  the  right  to  make  very  long  leases. 

The  honorary  degree  of  LL.D.  was  conferred  upon  him  by 
McKendree  and  Yale  Colleges. 

His  first  wife,  Julia  Maria  Jayne,  of  Springfield,  Illinois, 
to  whom  he  was  married  in  1843,  died  in  Washington,  D,  C., 
in  1868.  His  second  wife,  Mary  J.  Ingraham,  of  Saybrook, 
Connecticut,  to  whom  he  was  married  in  1877,  survives  him. 
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He  was  tender,  affectionate  and  thoughtful  of  the  wants  of 
others  in  his  home  life. 

His  son,  Perry  Trumbull,  of  Chicago,  the  sole  survivor  of 
eight  children,  has  been  his  associate  in  business  for  some  years. 


INDIANA. 
JOHN  MAURICE  BUTLER. 

John  Maurice  Butler,  the  only  son  of  John  Maynard  Butler, 
was  born  at  Crawfordsville,  Indiana,  April  12, 1865,  and  after 
1871  lived  in  Indianapolis.  He  was  graduated  in  1887  at 
Wabash  College  and  at  once  became  a  student  of  the  law  in 
his  father's  office.  Soon  afterward  he  was  admitted  to  the  bar 
and  became  a  member  of  his  father's  firm. 

From  his  birth  he  suffered  from  lameness,  due  to  lack  of 
nervous  strength,  and  he  never  possessed  the  physique  neces- 
sary to  enable  him  to  apply  himself  intensely  to  the  work  of 
his  profession.  A  remarkable  ability  to  get  at  the  essential 
facts  of  a  case  and  a  singular  aptitude  in  applying  legal  prin- 
ciples to  facts  made  it  possible  for  him  to  arrive  with  ease  at 
results  which  others  reached  only  by  great  exertion. 

An  attempt  in  1894  to  remedy  his  lameness  by  a  surgical 
operation  resulted  disastrously,  and  produced  intense,  increas- 
ing and  hopeless  suffering.  After  the  strain  of  this  misfortune 
had  resulted  in  his  father's  death  in  September,  1895,  he  spent 
the  winter  in  southern  Europe  and  Egypt,  returning  to  this 
country  in  April,  1896.  In  the  middle  of  May  he  finally 
succumbed  to  the  inroads  which  long  continued  pain  had  made 
upon  him  and  on  the  22d  of  May,  he  suddenly  expired. 

The  shortness  of  his  career  as  a  lawyer,  interrupted  by 
frequent  absences  made  necessary  by  ill  health,  made  it  impos- 
sible for  him  to  have  obtained  the  reputation  that  comes  from 
things  done.  Yet  his  life  was  long  enough  to  have  made  a 
deep  impression  on  the  community  in  which  he  lived.  Not 
only  was  there  a  universal  recognition  of  his  high  ability  as  a 
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lawyer,  but  there  was  also  a  universal  feeling  of  love  and 
admiration  called  forth  bj  the  nobility  of  his  character.  A 
life  full  of  nervous  and  physical  suffering  not  only  failed  to 
embitter  him,  but  refined  and  sweetened  the  natural  kindliness 
of  his  disposition.  No  word  of  complaint  from  him  was  ever 
heard.  He  had  the  gift  of  humor  and  a  quaint  brightness  in 
expressing  himself,  and  no  pain  was  intense  enough  to  keep  a 
jest  from  his  lips.  He  faced  suffering  and  death  for  years  with 
almost  incredible  cheerfulness  and  courage. 

None  but  those  who  were  in  the  secret  of  the  tragedy  of  his 
every  day  existence  could  have  imagined,  as  they  saw  him  the 
life  of  every  gathering  at  which  he  was  present,  that  he  was 
suffering  intensely  at  the  very  moment  he  seemed  the  gayest- 
A  magnificent  and  almost  gigantic  frame,  a  face  handsome  in 
feature  and  expression  of  strength  and  serenity,  an  air  of  dis- 
tinction which  attracted  all  whom  he  met,  united  with  his 
heroic  concealment  of  suffering,  made  it  almost  impossible  to 
associate  with  him  the  idea  of  hopeless  invalidism. 

He  had  a  voice  of  phenomenal  depth  and  richness,  which 
had  peculiar  power  to  move  and  touch  his  hearers.  He  loved 
music,  and  the  study  of  it  was  one  of  his  greatest  pleasures. 

His  history  as  a  lawyer  is  a  record  of  great  possibilities 
thwarted  by  sickness  and  death.  His  history  as  a  man  is  a 
record  of  manliness  complete  in  every  detail. 

JOHN  MAYNARD  BUTLER. 

John  Maynard  Butler  was  born  on  the  17th  of  September, 
1834,  at  Evansville,  Indiana,  where  his  &ther,  Calvin  Butler, 
who  was  born  and  educated  in  Vermont  and  was  there  ordained 
as  a  clergyman  of  the  Presbyterian  Church,  was  engaged  in 
pioneer  missionary  work. 

The  means  of  the  family  being  very  limited,  Mr.  Butler 
was  early  thrown  upon  his  own  resources.  From  the  age  of 
eleven,  he  succeeded  in  supporting  himself,  doing  every  kind 
of  work  by  which  money  could  be  honestly  earned,  and  mean- 
time studying  as  much  as  his  work  would  permit. 
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At  the  age  of  sixteen,  he  was  able  to  enter  Wabash  College 
at  Crawfordsville.  While  there  he  continued  to  support  him- 
self, working  outside  of  study  hours  and  during  vacations, 
exercising  the  most  rigid  economy  and  self-denial.  After  a 
college  course  marked  by  brilliant  scholarship  and  correct 
living,  which  gave  him  an  influence  in  the  college,  the  church, 
and  the  community,  he  married  and  settled  in  Crawfordsville. 
He  became  principal  of  the  High  School,  preparing  himself 
for  the  law  meanwhile,  and  in  1861  he  abandoned  teaching  and 
began  practice.  He  never  lost  his  interest  in  his  college  and 
for  more  than  thirty  years,  he  was  one  of  the  most  influential 
of  its  trustees. 

At  the  opening  of  the  war,  he  volunteered  for  service  in  the 
Union  army,  but  was  rejected  on  account  of  pulmonary  trouble, 
which  then  threatened  to  be  serious,  but  which  by  care  he 
finally  overcame.  He  soon  found  opportunity  for  service  in 
the  Union  cause  at  home,  in  guarding  the  government  of 
Indiana  from  the  treachery  of  its  own  •  citizens.  He  gave 
liberally  of  his  time  and  money  and  was  one  of  the  most 
trusted  advisers  and  assistants  of  Governor  Morton. 

Mr.  Butler  was  fortunate  in  having  several  cases  at  the  very 
beginning  of  his  practice,  which  were  of  importance  and  public 
interest.  His  ability  in  bringing  them  to  a  successful  issue  for 
his  clients  won  him  reputation,  and  almost  immediately  he  had 
a  large  practice  which  soon  extended  itself  beyond  the  limits 
of  his  own  county  and  into  the  state  at  large. 

In  1871  he  removed  to  Indianapolis  and  entered  into  a 
partnership  with  Joseph  E.  McDonald,  which  continued,  with 
several  changes  of  junior  partners,  until  Mr.  McDonald's 
death  in  1891. 

The  railroad  reorganizations  in  Indiana  and  the  adjacent 
states  which  were  made  necessary  by  the  depression  following 
the  panic  of  1873,  afforded  an  opportunity  for  the  exercise  of 
legal  ability  of  the  highest  order ;  and  Mr.  Butler's  thorough- 
ness and  accuracy  of  legal  knowledge  and  his  ability  to  apply 
himself  intensely  to  the  study  of  complicated  facts  until  he  had 
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thoroughly  mastered  and  properly  marshalled  them,  soon  made 
him  a  power  as  an  advocate  and  gave  him  authority  as  an 
adviser  in  such  matters.  From  that  time  he  was  largely 
engaged  in  cases  arising  in  the  course  of  railroad  reorganiza- 
tions. 

It  has  been  frequently  recognized  by  the  press  and  by  the 
bar  of  Indiana,  that  to  Mr.  Butler's  sense  of  justice,  ability 
and  persistence,  in  the  face  of  the  general  expression  of  the 
bar,  against  what  was  then  ridiculed  as  ^'sentimental  equity," 
is  due  the  fact  that  the  employes  and  contractors  of  insolvent 
railroads  now  have  rights  in  court  in  preference  to  mortgage 
bondholders.  When  the  famous  case  of  Fosdick  vs,  Schall 
was  pending  in  the  United  States  Supreme  Court,  Mr.  Butler 
was  counsel  for  interveners  in  other  railroad  foreclosure  suits 
pending  before  Judge  Drummond,  who  had  decided  the  Schall 
case.  Fearing  a  decision  in  the  case  which  would  practically 
settle  his  cases  adversely  to  his  clients,  Mr.  Butler  applied  to 
the  Supreme  Court  and  obtained  a  general  order  permitting 
briefs  to  be  filed  by  any  one  interested.  He  at  once  filed  a 
brief,  and,  at  the  hearing  of  the  case,  by  permission  of  the 
Court,  after  counsel  for  the  interveners  had  closed  an  argument 
upon  entirely  difierent  lines,  made  an  extended  argument  in 
support  of  his  contention  that  the  courts  had  power  to  prefer 
the  claims  of  employes  and  contractors  accruing  during  a  period 
preceding  the  receivership.  The  court,  in  its  opinion,  followed 
exactly  the  reasoning  of  Mr.  Butler  and  adopted  his  views  as 
to  the  power  of  the  courts ;  but  as  he  was  not  of  counsel  in 
the  case,  and  merely  appeared  before  the  court,  by  its  permis- 
sion, to  present  an  argument  in  support  of  an  abstract  proposi- 
tion of  law  involved,  the  official  report  makes  no  reference  to 
him. 

For  many  years  before  Mr.  Butler's  death,  he  was  recog- 
nized as  the  leading  lawyer  of  the  state.  His  time  was  wholly 
occupied  with  important  cases  in  the  higher  courts  and  he  was 
one  of  the  lawyers  most  frequently  engaged  at  the  bar  of  the 
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United  States  Supreme  Court.  He  had  a  wide  reputation 
and  was  retained  in  important  cases  in  various  parts  of  the 
country. 

He  was  never  so  busy  as  to  be  unable  to  give  his  time  to  the 
public  interests  and  was  concerned  in  many  movements  of 
municipal  benefit.  In  politics  he  was  an  ardent  Republican, 
and  in  every  campaign  for  more  than  thirty  years  he  spoke  in 
Indiana  and  the  adjoining  states  in  support  of  the  principles 
of  his  party.  Invariably  his  speeches  were  prepared  with  the 
same  thoroughness  that  characterized  his  legal  work,  and  they 
were  always  delivered  at  the  very  opening  of  the  campaign. 
Printed  copies  of  them  were  widely  sought  for,  both  for  their 
stores-  of  carefully  digested  information  and  for  their  close  and 
convincing  argument. 

Mr.  Butler  was  a  life-long  member  of  the  Presbyterian 
Church,  and  was  an  elder  in  that  church.  He  was  broad  in 
his  views  and  in  favor  of  the  utmost  liberality  consistent  with 
adherence  to  the  essential  facts  of  Christianity.  It  was  for 
many  years  his  habit,  at  the  mid-week  meeting  of  his  church, 
to  deliver  a  brief  and  stirring  address  upon  some  chosen 
topic. 

He  was  a  man  of  very  marked  personal  appearance.  He 
was  of  good  stature ;  his  features  were  strong,  his  eyes  deep- 
set  and  piercing,  and  his  whole  aspect  full  of  force.  In 
addressing  an  audience  he  held  the  attention  of  his  hearers  and 
impressed  his  thought  upon  them  by  his  simplicity  of  diction, 
his  irresistible  logic,  his  emphasis  and  vigorous  gesture,  the 
effect  of  which  was  heightened  by  the  remarkable  strength, 
sweetness  and  resonance  of  his  voice. 

An  attack  of  the  grippe  in  the  early  part  of  1895,  at  a  time 
when  he  was  in  great  distress  of  mind  over  the  hopeless  suffer- 
ing of  his  son,  who  survived  him  only  a  few  months,  developed 
a  weakness  of  the  heart;  and  after  a  summer  of  lingering 
illness  spent  at  Newport,  he  was  taken  to  New  York,  in  which 
city,  at  the  Fifth  Avenue  Hotel,  he  died  at  midnight  on 
September  15,  1895. 
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IOWA. 

GEORGE  G.  WRIGHT. 

The  late  George  G.  Wright,  of  Iowa,  formerly  President  of 
the  American  Bar  Association,  who  died  at  his  home  in  Des 
Moines,  January  11,  1896,  was  one  of  the  notable  men  of  his 
time.  He  was  a  continuous  resident  of  the  State  of  Iowa  from 
1840,  removing  there  from  Indiana,  his  native  State,  when  but 
twenty  years  of  age.  In  view  of  the  many  conspicuous  achieve- 
ments of  his  long  and  active  life,  of  the  high  place  he  gained 
in  the  confidence  and  affections  of  the  people  of  the  State  of 
his  adoption  during  a  citizenship  of  more  than  fifty-five  years, 
it  is  impossible,  in  this  necessarily  brief  biography,  to  do  more 
than  partial  justice  to  his  life. 

Judge  Wright  studied  law  at  Bloomington,  Indiana,  with  his 
brother,  Hon.  Joseph  A.  Wright,  who  was  at  one  time  Governor 
of  Indiana  and  afterwards  Minister  to  Berlin  under  President 
Lincoln,  where  he  died  in  1867.  George  G.  Wright  was 
admitted  to  the  bar  in  1840,  and  in  November  of  that  year 
removed  to  the  then  territory  of  Iowa,  locating  at  Keosauqua, 
Van  Buren  county,  where  he  engaged  in  the  practice  of  law 
and  continued  as  an  active  practitioner  until  his  removal  to  Des 
Moines  in  1865. 

In  1847  he  was  prosecuting  attorney  of  Van  Buren  county  ; 
in  1848  he  was  elected  to  the  State  Senate,  serving  in  that 
capacity  two  terms ;  in  1853  he  received  the  Whig  vote  of  the 
General  Assembly  for  United  States  Senator,  but  was  defeated 
by  the  late  General  George  W.  Jones,  the  candidate  of  the 
Democracy,  which  party  was  then  largely  in  the  majority.  In 
1854  he  was  elected  Chief  Justice  of  the  Supreme  Court  of 
Iowa,  and  with  the  exception  of  two  years,  served  continuously 
as  a  member  of  the  court  until  1870,  when  he  resigned,  having 
been  elected  to  the  Senate  of  the  United  States  for  the  term 
commencing  March  4,  1871.  In  the  United  States  Senate  he 
acted  on  the  Judiciary  Committee,  was  appointed  Chairman  of 
the  Committee  on  Claims,  and  served  as  a  member  of  the  Com- 
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mittees  on  Finance,  Revision  of  the  Laws,  Civil  Service  and 
Retrenchment.  lie  declined  re-election  to  the  Senate,  and 
returned  to  Des  Moines  in  1877,  where  he  again  engaged  in 
the  practice  of  the  law  with  his  eldest  son  the  late  Thomas  S. 
Wright,  who,  at  the  time  of  his  death,  in  1894,  was  the  General 
Attorney  of  the  Chicago,  Rock  Island  and  Pacific  Railway 
Company. 

Notwithstanding  the  services  rendered  by  him  in  public  life, 
Judge  Wright  devoted  himself  in  many  helpful  ways  to  the 
growing  necessities  of  his  state  and  its  people.  For  five  years 
commencing  in  January,  1860,  he  held  the  ofiice  of  President 
of  the  State  Agricultural  Society,  and  with  others  helped  to 
advance  the  farming  interests  of  the  great  agricultural  state  of 
Iowa  to  the  commanding  place  they  now  occupy. 

The  state  law  school,  now  a  part  of  the  State  University  of 
Iowa,  was  founded  by  Judge  Wright  at  Des  Moines,  in  1865, 
and  from  the  year  of  its  organization  up  to  a  short  time  preced- 
ing his  death  he  was  a  regular  lecturer  in  this  institution,  con- 
tributing liberally  of  his  time  and  means  to  its  upbuilding,  and 
by  reason  of  its  success  it  is  to-day  a  monument  to  the  untiring 
devotion  and  State  pride  of  the  deceased  jurist. 

For  more  than  twenty  years  Judge  Wright  was  actively  con- 
nected with  the  Chicago,  Rock  Island  and  Pacific  Railway  as  a 
member  of  its  Board  of  Directors,  representing  the  needs  and 
interests  of  the  state  of  Iowa  as  they  related  to  the  manage- 
ment of  this  corporation  and  continued  an  active  member  of 
this  board  up  to  the  time  of  his  death. 

In  more  recent  years  he  associated  himself  with  others  in 
the  organization  of  the  Polk  County  Savings  Bank  and  the 
Security  Loan  and  Trust  Company  of  Des  Moines,  of  which 
financial  institutions  he  was  the  executive  head  and  remained 
in  active  business  relationship  with  them  for  several  years, 
devoting  most  of  his  time  to  their  management.  They  are 
among  the  leading  financial  concerns  of  the  state,  and  as  such 
owe  their  success  largely  to  Judge  Wright's  careful  judgment 
and  business  honor. 
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Ilis  election  as  President  of  the  American  Bar  Association 
was  a  distinct  recognition  of  the  judicial  renown  of  Judge 
Wright,  and  as  the  first  honor  of  its  kind  bestowed  upon  a 
citizen  of  the  middle  west,  his  selection  was  strong  testimony 
to  the  commanding  place  he  held  as  a  pioneer  and  peer  among 
the  members  of  the  western  bar. 

Judge  Wright  was  married  in  1843  to  Mary  Dibble,  who 
survived  him.  They  reared  a  family  of  four  sons  and  two 
daughters,  all  of  whom  are  grown  to  manhood  and  womanhood, 
alike  honored  by  and  honoring  the  memory  of  their  distin- 
guished father. 

This  busy  and  honored  career  covering  more  than  half  a 
century,  devoted  for  the  most  part  to  the  profession  of  the  law, 
and  in  the  public  service,  makes  his  a  commanding  figure  in 
the  history  of  Iowa  and  the  west.  His  official  life  was  so 
intimately  related  to  the  growth  of  the  state  of  Iowa  and  of 
such  value  to  the  permanent  wel&re  of  the  commonwealth  that 
no  history  of  the  state  contemporaneous  with  his  time  can  ever 
be  justly  told  without  it  be  in  a  large  degree  a  detailed  record 
of  his  life  and  works. 


LOUISIANA. 

HENRY  H.  BRYAN. 

Henry  H.  Bryan  was  born  in  Montgomery  County,  Ten- 
nessee, October  5,  1844,  and  died  in  the  City  of  New  Orleans 
on  February  4,  1896.  While  he  was  yet  an  infant  his  family 
removed  from  Tennessee  to  New  Orleans  where  he  attended 
the  public  schools,  and  graduated  in  the  summer  of  1859 ;  in 
the  fall  of  the  same  year  he  went  to  Chapel  Hill  University, 
in  the  State  of  North  Carolina,  where  he  remained  until  the 
war  called  him  home ;  he  arrived  just  before  the  fall  of  New 
Orleans,  and  left  the  city  with  the  Confederate  Guards, 
After  this  command  had  disbanded  he  went  to  Way  Bluff, 
Mississippi,  where   he   enlisted   in   the   regular   army  of  the 
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Confederate  States.  At  the  close  of  the  war  he  came  back  to 
New  Orleans,  and  in  June  went  to  the  City  of  New  York 
where  his  family  were  then  living.  In  October,  1865,  he 
sailed  for  Carlsbad,  Germany,  to  finish  his  education,  which 
the  war  had  interrupted ;  he  remained  abroad  until  1867  when 
he  again  returned  to  New  Orleans  and  commenced  the  study 
of  the  law  in  the  office  of  Robert  H.  Marr,  afterwards  an 
Associate  Justice  of  the  Supreme  Court  of  Louisiana,  and 
then,  and  for  many  years,  one  of  the  leading  lawyers  of  the 
South.  He  remained  in  the  office  of  Judge  Marr  until  1875, 
when  he  became  associated  in  the  practice  of  the  law  with  Mr. 
A.  C.  Lewis.  He  remained  an  active  practitioner  up  to  the 
time  of  his  death. 

His  career  at  the  bar,  while  not  marked  by  any  extra- 
ordinary events,  was  of  prominence,  and  his  reputation  as  a  safe 
counsellor  and  an  earnest  advocate  was  well  established. 

For  many  years  he  had  been  at  the  head  of  the  temperance 
movement  in  the  State  of  Louisiana,  and  was  recognized  as  a 
power  in  that  regard  throughout  the  country. 

He  became  a  member  of  the  American  Bar  Association  at 
the  Session  in  Milwaukee  in  1893. 


MARYLAND. 

EDWARD  OTIS  HINKLEY. 

Edward  Otis  Hinkley  was  born  at  Baltimore  on  January 
6,  1824.  His  ancestors  were  of  Massachusetts  stock,  many  of 
them  being  being  men  of  note  in  colonial  times.  The  founder 
of  the  family  was  Governor  Thomas  Hinckley,  one  of  the 
earliest  settlers  of  the  Plymouth  Colony.  Edward  Hinkley, 
the  father  of  the  subject  of  this  sketch,  came  to  Baltimore  in 
1815,  where  he  was  admitted  to  the  bar,  and  practiced  for 
nearly  forty  years.  He  married  Hannah  Hargrove,  the 
daughter  of  Rev.  John  Hargrove,  a  native  of  Ireland  and  the 
first  minister  of  the  New  Jerusalem  Church  in  the  United 
States. 


654  OBITUARIES. 

Edward  Otis  Hinkley  was  educated  at  Dr.  John  Prentiss' 
school  and  subsequently  at  the  University  of  Maryland.  He 
was  admitted  to  the  bar  in  1845  and  was  in  active  practice  to 
the  time  of  his  death,  a  period  of  fifty-one  years.  Upon  the 
death  of  his  father  in  1854,  he  formed  a  partnership  with  Mr. 
John  T.  Morris,  under  the  name  of  Hinkley  &  Morris,  which 
continued  until  his  death.  Mr.  Hinkley's  brother,  Willard 
Hall  Hinkley,  and  Judge  Thomas  J.  Morris,  now  of  the 
United  States  District  Court,  were  at  one  time  members  of 
the  firm,  and  in  1888,  Mr.  Hinkley 's  son  John  Hinkley 
became  a  member. 

Mr.  Hinkley  was  well  known  to  the  members  of  this 
Association,  as  one  of  its  founders  and  as  its  Secretary  from 
1878,  the  year  of  its  foundation,  until  1893,  when  he  declined 
re-election,  and  as  a  regular  attendant  at  its  meetings.  The 
foundation  and  growth  and  even  the  necessary  routine  work  of 
a  body  of  this  sort  were  a  delight  to  him.  He  was  similarly 
conscientious  and  painstaking  in  all  his  professional  and 
charitable  responsibilities. 

As  a  practitioner  he  tried  many  important  cases  in  the 
Maryland  Court  of  Appeals  and  a  few  in  the  United  States 
Supreme  Court,  and  his  briefs  were  invariably  thorough  and 
clearly  written.  His  practice  extended  into  all  the  branches 
of  the  profession,  but  he  was  more  frequently  occupied  with 
questions  of  testamentary  law  and  construction  of  wills,  than 
with  any  other  single  branch. 

Of  the  leading  cases  tried  by  him  some  of  the  insurance 
cases  in  the  Supreme  Court  of  the  United  States  involving 
policies  allowed  to  lapse  during  the  war,  and  the  Bamum  will 
case  in  the  Maryland  Court  of  Appeals,  upon  several  phases 
of  the  rule  against  perpetuities,  may  be  mentioned. 

He  was  the  author  of  two  books,  one  on  "  Attachment '' 
and  one  on  '^  Testamentary  Law,"  both  of  local  scope.  His 
genius  was  constructive.  Many  Acts  of  the  Legislature 
relating  to  practice  and  procedure  and  many  rules  of  Court 
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were  drawn  by  him;  they  were  generally  in  the  line  of 
simplifying  procedure. 

His  work  on  behalf  of  the  relief  of  the  Supreme  Court 
is  well  know  to  this  Association,  and  it  was  largely  through 
his  efforts  and  those  of  the  other  members  of  the  committee 
appointed  by  the  Association,  that  the  United  States  Circuit 
Courts  of  Appeals  were  established. 

The  most  marked  quality  of  Mr.  Hinkley's  character  was 
his  firmness.  On  a  question  of  principle  he  never  yielded,  nor 
compromised.  He  did  not  know  the  meaning  of  intimidation. 
He  never  permitted  a  client  to  act  unfairly  or  dishonestly. 
He  had  the  courage,  in  interviews  with  his  own  clients  and 
with  opposing  counsel,  to  come  directly  to  the  point  of  a  case, 
and  had  a  candor  and  directness  in  stating  facts,  that  is 
attained  by  few  men.  No  one  with  whom  he  came  in  contact, 
though  differing  in  opinion,  ever  doubted  his  honesty  of  pur- 
pose or  his  sincerity. 

Mr.  Hinkley  was  a  hard  student  of  law,  and  kept  abreast  of 
the  decisions  and  text  books  to  the  time  of  his  death.  Of 
general  literature  he  read  little,  except  the  theology  of  his 
church,  and  history,  particularly  constitutional  history,  and 
political  science.  Fiction  he  never  read  at  all.  He  was 
extremely  fond  of  music,  of  the  theory  of  which  he  had  a 
thorough  grasp,  and  often  amused  himself  writing  of  different 
musical  relations  and  intervals ;  but  he  never  published  any- 
thing, and  was  always  afraid  of  letting  his  musical  bent  carry 
him  too  far  from  his  life  work.  He  would  sometimes  extem- 
porize upon  the  violin  or  piano  for  an  hour  or  two.  He  was 
one  of  the  organizers  and  the  first  President  of  the  Oratorio 
Society  of  Baltimore. 

He  was  a  thorough  Democrat,  in  the  primary  sense  of  the 
word,  and  would  not  tolerate  anything  but  the  most  entire  free- 
dom of  action  and  conscience.  He  was,  all  his  life,  an  active 
and  devout  member  of  the  New  Jerusalem  Church,  and  at  the 
time  of  his  death  the  President  of  the  Trustees  of  his  church  in 
Baltimore,  and  for  over  a  third  of  a  century  the  Superintendent 
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of  its  Sunday  School.  His  most  active  charitable  work  was  as^ 
President  of  the  Poor  Association,  and  he  devoted  an  immense 
amount  of  labor  to  the  perfection  of  its  system  of  organized 
visitation  and  relief.  He  was  also  connected  as  a  director  or 
manager  with  the  Female  House  of  Refuge,  the  Maryland 
Bible  Society,  the  Maryland  Sunday  School  Union,  the  Henry 
Watson  Children's  Aid  Society,  the  Maryland  Prisoners'  Aid 
Society,  the  Friendly  Inn,  the  Aged  Men's  and  Aged  Women's 
Home,  the  Charity  Organization  Society  and  other  institutions 
covering  the  whole  charitable  field. 

He  did  not  take  any  active  part  in  politics  and  never  was  a 
candidate  for  office,  except  some  minor  city  offices,  which  he 
held  in  his  youth.  His  voice  and  his  vote,  however,  were 
always  on  the  side  of  good  government  and  Civil  Service 
reform. 

In  his  private  life  Mr.  Hinkley  was  particularly  happy.  In 
1860  he  married  Miss  Anne  M.  Keeml^,  the  daughter  of 
Samuel  Keeml^,  of  the  Philadelphia  Bar,  and  had  a  son  and 
two  daughters,  to  whom  he  was  a  devoted  and  loving  father. 
All  of  them  survive  him.  His  death  occurred  on  July  13th, 
1896. 

No  man  better  deserved  a  eulogy  than  Mr.  Hinkley  deserved 
the  following  beautiful  tribute  paid  him  by  Judge  Morris,  at 
a  meeting  of  the  bar  in  the  United  States  District  Court,  on 
the  occasion  of  his  death  : 

"In  the  death  of  Mr.  Hinkley,  we  feel  most  keenly  that 
our  profession  of  the  law  has  lost  a  distinguished  member,  who 
for  over  fifty  years  has  zealously  striven  in  every  way  to  dignify 
and  elevate  it.  He  has  dignified  it  by  exhibiting  in  the 
practice  of  the  law  the  highest  type  of  integrity,  fidelity, 
learning  and  wisdom ;  he  has  elevated  it  through  his  lifelong 
efforts  to  improve  the  law  by  necessary  legislation,  to  simplify 
its  processes,  to  remodel  the  rules  of  court,  and  by  the  books 
he  has  published,  and  by  the  students  he  has  zealously  directed 
in  their  studies  and  stimulated  by  his  precepts  and  instruction. 
Many  of  these  things  he  undertook  almost  alone — before  the 
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organization  of  the  Bar  Association,  or  of  our  excellent  law 
school.  In  all  his  life  work  Mr.  Hinkley  set  before  him  the 
highest  ideals,  and  earnestly  strove  to  live  up  to  them.  His 
scorn  of  any  deviation  from  the  strictest  integrity,  his  love  of 
thoroughness  and  accuracy,  his  belief  that  nothing  but  the 
most  faithful  and  exact  performance  of  every  duty  was  to  be 
tolerated,  made  him  an  inspiration  and  a  noble  example  to 
many  young  men  who,  from  year  to  year,  were  students  in  his 
oflSce,  no  one  of  whom  could  possibly  know  him  without  being 
a  better  man  and  a  more  worthy  lawyer.  He  believed  that  to 
be  a  counsellor  was  a  high  and  responsible  duty,  and  he  pro- 
tected the  interests  entrusted  to  him  with  the  utmost  boldness 
and  fidelity.  He  had  a  mind  of  unusual  grasp  and  accuracy, 
and  a  heart  capable  of  the  tenderest  sympathies  and  affections ; 
he  was  thoroughly  religious,  and  believed  that  the  Almighty 
had  created  man  in  likeness  of  himself  to  work  out  on  earth 
a  high  and  glorious  destiny.  He,  therefore,  never  spared 
himself  in  any  good  cause  for  man's  welfare.'* 

JOHN  SHAAFF  STOCKETT. 

John  ShaafiF  Stockett  was  bom  September  17,  1826,  in 
Anne  Arundel  County,  Maryland.  He  received  his  education 
at  St.  John's  College,  Annapolis,  from  which  he  was  graduated 
in  the  class  of  1844.  He  began  the  study  of  law  with  the  late 
Thomas  S.  Alexander,  at  Annapolis,  but  upon  Mr.  Alexander's 
removal  to  the  city  of  Baltimore,  he  went  into  the  law  oflBce  of 
his  brother  Frank  H.  Stockett  until  he  was  admitted  to  the  bar. 
He  practiced  his  profession  in  Baltimore  until  the  year  1867, 
when  he  was  appointed  Reporter  to  the  Court  of  Appeals  of 
Maryland.  He  held  the  position  of  State  Reporter  for  twenty- 
seven  years,  when  he  was  succeeded  by  Mr.  William  T.  Brantly, 
the  present  incumbent.  Mr.  Stockett  edited  fifty- three  volumes 
of  the  Maryland  Reports,  extending  from  the  27th  to  the  79th 
volumes,  both  inclusive ;  and  they  are  a  monument  to  hi& 
untiring  energy,  his  painstaking  accuracy,  his  luminous  style 
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and  the  pride  he  took  in  making  his  reports  models  of  good 
MTorkmanship  in  every  particular. 

Mr.  Stockett  was  a  very  earnest  member  of  the  Protestant 
Episcopal  Church  ;  as  vestryman  during  almost  all  of  his  man- 
hood, a  regular  delegate  to  church  conventions,  a  zealous  attend- 
ant upon  its  daily  services,  and  as  a  liberal  contributor  to  all 
of  its  needs  and  channels  of  usefulness,  his  church  seemed  very 
near  and  dear  to  him  always.  Next  to  his  church  and  his  profes- 
sion, his  alma  mater  was  an  especial  object  of  his  regard.  As 
member  of  its  board  of  visitors  and  governors,  chairman  of  its 
committee  of  finance  and  president  of  its  alumni  association, 
his  services  were  invaluable  to  St.  John's  College. 

He  was  a  cultivated,  polished  gentleman,  a  genial,  warm- 
hearted companion,  a  devoted,  affectionate  husband  and  friend, 
and  a  sincere,  exemplary  Christian.  He  died  as  he  lived,  with- 
out reproach,  respected  and  admired  by  all  who  knew  him. 


MASSACHUSETTS. 

WILLIAM  GOODWIN  RUSSELL. 

The  following  resolutions  adopted  by  the  Boston  Bar  and 
placed  on  the  records  of  the  Supreme  Judicial  Court  of  Massa- 
chusetts are  a  worthy  memorial  of  an  eminent  lawyer : 

"  Resolved^  That  whereas  William  Goodwin  Russell  died  in 
Boston  on  the  sixth  day  of  February,  in  the  year  eighteen 
hundred  and  ninety-six,  the  members  of  the  Suffolk  Bar,  deeply 
sensible  of  their  loss  in  the  death  of  one  so  long  an  eminent 
leader  in  the  profession,  desire  to  record  this  memorial  of  his 
life  and  character." 

Mr.  Russell  was  born  in  Plymouth,  in  Massachusetts,  on 
November  18,  1821.  His  descent  was  partly  from  English 
and  Scotch  ancestors  and  partly  from  the  earliest  New  England 
settlers.  He  was  graduated  from  Harvard  College  in  1840, 
and  from  the  Harvard  Law  School  in  1845,  and  immediately 
entered  upon  the  practice  of  the  law  in  Boston,  and  this  he 
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continued  uninterruptedly  until  his  death,  declining  the  judicial 
positions  repeatedly  offered  him,  and  devoting  himself  assidu- 
ously to  work  at  the  bar. 

This  brief  external  record  may  show,  to  another  generation, 
a  life  but  slightly  connected  with  conspicious  events  and  wholly 
without  the  distinction  of  public  position.  It  is  for  his  con- 
temporaries to  declare  that  Mr.  Russell  has  been  for  many 
years  highly  distinguished  in  his  profession,  directing,  in  large 
measure,  the  important  affairs  entrusted  to  it  in  this  State, 
greatly  influencing  the  character  of  this  bar,  and  exemplifying, 
in  his  private  character  and  his  professional  conduct,  according 
to  the  universal  judgment  of  his  associates,  high  ideals  of 
uprightness,  justice  and  service  to  his  fellow-men. 

His  career  was  shaped  by  unremitting  efforts,  deliberately 
directed  to  ends  which  he  voluntarily  chose,  rather  than  carried 
along  by  overmastering  proclivities,  and  he  exhibited  rather  a 
great  general  capacity  brought  by  training  to  high  eflSciency, 
than  striking  traits  of  special  power. 

By  reason  of  this  general  force  of  mind,  disciplined  to 
direction  at  will,  and  working,  undisturbed  by  interruptions, 
with  extraordinary  ease  and  precision,  he  exhausted  the  great 
variety  of  practical  legal  questions  presented  to  him  with  a 
thoroughness  which  left  no  room  for  surprises  from  any  quaT- 
ter.  Like  most  advocates  powerful  with  courts  of  law,  he  was 
usually  his  own  eeverest  opponent,  preparing  his  adversary's 
case  with  his  own,  and  he  spoke  with  a  finality  as  nearly 
judicial  as  is  compatible  with  the  advocate's  position. 

From  his  high  exercise  of  high  powers  there  resulted  a 
clearness  of  apprehension  and  an  orderly  arrangement  of 
material  which  made  the  mere  statement  of  his  case  an  argu- 
ment. 

Such  clearness  and  order  reflected  themselves,  of  necessity, 
in  lucid  expression,  where  confusion  or  misunderstanding  was 
impossible,  and  this  he  perfected  by  careful  pre-arrangement 
of  every  argument  both  in  substance  and  form.  Though  never 
at  a  loss  for  quick  and  apt  words,  he  was  so  solicitous  of  exact- 
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ness,  and  so  sensitive  to  perfection  of  form,  that  he  would  sel- 
dom trust  himself  in  formal  speaking  without  carefully- written 
notes,  which,  never  fettering  the  readiness  of  his  address  or 
preventing  the  advantage  of  a  sudden  turn  in  the  occasion, 
were  evidence  of  his  conscientiousness  in  preparation  rather 
than  of  want  of  self-confidence  in  argument. 

His  calm  wisdom  and  practical  sagacity  in  aifairs  were  of 
great  value  to  men  in  every  variety  of  business  complication 
and  personal  difficulty. 

His  opinions  were  given  with  such  candor  and  convincing 
reason  that  they  passed  current  with  an  authority  little  less 
than  judicial,  quieting  controversies  and  compelling  settle- 
ments. 

In  all  his  intercourse  with  men  there  was  an  approachable 
and  friendly  simplicity,  a  modest  absence  of  assertion,  and 
above  all  a  disengaged  attention  and  interest,  which  predis- 
posed every  one  to  seek  him,  accept  his  opinion  and  rely  on 
his  advice.  His  friendships  were  many  and  long-enduring, 
and  he  depended  for  his  happiness  upon  the  simple  and  inti- 
mate relations  of  life  and  the  abounding,  affectionate  regard 
of  clients  and  associates,  rather  than  on  the  more  conspicuous 
rewards  of  his  success.  A  pleasant  concern  in  all  human 
affairs  and  a  sympathy  mingled  with  humor,  supplied  for  him 
an  unfailing  interest  in  every  day's  business,  and  kept  his  tem- 
per cheerful  and  serene.* 

He  reached  high  distinction  and  great  influence  with  none 
of  the  envy  or  antagonisms  which  often  embitter  success ;  and 
he  used  his  position  at  the  bar  to  soften  the  asperities  of  pro- 
fessional contests  and  to  encourage  open  dealing  and  courtesy 
in  controversy. 

Although  Mr.  Russell  never  allowed  himself  to  be  carried 
far  from  the  work  of  a  practicing  lawyer,  even  to  another  posi- 
tion of  professional  influence  and  honor,  this  was  from  no 
narrowness  of  interests,  still  less  from  any  selfish  absorption 
in  business,  for  he  had  no  taint  of  avarice.  His  interest  in  all 
important  matters  of  his  time  was  strong,  his  services  to  Har- 
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vard  College  long  continued  and  highly  prized,  his  love  of  lit- 
erature constant  and  discriminating,  his  enjoyment  of  home 
and  friends  so  deep  as  never  to  be  disturbed  by  any  pressure 
of  engagements.  But  he  saw  the  boundless  possibilities  of 
helpful  intercourse  with  men  which  lie  in  the  daily  practice  of 
the  law,  and  he  devoted  his  chief  energies  to  a  pursuit  which, 
followed  in  a  large  way  and  with  high  purpose,  as  he  followed 
it,  is  one  of  the  appointed  means  of  service  to  mankind. 

The  high  character  and  beneficent  influence  of  his  life  bear 
witness  that  he  held  closely  to  the  ideal  of  a  profession  of 
which  the  ultimate  aim  and  final  test  is  justice. 

SETH  J.  THOMAS. 

The  late  Seth  J.  Thomas,  of  Boston,  illustrated  in  his  life 
the  success  attainable  in  the  intellectual  world  in  spite  of  the 
lack  of  educational  opportunities  in  early  life.  His  youthful 
instruction  extended  only  to  a  common  school  course  in  the 
town  of  Marshfield,  and  his  early  manhood  was  devoted  to 
business  pursuits  in  Boston.  He  was  interested  in  politics, 
almost  from  his  entering  upon  city  life,  and  they  supplied  that 
mental  training  which  later  in  life  showed  its  results  at  the  bar. 

He  was  a  bright  and  aggressive  Democrat,  a  good  political 
speaker,  clever  in  debate  and  soon  a  leader  in  his  party. 
Becoming  a  member  of  the  Massachusetts  legislature,  he  was 
in  1843  the  Democratic  candidate  for  speaker,  and  came  very 
near  to  an  election.  Soon  after  this  he  entered  upon  the  study 
of  the  law,  and  from  that  time  nearly  to  the  day  of  his  death, 
devoted  himself  to  it  assiduously.  He  began  under  the  guid- 
ance of  that  sound  and  deeply  read  lawyer,  John  P.  Healy, 
who  was  Daniel  Webster's  partner  in  Boston :  and  the  mutual 
admiration  then  established  between  instructor  and  pupil  con- 
tinued through  life. 

Enjoying  as  he  did  the  confidence  of  a  large  acquaintance, 
there  was  no  clientless  interval  after  his  preparation,  before  he 
entered  on  active  practice  of  his  profession.  He  was  known  to 
possess  a  quick  apprehension  and  to  have  applied  himself  reso- 
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lutely  to  his  equipment :  and  his  reputation  as  a  ready  and 
acute  speaker  was  established. 

Mr.  Thomas  became  one  of  the  experts  at  the  Boston  bar 
in  the  trial  of  jury  causes.  Upon  a  statement  of  the  facts,  he 
seemed,  almost  intuitively,  to  anticipate  the  turning  point  of  a 
case,  and  to  direct  and  concentrate  his  energies  upon  the  real 
issue.  He  was  not  to  be  diverted  to  waste  his  strength  upon  the 
immaterial  or  inconclusive.  His  comprehension  of  human  nature 
and  his  ability  to  put  himself  upon  the  level  of  the  jury  were 
of  a  rare  order.  He  knew  how  to  fortify  his  sharply  outlined, 
incisive  statement  of  fact  with  convincing  analogies :  he  seemed 
never  at  a  loss  for  an  anecdote  to  illustrate  wittily  his  point, 
and  put  himself  in  touch  with  the  juryman's  sympathies.  And 
those  sympathies  he  usually  had  before  his  case  was  finished : 
for,  to  his  other  qualities,  he  added  absolute  fairness  to  oppos- 
ing counsel  and  to  witnesses,  and  imperturbable  good  nature 
under  whatever  provocation.  No  tricky  witness  trilled  with 
him  with  impunity,  but  if  severely  dealt  with,  the  jury  agreed 
that  the  retribution  was  just. 

In  a  certain  suit  within  our  recollection,  brought  to  set  aside 
a  fraudulent  conveyance,  Mr.  Thomas  proved  all  the  needful 
elements  of  his  case  by  the  defendant  himself,  whom  he  put  on 
the  stand  at  the  outset.  The  previous  ownership  and  the 
transfer  of  the  property  were  readily  enough  shown,  and  then 
step  by  step  the  witness  was  compelled  to  advance  till  the  in- 
tent stood  forth  as  plainly  as  if  directly  admitted ;  and  the 
plaintiff  rested. 

It  will  be  remembered  by  most  of  those  acquainted  with  Mr. 
Thomas  that  he  appeared  as  counsel  for  claimants  in  the  pro- 
ceedings against  the  negroes  Sims  and  Burns  under  the  Fugi- 
tive Slave  Law.  It  may  not  be  so  well  known  that  he  was 
first  retained  upon  the  suggestion  of  Webster,  then  Secretary 
of  State.  Anti-slavery  sentiment  was  emphatic  and  even 
violent  in  Massachusetts,  and  to  take  up  the  cause  of  the 
claimants  was  to  invite  disaster  to  professional  prospects.  But 
Webster,  from  a  lifelong  and  intimate  acquaintance,  knew  the 
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fibre  of  which  his  friend  was  built.  He  wrote  privately  to 
Mr.  Thomas  that  he  had  recommended  his  employment,  and 
earnestly  desired  the  acceptance  of  the  retainer,  because  a 
lawyer  was  needed  who  could  not  be  intimidated :  and  briefly 
emphasized  the  necessity  that  the  existing  law  should  be  exe- 
cuted, no  matter  how  unpopular.  Mr.  Thomas  fully  realized 
the  government's  situation,  and  the  possibility  of  an  outburst 
of  Southern  violence,  in  case  the  law  should  be  overridden  by 
sentiment  in  Massachusetts. 

Though  it  was  a  repugnant  duty,  once  undertaken  there  was 
no  faltering.  He  was  warned  while  the  Burns  case  proceeded 
that  his  life  was  in  danger,  and  the  intense  feeling  created  by 
the  meeting  in  Faneuil  Hall  and  by  Theodore  Parker's  ad- 
dress at  Music  Hall,  and  exhibited  by  the  mob  about  the 
Court  House,  showed  that  it  was  no  empty  warning.  Oppos- 
ing counsel  seized  every  opportunity  during  the  hearing  for  a 
personal  attack  upon  him  and  his  motives.  But  he  steadfastly 
pursued  his  course  unmoved,  and  in  the  face  of  great  provoca- 
tion, his  closing  argument  was  a  clear,  close  presentation  of 
the  case  at  law,  and  that  only.  Mr.  Thomas  trusted  to  time 
and  cooler  reflections  to  set  him  right  in  the  estimate  of  his 
fellow  citizens :  and  few  now  remember  him  otherwise  than  as 
a  bright,  genial,  conscientious,  whole-souled  and  honorable 
gentleman. 

Born  in  the  year  1807,  Mr.  Thomas  reached  the  age  of 
eighty-eight  years.  He  was  blessed  with  a  magnificent  health 
which  he  never  abused,  and  which  enabled  him  to  attend 
regularly  to  his  daily  duties  at  his  office,  and  in  the  full  enjoy- 
ment of  his  intellectual  powers,  until  within  two  days  of  his 
death. 

No  one  ever  knew  Mr.  Thomas  well  without  being  impressed 
with  his  absolute  integrity.  It  was  of  the  old-school  type,  ex- 
acting and  complete.  We  admired  his  abilities,  and  loved  his 
genialities  but  almost  wondered  at  the  perfection  of  his  hon- 
esty, and  after  all  "  An  honest  man's  the  noblest  work  of 
God." 
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NEW  JERSEY. 

ROBERT  DESTY. 

"  Law  is  the  sublimity  of  reason  !  "  was  the  answer  Robert 
Desty  gave  when  the  writer,  his  pupil,  one  day  asked  him  to 
define  the  word. 

And  in  that  answer  is  the  key  to  a  character  so  great,  so 
grand,  so  broad,  so  clean,  that  one  who  knew  his  life-story  and 
strength  of  mind  could  comprehend  that  the  "  Patriot  King," 
surrounded  by  such  men,  could  win  the  throne  of  France,  for 
Robert  Desty's  forefathers  were  of  that  intrepid  few  who 
followed  Henri  Quatre  through  their  own  blood,  and  with  their 
swords  saw  him  safely  seated  on  the  Lily. 

Robert  Daillebout  d'Estimauville  de  Beau  Mouchel — for 
such  was  his  real  name — was  descended  from  a  long  line  of 
Norman  lords,  whose  sway  extended  for  many  miles  around 
their  castle  or  seat  of  Beau  Mouchel.  His  family  were  so 
wealthy  in  the  palmy  days  of  French  chivalry  that  they  were 
able  to  present  to  the  King  the  site  of  the  now  city  of  Havre 
for  no  greater  consideration  (other  than  their  devotion  to  their 
sovereign)  than  the  stipulation  that  its  principal  thoroughfare 
should  forever  bear  the  name  of  "d'Estimauville,**  and  that  the 
city's  arms  should  bear  the  quarterings  of  the  family — condi- 
tions that  were  faithfully  fulfilled,  at  least  until  "Ninety- three." 

In  the  Reign  of  Terror,  when  the  mob  had  broken 
into  the  Tuilleries  in  their  search  for  Louis  XVI,  Destv's 
grandfather  pushed  a  table  before  the  open  door  of  the 
room  where  that  unhappy  monarch  had  sought  refuge,  and, 
sword  in  hand,  held  the  crowd  at  bay  until  the  King  had  made 
his  escape.  A  few  months  later  this  same  grandfather,  pro- 
scribed as  a  Royalist  and  a  price  set  on  his  head  dead  or  alive, 
escaped  in  an  open  boat  from  a  spot  on  the  Norman  coast  and 
at  a  pistol's  mouth  compelled  the  unwilling  boatman  to  row  him 
across  the  English  channel,  from  whence  he  made  his  way  to 
Canada. 
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He  settled  in  or  near  Montreal,  where,  on  February  17, 
1827,  the  subject  of  this  sketch  was  born.  Robert's  father 
had  always  been  able  to  surround  his  family  with  the  luxuries 
of  affluence ;  but  one  day,  when  Robert  was  but  a  few  years 
old,  he  became  responsible  for  a  friend's  financial  ventures.  The 
friend  lost,  and  d'Estimauville,  to  maintain  unsullied  the  integ- 
rity of  his  proud  name,  stripped  himself  of  all  his  possessions 
to  pay  the  loss.  But  the  blow  to  his  pride  broke  his  heart, 
and,  though  but  thirty-four  or  thirty-five  years  old,  he  never 
recovered  from  the  shock.     In  a  year  he  was  dead. 

When  a  mere  lad  of  but  fourteen  or  fifteen  Robert  went  to 
New  York,  and  entered  a  lawyer's  office.  Here,  in  spite  of 
the  struggle  for  existence,  his  mind  expanded  and  he  early 
learned  to  seek — as  he  sought  until  he  died — for  the  sublime 
truths  he  so  firmly  believed  to  be  the  foundation  of  justice  and 
sound  law.  His  hunger  for  a  broader  education  than  he  had 
been  able  as  yet  to  acquire,  even  with  his  indefatigable  zeal  to 
excel,  impelled  him  to  leave  the  law  for  a  period  and  teach  a 
school  in  Chester  county,  Pennsylvania,  in  order  that  by 
teaching  others  he  might  learn  himself.  His  native  industry 
and  unquenchable  thirst  for  knowledge  bore  speedy  fruit.  At 
a  time  when  most  young  men  are  beginning  to  think  of  higher 
education,  his  education  was  complete,  and  he  resumed  his 
study  of  the  law. 

When  he  was  about  eighteen  years  old  the  Mexican  War 
broke  out.  He  enlisted,  played  a  creditable  role,  and,  peace 
once  more  proclaimed,  returned  to  New  York.  He  had  hardly 
turned  to  his  books  again  when  the  discovery  of  gold  in  Cali- 
fornia fired  his  fervid  imagination,  and  he  joined  the  modern 
Argonauts  in  their  search  for  the  Golden  Fleece.  He  was  a 
member  of  that  famous  Vigilance  Committee  that,  without 
other  warrant  than  that  of  simple  right,  freed  California  of  the 
reign  of  terror  that  followed  in  the  wake  of  the  sudden  influx 
of  lawless  adventurers  to  the  new  El  Dorado. 

But  his  natural  bent  was  for  the  law,  and  when  the  first 
fever  of  gold  mining  left  him,  he  was  admitted  to  the  bar,  and 
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became  district  attorney  of  one  of  the  northern  counties  of 
California.  As  naturally,  he  took  to  legal  editorial  work. 
His  first  work  in  that  line  was  on  '^Parker's  California 
Digest  '*  (1869).  He  also  aided  in  the  production  of  "  Estee's 
Pleadings/*  "  Parker  s  Supplement  to  Hitters  General  Laws," 
and  the  ''Supplement  to  Parker's  California  Digest.*'  The 
first  work  distinctively  his  own  and  in  which  his  remarkable 
talent  for  analysis  and  terse  statement  developed,  was  ''  Desty's 
California  Citations*'  (1874).  This  was  followed  by  "Fed- 
eral Citations*'  (1878). 

Mr.  Desty's  national  reputation  was  founded  on  his  **  Fed- 
eral Procedure**  (1875),  which  has  passed  through  edition 
after  edition,  the  sales  reaching  into  the  thousands.  His  works 
on  "  Shipping  and  Admiralty  "  (1879),  The  '*  Federal  Consti- 
tution*' (1879),  "California  Constitution**  (1879),  "  Commerce 
and  Navigation"  (1880),  "Penal  Code  of  California"  (1881), 
"  The  Criminal  Law  **  (1882),  followed  each  other  in  quick 
succession  and  added  to  his  fame. 

An  episode  that  tinctured  with  bitterness  the  remaining 
years  of  his  life  was  the  wrong  he  felt  had  been  inflicted  on 
him  by  the  Senate  of  California  in  refusing  him  his  seat  as 
senator  from  the  joint  senatorial  district  of  San  Francisco  and 
San  Mateo  counties.  He  had  been  elected  by  a  large  majority, 
but  his  title  to  his  seat  was  contested  on  the  ground  that  he 
had  never  been  naturalized.  He  maintained  that  he  had  been, 
but  that  his  certificate  had  been  destroyed  in  a  fire  some  years 
before.  In  corroboration  he  produced  a  living  witness  who 
was  present  when  he  was  naturalized.  By  some  singular  coin- 
cidence the  records  of  the  court  which  had  issued  his  final 
papers  were  incomplete.  He  maintained  that  even  if  he  had 
never  been  himself  naturalized  he  was  a  citizen  by  reason  of 
his  mother  having  married  a  citizen  of  the  United  States  during 
his  minority ;  and,  further,  that  he  was  a  citizen  of  California 
at  the  time  of  that  State*s  admission  into  the  Union,  and  by 
that  fact  became  a  citizen  of  the  United  States.  The  Senate 
of  California  is  the  judge  of  the  eligibility  of  its  own  members, 
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and,  under  a  narrow  construction  of  the  strict  letter  of  the 
statute,  decided  against  him  and  in  favor  of  his  opponent, 
whose  candidacy  had  been  favored  by  the  corporation  interests 
of  the  coast.  The  case  is  reported  in  full  in  '*  Morse  on  Citi- 
zenship," page  81. 

In  1882  he  removed  to  St.  Paul,  Minnesota,  and  assumed 
the  editorship  of  the ''Federal  Reporter,"  which  he  relin- 
quished shortly  to  take  up  his  work  on  "Taxation"  (1884). 
In  1885  he  identified  himself  with  the  Lawyers*  Co-operative 
Publishing  Company,  of  Rochester,  New  York,  to  which  city 
he  moved  to  take  up  the  editorial  direction  of  the  "  Lawyers' 
Reports  Annotated,"  which  he  continued  until  1891,  when  he 
began  his  final  work  on  "  Contract  Law,"  and  which  was  Hear- 
ing completion  when  he  was  taken  with  his  last  illness. 

He  died  in  Rochester,  on  September  27,  1895.  He  leaves 
a  widow  and  a  son,  who  are  now  residing  in  California. 

Than  Robert  Desty  few  men  had  a  higher  regard  for  the 
Common  Law  of  England,  and  many  were  the  times  when  the 
writer  has  heard  him  rise  almost  to  eloquence  im  amplifying 
that  bulwark  of  Anglo-Saxon  liberty.  He  was  a  student 
until  he  died.  But  a  few  weeks  before  he  died  the  writer 
heard  him  discussing  the  Rhodian  laws  as  the  source  of  our 
maritime  law.  Azuni  and  Montesquieu  were  his  intellectual 
comrades,  his  elbow  monitors.  The  Code  and  Pandects  of 
Justinian  were  the  inspiration  for  many  of  his  brilliant  notes. 
One  of  the  peculiarities  of  the  man  was  his  thoroughness.  His 
injunction  to  the  writer  was,  "  Begin  at  the  beginning ;  if  you 
would  know  the  law,  begin  where  Blackstone  began,  and  as 
much  beyond  it  as  you  can  find  the  books.  Know  for 
yourself." 
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NEW  YORK. 

AUSTIN  ABBOTT. 

Austin  Abbott  was  born  at  Boston,  Massachusetts,  on 
December  18,  1831,  and  died  at  New  York  City,  April  19, 
1896. 

He  was  the  second  son  of  Rev.  Jacob  Abbott  and  Harriet 
Vaughan  Abbott.  He  inherited  his  genius  for  literature. 
His  father  was  the  author  of  about  two  hundred  books,  and  was 
for  several  years  professor  of  mathematics  in  Amherst  CoUege. 
His  uncle,  John  S.  C.  Abbott,  author  of  the  "  Life  of  Napo- 
leon," was  also  a  very  voluminous  writer.  His  brothers,  Ben- 
jamin Vaughan,  Lyman]  and  Edward,  have  also  won  much 
honorable  distinction  in  the  field  of  literature.  All  four 
brothers  graduated  at  the  New  York  University. 

Mr.  Abbott  left  college  in  1851,  graduating  with  high  honors. 
He  was  admitted  to  the  bar  in  1853,  and  continued  in  practice 
for  forty-three  years. 

Throughout  life  he  was  very  fond  of  music.  He  had  a  good 
tenor  voice,  he  played  the  church  organ  well,  wrote  several 
songs  and  composed  some  good  anthems.  He  once  thought  of 
devoting  his  life  to  music. 

His  first  literary  venture  was  his  joint  authorship,  with  his 
brothers,  Benjamin  and  Lyman,  of  two  novels,  '*  Cone  Cut 
Corners,"  in  1855,  and  **  Mathew  Caraby,"  in  1858. 

Few,  however,  will  remember  Mr.  Abbott  as  a  poet,  novelist 
or  musician,  or  even  as  an  attorney  and  counsellor-at-law- 
And  yet  he  was  always  an  active  and  successful  practitioner. 
He  was  of  counsel  for  Rev.  Henry  Ward  Beecher  in  the  famous 
action  brought  by  Theodore  Til  ton  for  alienating  his  wife's 
affections.  He  made  an  immense  collection  of  data  and 
material  required  in  that  protracted  and  sharply-contested  case. 
He  was  also  of  counsel  for  the  United  States  in  the  case  against 
Guiteau,  the  assassin  of  President  Garfield,  his  advice  having 
been  sought  on  the  question  of  competency  of  jurors  and 
insanity  as  a  defense. 
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But  it  is  as  a  leader  in  legal  literature  that  Mr.  Abbott  will 
be  longest  remembered.  The  wide  range  of  his  labors  and  the 
vast  mass  of  his  literary  output  will  appear  from  the  following 
list  of  his  more  important  works  : 

'^The  Legal  Remembrancer,"  1872;  **New  York  Court  of 
Appeals  Decisions,"  1850-1S69,  4  vols.,  1873-74;  "Trial  of 
Henry  Ward  Beecher,"  2  vols.,  1876 ;  "  New  Cases,**  1877- 
1895,^31  vols.;  "Trial  Evidence,"  1880;  "Jury  Trial  Brief," 
1885;  "New  Practice,"  1887;  "Index-Digest  of  Abbott's 
New  Cases,"  1886  ;  "Table  of  cases  criticised  in  New  York 
Reports;"  "Brief  for  Trial  of  Criminal  Cases,"  1889; 
"  Brief  on  Modes  of  Proving  Facts  on  Trial  of  Civil  and 
Criminal  Cases,"  1889 ;  "  Brief  on  Questions  Arising  on  the 
Pleadings  in  Civil  Cases,"  1891 ;  "  Select  Cases  on  Evidence," 
1893 ;  "  Select  Cases  on  Pleading,"  1895. 

He  was  joint-author,  with  Benjamin  Vaughan  Abbott,  of 
"  Reports  of  Cases  in  Admiralty,''  1857  ;  "Forms  of  Plead- 
ings," 1858  and  1871 ;  "  Reports  of  Practice  Cases,"  1854, 
1865, 19  vols.;  "New  Series,"  1865-1874,  16  vols.  ;  "Clerk's 
and  Conveyancer's  Assistant,"  1866  and  1874;  "National 
Digest,"  1868  and  1872,  12  vols.,  royal  octavo ;  "  Digest  of 
Law  of  Corporations,"  1869;  "Digest  of  the  New  York 
Reports  and  Statute." 

He  was  assistant  to  the  Commissioners  in  the  Preparation 
of  the  Codes  of  New  York  in  1865,  Law  Editor  of  the  Cen- 
tury Dictionary,  Editor  of  The  Daily  Register,  and  Editor  of 
the  University  Law  Review. 

In  1886  his  alma  mater  made  him  a  Doctor  of  Laws,  and 
in  1891  he  became  Dean  of  the  University  Law  School,  at 
which  post  of  duty  he  remained  till  he  died.  Under  his 
leadership  the  Law  School  advanced  to  the  front  rank.  Tlie 
course  of  instruction  was  revised  and  enlarged  and  post- 
graduate courses  were  established.  Academic  life  was  very 
congenial  to  him  and  he  gave  his  last  five  years  zealously  to 
the  work  of  legal  education.  He  adopted  a  method  of  instruc- 
tion more  professional  than  academic.    He  sometimcH  spoke  of 
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it  as  the  realistic  method.  He  would  print  copies  of  pleadings 
and  various  legal  instruments  and  distribute  them  among  the 
members  of  his  classes.  With  post-graduate  students  particu- 
larly his  methods  were  powerful  and  effective.  He  prepared 
scores  of  these  printed  papers  called  "Law  School  Helps," 
many  of  which  are  marvels  of  exhaustive  research  and  com- 
pendious and  lucid  statements.  He  established  at  the  Univer- 
sity a  room  for  research,  where  he  drilled  students  of  unusual 
aptitude  for  legal  study  in  the  arts  of  investigation  and  collation 
which  brought  him  his  great  fame  as  an  author  of  legal  works. 
In  his  later  years  he  reached  the  conclusion  that  the  best  work 
of  a  professor  is  to  drill  his  students  in  the  commonplaces  of 
the  law.  He  was  actively  interested  in  the  Bar  Association 
of  this  city,  and  also  in  the  State  Bar  Association  and  Ameri- 
can Bar  Association,  serving  on  committees  and  reading  papers 
of  great  value  and  interest.  He  was  influential,  too,  in  the 
promotion  of  uniform  examinations  for  admission  to  the  bar  of 
New  York. 

He  married  Ella  E.  D.  Gilman,  in  1854,  by  whom  he  bad 
two  children,  Lucy  G.,  now  the  wife  of  Rev.  Paul  Martin,  and 
Willard,  deceased.  In  1879  he  married  his  second  wife,  Mrs. 
Anna  Rowe  Worth,  who  survives  him. 

In  appearance  he  was  tall,  erect  and  slender.  He  was 
genial,  modest  and  retiring.  He  was  an  earnest  and  sincere 
Christian.  He  was  a  man  of  large  learning,  of  broad  and 
liberal  spirit,  and  a  perfect  prodigy  of  systematic  and  inde- 
fatigable industry.  He  was  a  living  encyclopaedia  of  law. 
For  actual  knowledge  of  statutes  and  adjudications  he  was 
probably  unequalled  by  anyone  who  survives  him  at  the  Amer- 
ican bar.  Always  a  believer  in  the  Quaker  doctrine  of  non- 
resistance,  he  was  deeply  interested  in  the  subject  of  courts 
of  international  arbitration,  and  his  last  public  appearance 
was  at  a  meeting  in  the  University  when  he  urged  the 
establishment  of  such  a  tribunal.  He  was  a  man  of  undeviat- 
ing  integrity  and  lofty  sense  of  duty.  All  who  knew  him  well, 
loved  him.     He  made  no  enemies. 
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BENJAMIN    HELM   BRISTOW. 

Benjamin  Helm  Bristow  was  born  at  Elkton,  Todd  County, 
Kentucky,  on  June  20,  1832.  His  father,  Francis  Marion 
Bristow,  was  a  lawyer  of  high  standing  and  represented  the 
Third  District  of  Kentucky  in  Congress  in  1864-5  and  again 
from  1859  to  1861. 

Benjamin  H.  Bristow  was  graduated  from  Jefferson  College, 
Pennsylvania,  in  1850.  He  studied  law  in  his  father's  oflBce 
and  practiced  with  him  as  partner  at  Elkton  until  1858  when 
he  removed  to  Hopkinsville,  Kentucky,  where  he  formed  a 
partnership  with  Judge  R.  T.  Petrie. 

Upon  the  breaking  out  of  the  War  Mr.  Bristow  aided  in  re- 
cruiting the  25th  Kentucky  Regiment  and  was  made  its  Lieu- 
tenant-Colonel. He  was  in  the  battles  of  Fort  Henry,  Fort 
Donelson  and  Shiloh  and  was  wounded  in  the  last  named  bat- 
tle. When  he  recovered  he  was  active  in  recruiting  the  8th 
Kentucky  Cavalry  Regiment,  of  which  he  was  made  Colonel. 
He  participated  in  the  pursuit  and  capture  of  Morgan's 
Raiders  in  Kentucky,  Indiana  and  Ohio.  His  comrades  have 
spoken  with  admiration  of  his  coolness  under  fire  and  of  his 
ability  as  an  officer. 

While  in  the  field  in  1863  he  was  elected  without  his  knowl- 
edge to  the  Kentucky  State  Senate,  and  upon  the  strong  urg- 
ing of  the  Union  leaders  in  the  State,  he  accepted  this  position 
a  few  months  before  the  expiration  of  the  time  for  which  his 
regiment  had  enlisted.  While  Senator  his  services  were  emi- 
nently useful  to  the  Union  cause  and  gave  him  a  leading  posi- 
tion in  the  State.  After  about  two  years  of  service  as  Senator 
he  resigned  and  removed  to  Louisville.  In  1866  he  was  ap- 
pointed United  States  Attorney  for  the  District  of  Kentucky. 
In  this  office  he  was  vigorous  and  successful  in  prosecutions  of 
violations  of  the  Enforcement  Act  and  also  in  proceedings 
against  illicit  distillers. 

In  1867  Mr.  Bristow  became  the  candidate  of  the  Union 
party  in  Kentucky  for  United  States  Senator,  but  the  Demo- 
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cratic  party  elected  Garret  Davis  by  a  vote  of  77  to  41  for  Mr. 
Bristow. 

Mr.  Bristow  afterward  resigned  his  position  as  District 
Attorney  and  formed  a  law  partnership  with  Gen.  John  M. 
Harlan,  now  an  Associate  Justice  of  the  Supreme  Court  of  the 
United  States.  In  1870  the  oflSce  of  Solicitor  General  was 
created  by  Congress  and  in  October,  1870,  Mr.  Bristow  was 
appointed  by  President  Grant  as  the  first  Solicitor  General  of 
the  United  States.  In  this  ofSce  as  the  Assistant  of  the  At- 
torney-General and  as  the  head  of  the  Department  in  the 
absence  of  the  Attorney-General,  Mr.  Bristow  was  actively 
employed  both  in  the  argument  of  causes  in  the  Supreme 
Court  and  in  the  writing  of  opinions.  He  gained  a  brilliant 
reputation  from  his  arguments  in  the  Supreme  Court  not  only 
in  the  ordinary  revenue  and  claim  cases  but  also  in  cases  of 
great  constitutional  importance. 

In  1872  Mr.  Bristow  resigned  the  office  of  Solicitor- General 
and,  after  a  short  service  as  general  counsel  for  the  Texas  and 
Pacific  Railway  Company,  returned  to  the  active  practice  of 
law  at  Louisville. 

In  December,  1873,  Mr.  Bristow  was  nominated  by  Presi- 
dent Grant  as  United  States  Attorney- General  "  in  case  the 
present  Attorney- General"  (Hon.  George  H.  Williams)  *' be 
confirmed  as  Chief  Justice  of  the  Supreme  Court."  Mr.  Wil- 
liams, however,  was  not  confirmed  as  Chief  Justice. 

In  1874  Mr.  Bristow  was  appointed  Secretary  of  the  Treas- 
ury, which  position  he  held  for  two  years.  In  this  office  hia 
reputation  was  greatly  increased  by  the  reforms  introduced  in 
the  office  administration  and  by  the  vigor  displayed  in  the 
enforcement  of  the  laws  for  the  collection  of  the  revenue,  as 
well  as  by  the  broad  and  able  views  presented  in  his  official 
reports  as  to  the  management  of  the  finances  of  the  United 
States.  In  these  reports  he  urged  legislation  looking  towards 
the  speedy  restoration  of  specie  payments  through  the  redemp- 
tion of  the  legal  tender  notes. 
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In  1876  Mr.  Bristow's  name  was  prominently  mentioned  as 
a  candidate  for  the  nomination  of  the  Republican  party  for 
the  Presidency,  and  in  the  Cincinnati  Convention  of  that  year 
he  received  the  support  not  only  of  his  native  state  but  of  a 
large  vote  from  other  state  delegations. 

Upon  Mr.  Bristow's  resignation  as  Secretary  of  the  Treas- 
ury he  again  returned  to  the  practice  of  law  at  Louisville, 
Kentucky,  but  in  1878  he  removed  to  the  City  of  New  York 
where  he  formed  a  law  partnership  and  continued  in  active 
practice  with  the  successive  firms  of  Bristow,  Peet  &  Opdyke 
and  Bristow,  Opdyke  &  Willcox  until  the  time  of  his  death. 

Mr.  Bristow  was  the  second  President  of  the  American  Bar 
Association,  serving  as  such  President  in  the  years  1879-80. 

Mr.  Bristow  died  in  New  York  City  on  June  22,  1896, 
after  a  few  days  illness. 

Mr.  Bristow  was  married  at  Elizabethtown,  Kentucky,  in 
November,  1854,  to  Abbie  Slaughter  Briscoe,  who  survives 
him.  He  left  two  children  surviving  him,  Mrs.  Eben  S. 
Draper,  of  Hopedale,  Massachusetts,  and  William  B.  Bristow, 
of  New  York  City. 

Mr.  Bristow  was  a  representative  stalwart,  independent  and 
courageous  son  of  Kentucky.  Gifted  by  nature  with  a  phys- 
ique which  may  well  be  called  superb,  educated  in  all  that  a 
professional  gentleman  may  properly  require,  bearing  himself 
with  a  grace  and  dignity  which  made  him  notable  among  men 
and  peers, — he  commanded  the  respect  and  esteem  of  all  who 
knew  him,  even  of  those  who  might  differ  in  judgment  and 
opinion. 

What  he  believed  he  felt,  and  what  he  felt  he  spoke  and 
acted,  promptly,  vigorously  and  with  conscientious  candor. 

Loyalty  was  a  cardinal  principle  in  his  most  chivalrous 
nature.  Born  in  a  Southern  State  and  amid  influences  which 
were  peculiar  to  the  locality,  he  stood  by  his  country  and  sup- 
ported its  Government  in  the  hour  of  its  peril.  Transferred 
to  high  official  position,  he  carried  with  him  the  same  loyalty 
to  his  chief.  Misunderstood  and  misrepresented,  the  loyalty 
43 
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still  remained,  and,  seeking  neither  vindication  nor  justifica- 
tion, he  went  to  his  grave  in  silence,  sustained  by  the  con- 
sciousness of  the  absolute  rectitude  of  all  of  his  official  acts. 

An  innate  and  sterling  honesty  prevented  him  from  discov- 
ering that  a  public  place  might  possibly  be  converted  into  a 
source  of  personal  wealth. 

As  a  lawyer,  Mr.  Bristow  was  engaged  in  active  and  varied 
practice  for  a  period  of  nearly  forty  years.  lie  first  appeared 
as  counsel  in  the  United  States  Supreme  Court  in  the  case  of 
the  United  States  against  Hodgson,  10  Wallace,  and  his  last 
appearance  in  this  court  was  in  the  Income  Tax  Gases  in 
1895,  reported  in  157  and  158  United  States  Reports.  In 
his  practice  he  had  occasion  to  try  and  argue  causes  in  the 
courts  of  Maine,  New  York,  Pennsylvania,  Ohio,  Indiana, 
Kentucky,  Tennessee  and  other  States,  as  well  as  in  the 
United  States  Circuit  Courts  throughout  the  country.  His 
preparation  as  counsel  was  thorough  and  exhaustive.  In  his 
arguments  there  was  an  absence  of  all  attempt  at  display,  but 
the  leading  points  of  the  case  were  presented  in  fluent  and 
forcible  diction  with  vigor  and  thoroughness.  His  ability 
commanded  the  attention  of  the  court,  and  the  judges  found 
great  assistance  in  his  broad  knowledge  of  the  law  and  thor- 
ough preparation  in  each  cause  in  which  he  was  heard.  He 
was  thoroughly  grounded  in  Constitutional  Law  and  took 
great  delight  in  its  study  and  interpretation.  He  never  sought 
office  but  found  his  greatest  happiness  in  the  practice  of  his 
profession.  When  called,  however,  to  the  service  of  his  coun- 
try he  cheerfully  lent  it  his  great  abilities  and  marked  his 
administration  of  such  trusts  not  only  by  perfect  honesty  but 
by  an  independent  and  energetic  execution  of  the  laws. 

His  strongest  icharacteristics  as  a  citizen  and  lawyer  were 
his  absolute  and  positive  independence  and  a  strict  and  stern 
disposition  to  do  his  full  duty  in  everything  he  undertook  with- 
out fear  or  favor.  With  these  characteristics  he  exhibited  as  a 
companion  in  social  and  familiar  intercourse,  delightful  traits 
of  a  winning  and  charming  personality. 
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PENNSYLVANIA. 

GEORGE  M.  CONARROE. 

The  late  George  Mecum  Conarroe  died  from  an  attack  of 
bronchial  pneumonia  on  August  25,  1896,  in  the  sixty-fifth 
year  of  his  age,  near  York  Harbor,  Maine,  where  he  pos- 
sessed an  extensive  and  beautiful  place  high  on  the  bold  rocks 
of  the  coast  overlooking  the  sea,  in  which,  during  his  later 
years,  after  he  had  retired  from  active  professional  life,  he 
took  the  greatest  interest  and  delight. 

He  was  born  in  Philadelphia  on  November  9,  1831.  He 
was  the  son  of  George  W.  Conarroe,  an  artist  of  prominence. 
He  studied  law  in  the  office  of  and  under  the  guidance  of 
Charles  E.  Lex,  Esq.,  and  was  admitted  to  the  bar  of  Phila- 
delphia on  May  14,  1853.  He  was  a  most  careful  and  accu- 
rate student  and  acquired  that  real  knowledge  of  legal 
principles  which  is  sure  to  bring  success,  and  what  is  more, 
gain  the  recognition  of  one's  professional  brothers.  He  was 
pre-eminently  learned  in  the  law  of  real  estate  and  of  trusts. 
He  was  the  legal  mentor  rather  that  the  advocate.  He 
acquired  a  large  practice  especially  in  the  management  of 
estates  and  his  experience  was  such  that  he  would  have  made 
an  admirable  judge  in  a  probate  court.  His  mind  was  clear 
and  logical  and  his  use  of  the  English  language  exact,  as 
shown  in  his  able  opinions  which  treat  of  many  intricate  and 
important  questions.  His  guidance  to  clients  when  in  finan- 
cial difficulties  often  saved,  where  in  other  hands  there  would  have 
been  failure,  for  in  addition  to  his  legal  attainments  he  was, 
contrary  to  the  opinion  generally  held  of  lawyers,  an  able 
business  man,  and  managed  the  interests  of  others,  as  well  as 
his  own,  with  much  profit  and  advantage. 

In  politics  he  had  always  been  a  Republican  even  before  the 
war-times,  and  never  wavered  in  his  allegiance  to  that  party, 
believing  in  its  principles  and  aims.  He  was  one  of  the  early 
members  of  the  Union  League  of  Philadelphia  and  was  an 
indefatigable  worker  for  the  cause  of  the  Union. 
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He  was  never  a  politician,  preferring  personally  the  life  of 
a  private  citizen,  but  took  the  greatest  interest  in  public  affairs 
with  which  he  was  thoroughly  conversant,  and  was  on  terms 
of  intimacy  with  many  public  men  of  the  day.  His  interest 
in  the  country's  welfare  continued  unabated  even  when  an 
invalid.  He  was  most  anxious  for  the  election  of  Mr. 
McKinley,  but  did  not  live  to  its  accomplishment,  dying  in 
the  midst  of  the  campaign. 

His  interest  in  everything  American  made  him  proud  of 
our  history.  He  was  one  of  the  early  members  of  the  Society 
of  the  Sons  of  the  Revolution,  being  the  descendant  of  an 
officer,  and  particularly  gave  his  aid  to  those  undertakings  of 
the  Society  which  tended  to  keep  alive  the  memory  of  the 
Revolutionary  times  as  giving  the  best  lessons  in  patriotism. 
He  was  also  one  of  its  Board  of  Management  until  his  death. 

In  religion  he  was  a  member  of  the  Protestant  Episcopal 
Church  by  conviction  as  well  as  by  inheritance,  and  was  what 
in  old  times  would  have  been  called  a  high  churchman.  He 
was  very  prominent  in  its  affairs  and  was  repeatedly  a  delegate 
to  its  conventions  where  he  was  a  leading  figure,  and  it  has 
been  truly  said  that  it  will  be  hard  to  fill  his  place.  He  was 
learned  in  ecclesiastical  law  and  was  sought  as  an  advisor  by 
bishops  and  clergy.  The  position  that  he  occupied  in  the 
church  was  evidenced  by  the  large  number  of  clergymen  from 
various  places  who  showed  him  the  last  mark  of  their  respect 
in  their  presence  at  his  funeral,  which  took  place  at  the 
Church  of  St.  James  the  Less  at  Philadelphia,  and  where 
amidst  its  solemn  rural  beauty  he  now  rests. 

His  wife  who  survives  him  was  Miss  Nannie  Dunlap,  the 
youngest  daughter  of  Thomas  Dunlap,  Esq.,  a  leading  lawyer 
of  Philadelphia  of  half  a  century  ago.  This  union  was  one 
of  those  which  are  truly  helpful,  for  they  did  all  things 
together,  mutually  aiding  one  another  and  sharing  their  sor- 
rows and  joys.  Mr.  Conarroe  was  wont  to  speak  with  feeling 
of  the  goodness  and  sweetness  of  his  wife  whose  helpful  sym- 
pathy he  proudly  acknowledged. 
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In  all  that  Mr.  Conarroe  undertook  he  was  earnest  and  per- 
severing— no  labor  and  trouble  was  too  great ;  and  in  anything 
that  he  believed  should  be  done,  he  was  markedly  determined 
of  purpose  and  would  not  be  turned  aside. 

He  was  one  of  the  truest  of  friends.  His  friendship  was 
not  only  that  of  sentiment,  but  he  ever  bore  in  mind  what 
would  be  to  the  real  advantage  of  those  for  whom  he  cared, 
and  spared  no  effort  to  advance  their  hopes  and  ambitions. 
Many  a  friend  owes  his  elevation  to  a  position  of  honor  and 
reward  or  to  success  of  some  other  kind  to  the  aid  which  Mr. 
Conarroe  has  given  him.  He  has  left  an  example  which  all 
might  well  imitate,  both  in  his  private  life  and  in  adorning 
the  profession  of  his  choice. 

HENRY  REED. 

Henry  Reed  was  bom  in  Philadelphia,  September  22, 1846. 
His  father,  Prof.  Henry  Hope  Reed,  LL.D.,  who  was  Vice- 
Provost  of  the  University  of  Pennsylvania,  and  at  the  time 
of  his  death  held  there  the  chair  of  English  Literature  and 
Rhetoric,  was  lost  in  the  ill-fated  steamship  "  Arctic,''  in 
September,  1854,  on  his  return  voyage  from  Europe. 
Through  this  misfortune  the  boy  was  left,  at  eight  years  of 
age,  to  the  care  of  his  mother,  whose  maiden  name  was 
Elizabeth  White  Bronson,  and  who  is  a  granddaughter  of 
Bishop  White.  Henry  Reed's  great-grandfather  had  been  a 
general  in  the  Revolutionary  Army,  so  that  on  both  sides  of 
his  house  he  had  the  inspiration  which  comes  of  distin- 
guished ancestry.  His  father  was  a  man  of  fine  literary  taste, 
as  his  published  lectures  fully  attest;  he  was  the  personal 
friend  of  William  Wordsworth  and  edited  the  first  American 
edition  of  his  poems,  and  was  introduced  to  the  best  literary 
society  of  England ;  from  him  would  naturally  have  to  come 
to  his  son  a  love  for  books.  Toung  Reed's  education  was  first 
obtained  at  private  schools  in  Philadelphia,  and  at  the  early 
age  of  fifteen  he  entered  the  freshman  class  in  the  University 
of  Pennsylvania,  where  he  graduated  with  honors  in  1865. 
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After  graduation  he  commenced  the  study  of  law  in  the  office 
of  Peter  McGall,  the  highest  type  of  a  Philadelphia  lawyer  of 
the  old  school,  and  was  admitted  to  the  bar  in  1869. 

After  his  admission  to  the  bar  Mr.  Reed  spent  much  time 
in  writing  for  legal  periodicals  and,  always  a  most  diligent 
student,  was  not  long  in  entering  upon  a  work  which  for 
several  years  occupied  him  night  and  day,  the  '*  Law  of  the 
Statute  of  Frauds,"  under  which  title  he  published  a  book  in 
three  volumes  in  1884.  He  had  in  the  meantime  utilized  his 
knowledge  of  German  to  translate  George  Eber's  "  The 
Daughter  of  an  Egyptian  King,'*  and  had  kept  up  his  general 
acquaintance  with  languages  and  literature.  In  1876  he  was 
married  to  Miss  Charlotte  Francis  Foster,  daughter  of  William 
B.  Foster,  Esq.,  of  Pittsburg.  In  18 —  Mr.  Reed  was  nomi- 
nated as  an  independent  candidate  for  State  senator  from 
Philadelphia,  but  was  defeated.  In  December,  1882,  the  Law 
Association  of  Philadelphia  appointed  a  committee  of  its  own 
members  to  consider  and  report  upon  the  delays  to  suitors  and 
on  some  scheme  for  the  relief  of  the  Supreme  Court  of  the 
United  States,  which  was  then  years  behind  in  its  work. 
The  chairman  of  the  committee  was  the  late  Richard  Vaux,  a 
member  of  the  American  Bar  Association  for  many  years,  but 
Mr.  Reed  was  appointed  chairman  of  a  sub-committee  upon 
whom  devolved  most  of  the  work.  The  result  was  a  compre- 
hensive and  exhaustive  report  upon  the  subject,  and  a  compari- 
son of  the  bills  then  pending  before  Congress,  with  a 
suggestion  for  another  scheme  for  the  formation  of  a  court  of 
appeals  differing  somewhat  from  any  theretofore  proposed. 
The  report  was  adopted  by  the  Law  Association  of  Philadel- 
phia and  the  committee  was  instructed  to  bring  the  matter  to 
the  attention  of  the  American  Bar  Association  at  its  next 
session  in  1883,  which  was  done,  and  the  report  was  referred 
to  the  committee  on  Judicial  Administration. 

In  October  of  the  same  year  the  Law  Association  of 
Philadelphia  instructed  its  committee  to  appear  before  the 
Judiciary    Committee  of  the   House   of    Representatives   at 
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Washington  to  urge  the  scheme  prepared  by  them,  and  on  the 
occasion  of  that  meeting  the  burden  of  presenting  the  views  of 
the  association  was  placed  on  Mr.  Reed,  who  was  the  chief 
spokesman  for  the  committee. 

In  1886  a  vacancy  occurred  on  the  bench  of  the  Court 
of  Common  Pleas  No.  3,  of  Philadelphia  County  and  on 
November  12th  of  that  year  Mr.  Reed  was  appointed  by  the 
Governor  of  the  State  for  the  unexpired  term.  At  the  suc- 
ceeding election  he  was  elected  to  the  same  office  for  the  full 
term  of  ten  years.  On  January  5, 1888,  Judge  Reed  married 
Sarita  Elizabeth,  daughter  of  Francis  Edward  Bond,  of 
Montevideo,  who  with  their  five  children  survive  him.  He 
died  after  months  of  most  painful  suffering,  which  he  bore 
with  unvarying  patience,  on  the  23rd  day  of  February,  1896. 

Judge  Reed  had  always  been  a  hard  reader,  both  in  his 
profession  and  in  many  other  directions.  His  knowledge  of 
general  literature  was  extensive  and  always  at  command,  but 
he  had  also  devoted  himself  to  many  special  studies  from  an 
inherent  love  for  their  subjects.  His  acquaintance  with 
botany,  astronomy  and  ornithology  was  very  considerable. 
He  had  an  intense  sympathy  with  nature  in  all  her  varied 
manifestations,  and  although  a  city  bred  man  in  touch  with 
the  life  and  thought  of  urban  society,  was  never  more  at  home 
than  in  the  woods  and  fields,  recognizing  a  friend  in  every  leaf 
and  flower.  During  several  seasons  he  occupied  a  camp  in  the 
Adirondacks,  and  no  one  who  had  the  privilege  of  sharing  it 
with  him  could  forget  the  keen  delight  with  which  he  would 
study  the  heavens  at  night,  or  in  the  early  morning  listen 
to  the  song  of  the  birds  whose  notes  he  had  learned  to  know. 
It  was  doubtless  this  sympathy  with  nature  which  gave  a  touch 
of  gentleness  and  sweetness  to  his  nature,  which  made  him  at 
times,  perhaps,  too  sympathetic  to  be  a  good  presiding  judge 
in  the  quarter  sessions,  but  which  made  personal  intercourse 
with  him  a  charm  and  a  delight.  Full  of  anecdote,  and  with 
a  ready  wit,  and  an  acquaintance  with  a  vast  range  of  subjects, 
he  was  a  rare  conversationalist  and  charming  companion. 
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WEST  VIRGINIA. 
JOHN  A.  HUTCHINSON. 

John  A.  Hutchinson,  was  bom  in  Parkersbarg  in  1840, 
and  died  on  April  29,  1896.  He  studied  law  in  the  office  of 
the  late  James  M.  Stephenson,  and  was  admitted  to  the  bar  in 
1861.  He  was  elected  prosecuting  attorney  for  Pleasants 
county  in  1862,  and  served  for  nine  years.  In  1863  he  was 
elected  to  the  same  office  in  Wood  county,  and  served  in  that 
capacity  until  1870.  From  1866  to  1869,  he  was  prosecuting 
attorney  for  Wood,  Wirt,  Pleasants  and  Ritchie  counties,  by 
vote  of  the  people.  He  served  Wood  and  Pleasants  counties 
in  the  house  of  delegates  of  this  state,  in  1875-6.  He  was, 
during  that  term  of  service,  one  of  the  board  of  managers  on 
the  impeachment  of  the  auditor  and  state  treasurer.  He  was 
always  a  staunch  Republican,  and  in  1876  was  nominated  for 
attorney  general  on  the  Republican  State  ticket,  and  again  in 
1884.  He  was  Republican  nominee  for  congress  in  the  old  first 
district  in  1880.  His  opponent  was  Hon.  Benjamin  Wilson, 
who,  in  1878,  had  been  elected  by  a  majority  of  2,200,  but  Mr. 
Hutchinson  made  such  a  spirited  canvass  that  it  took  the  official 
count  to  ascertain  the  result,  Mr.  Wilson  being  elected  by  about 
100  majority.  In  1886  he  was  the  Republican  candidate  for 
Congress  in  the  fourth  district,  and  was  defeated  by  C.  E.  Hogg, 
Democrat.  He  was  known  as  one  of  the  best  of  West  Vir- 
ginia's lawyers,  and  has  for  years  had  a  large  practice  at  the 
Parkersburg  bar.  Mr.  Hutchinson  is  the  author  of  two  valu- 
able works  on  law  subjects,  viz  :  "  Land  Titles  in  Virginia  and 
West  Virginia,"  and  *•  A  Treatise  on  the  Laws  of  West  Vir- 
ginia." These  publications  added  greatly  to  his  reputation  a49 
a  lawyer.  He  was  the  chief  attorney  of  the  Baltimore  &  Ohio 
Railroad  Company,  for  the  state  of  West  Virginia,  and  was 
more  than  ordinarily  successful  in  the  litigation  which  devolved 
upon  him.  His  forte  was  trial  practice ;  the  examination  and 
cross-examination  always  being  entrusted  to  him  by  his  associ- 


«ltt.  He  ins  ettgigied  in  all  of  llie  gtmX  crimiiial  <ni»w  ia 
that  portion  of  the  stttte.  He  wu  m  man  <»f  stndkmn  habits 
and  pcKsessed  of  a  large  fiooid  of  seneral  mfiMttatkA^  to  whiok 
fiibct  much  dT  his  snooesB  as  a  eriminal  lawji^r  inaj  Ve  attrilmted^ 
He  was  a  membw  of  the  American  Bar  Association  ftuMn  its 
OTganixation. 
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Note. — ^This  list  has  been  compiled  by  the  Secretary  of  the  American 
Bar  Association  from  replies  to  circulars  sent  oat ;  and  while  pains  have 
been  taken  to  make  it  as  complete  as  possible^  it  is  probable  that  some 
Associations  have  been  omitted.  All  Associations  which  are  purely 
Library  Associations  are  intended  to  be  omitted.  In  some  cases  the 
officers  for  former  years  are  given  where  officers  for  1896  are  not  known. 
The  8ecretary  will  be  much  indebted  for  information  of  any  omissions 
and  for  corrections  of  the  names  of  the  officers. 


ALABAMA. 

NAME.  PRESIDENT.  8BCRBTART. 

Alabama  State  Bar  As-    Richard  H.  Clarke,  Alex.  Troy» 

sociation.  Montgomery. 

BiBMiiiQHAM  Bab  Asbo-    C.  A.  Moun^oy,  James  L.  Cole. 

ciATiON.  Birmingham.  Birmingham. 

MoNTOOMEBY  Bab  Asso-    John  W.  A.  Sanfordi  Philip  H.  Stern, 

oiATiON.  Montgomery.  Montgomery. 

ARIZONA. 

The  Bar  Association  of    J.  C.  Ilemdon,  J.  W.  Crenshaw, 

Arizona.  Preecott  Phoenix. 

CALIFORNIA. 

Los  Angelbb  Bab  A».    F.  H.  Howard  ('94),  F.  G.  Flnlayson  ('94), 
SOCIATION.                            Los  Angeles.  Los  Angeles. 

Oakland  Bab  Absocia-    J.  H.  Smith,  Geo.  £.  DcGoIIa, 

TioN.  Oakland.  Oakland. 

Bab     Association     of    Robert  Y.  Hayne,  £.  Burke  Ilolladay, 
San  Francisco.                     San  Francisco.  San  Frandsco. 
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COLORADO. 

NAME.  PRESIDENT.  8BCRETABY. 

Denver    Bar  Associa-    Cass  £.  Herrington,  Frank  N.  Bancroft, 

TioN.  Denrer.  Denver. 

CONNECTICUT. 

State   Bar   Association    Charles  £.  Perkins^  Chas.  M.  Joslyn, 

of  Connecticut.  Hartford.  Hartford. 

Bridokport  Bar  Asbo-    Bobert  E.  DeForrest,  Wm.  H.  Kt^aey, 

ciahon.  Bridgeport  Bridgeport 

Hartford  County  Bar    Charles  E.  Perkins,  William  F.  Henney, 
AasociATiON.                               Hartibrd.  Hartford. 

Litchfield    County    James  Huntington,  Dwighi  C  Kilboom, 
Bar  Association.                         Woodbury.  Litchfield. 

New    Haven    County    John  W.  Ailing,  Edward  A.  Aoketell, 
Bar  Association.                      New  Haven.  New  Haven. 

Tolland  County  Bar    B.  H.  Bill,  Lyman  T.  Tingier, 

Association.  Rockville.  Bockville. 

Windham  County  Bar    John  J.  Penrose,  S.  H.  Seward, 

Association.  Central  Village.  Putnam. 

DELAWARE. 

Bar     Association     of    John  Biggs,  Herbert  H.  Ward, 
New  Castle  County.                   Wilmington.  Wilmington. 

DISTRICT  OF  COLUMBIA. 

Bar  Association  of  the    Henry  £.  Davis,  Wm.  Meyer  Lewin, 
District  of  Columbia.                    Washington.  Washington. 

Federal  Bar  Associa-    John  W.  Douglass,  George  A.  King, 

TiON  of  D.  C.  Washington.  Washington. 

GEORGIA. 

Georgia    Bar   Associa-    Henry  R.  Goetchios,  John  W.  Akin, 

tion.  Columbus.  Cartersville. 

Atlanta  Bar  Associa-    Jno.  L.  Hopkins,  Vacant 
TioN.                                          Atlanta. 
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ILLINOia 

NAMX.                                     PRX8IBBNT.  BECBETABY. 

Illinois  State  Bar  Asso-  John  H.  Hamline,  James  H.  Matheny, 

*  ciation.                                 CarbondaJe.  Spriijigfield. 

Chicago   Bab  Asbooia-  Howard  Henderson,  F.  S.  Hebard, 

TioN.                                       Chicago.  Chicago. 

Trx  Law  Club  of  the  AjeoI  F.  Hatch,  Charles  L.  Billings, 

CiTT  of  Chicago.                             Chicago.  Chicago. 

INDIANA. 

Indiana  State  Bar  Asso-  Benjamin  Harrison,  John  B.  Wilson, 

ciation.                               Indianapolis.  Indianapolis. 

Deabbobn  Coxtnty  Bab  Hugh  D.  McMuUen  Bobert  H.  Colt, 

Association.                                 Aurora.  Lawrencebnrg. 

Gbant  Couimr  Bab  As-  G.  W.  Hawlj,  Ellas  Bandy, 

sociATiON.                                     Marion.  Marion. 

Indianapolis  Bab  As-  Samnel  O.  Pickens,  Albert  Bobb, 

SOCIATION.                            Indianapolis.  Indianapolis. 

NoBLEBYiLiiE  Bab  Asso-  Thomas  J.  Kane  ('95),  Meade  Vestal  ('96), 

CIATION.                                Noblesville.  Noblesville. 

Tebkb  Haute  Bab  As-  Joshua  Jump  ('94),  SamL  M.  Huston  ('94), 

*    sodATioN.                            Terre  Haute.'  Terre  Haute. 

Wabash    County    Bab  B.  F.  Williams,  James  D.  Conner,  Jr.^ 

Association.                                 Wabash.  Wabash. 

IOWA. 

Iowa  State  Bar  Associ-  J.  H.  Henderson,  N.  £.  Coffin, 

ation.                                    Indianola.  Des  Moines. 

Decatub  County  Bab  B.  L.  Parrish,  Stephen  Varga, 

Association.                                     Leon.  Leon. 

Dbs  Moines  Bab  Asso-  William  Phillips,  Kelson  Rojal, 

ciation.                               Des  Moines.  Des  Moines. 

Dubuque  Bab  Associa-  D.  E.  Lyon,  P.  S.  Webster, 

tion.                                        Dubuque.  Dubuque. 
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IOWA— Continued. 

NAME.  PRSSIDEKT. 

SooTT  Couirnr  Bab  Asso-    Wm.  O.  Schmidt,  Charles  DaviBon, 

TiON.  Dayenport  Davenport 

KANSAS. 

Bar  Association  of  the    Daniel  Martini  C  J.  Brown, 

State  of  Kansas.  Kansas  Qtj.  Topeka. 

Wichita  Bar  Assooia-    £•  W.  Moore.  C.  H.  Brooks, 

TION.  Wichita. 

KENTUCKY. 

Western  Kentucky  Bar    Malcolm  Yeaman('98),  J.  G.  Poore  ('93), 

Association.  Henderson.  Frankfort, 

LOUISIANA. 

Law  Reform  Asbooia-    Ernest  T.  Floranoe,    HuguesJ.de  la  Vei^g^e, 
TION  OF  LomsiANA.  New  Orlesns.  New  Orleans. 

Natchitoches  Bar  As-    Wm.  H.  Jack  ('94),  C.  V.  Porter  ('94), 

sociATiON.  Natchitoches.  Natchitoches. 

New  Orleans  Law  Afl-    Jss.  McConnell  ('96),  J.Ward  Gurley,  Jr.C95) 
SOCIATION.                           New  Orleans.  New  Orleans. 

MAINE. 

Maine  State  Bar  Asso-    Herbert  M.  Heath»  Leslie  C.  Cemish, 

ciation.  Augusta.  Augusta. 

Cumberland  Bar  Ajsbo-    Henry  B.  Cleaves,  John  F.  A.  Merrill, 

CIATION.  Portland.  Portland. 

Franklin  Countt  Bar    Henry  L.  Whitcomb,  B.  M.  Small, 

Association.  Farmington.  Farmington. 

Oxford  Bar  Asssocia-    David  R.  Hastings  A.  S.  Austin  (*94), 

TION.  ('94),  Fryeburg.  Paris. 

Penobscot  Bar  Absocia-    Albert  W.  Paine,  F.  H.  Appleton, 

TION.  Bangor.  Bangor. 

Somerset  County  Bar  N.  W.  Brainard, 

Association.  Skowh^an. 


IN   THE   UNITBD   STATES.  687 
MAINE— Continaed. 

KAME.                                   PASSIDENT.  SBOBBTABY. 

YoBK  Bar  AasoczATiON.    John  M.  Goodwin  Qorliam  N.  Weymonthy 

Biddefoid.  Biddeford. 

MABYULND. 

Maryland  State  Bar  Ab-    James  McSherry,  Conway  W.  Sanu, 

aociation.                                Frederick.  Baltimore. 

Bab  Absociatiok  of  Al-    BobertB.  Henderson,  David  W.  Sloan, 

LsaANY  County.                       Comberland.  Cumberland. 

Bab     AasociATiozr     of    Thomas  S.  Baer,  Conway  W.  Sams, 

Baltdcobb  City.                          Baltimore.  Baltimore. 

Bab    Associatiok    of    Thomas  Anderson,  Philip  D.  Laird, 

MoNTQOM£BY  CoTTNTY.                      Bockville.  BockvlUe. 

Bab    Abbociation    of    Alexander  JNeiU,  M.  L.  Keedy, 

Washinotoh  County.                  Hagerstown.  Hagerstown. 

MASSACHUSETTS. 

Bab  Ajssociation  of  thb    George  0.  Shattnck,  Sigoomeyl  Batler, 

City  of  Boston.                               Boston.  Boston. 

Bebkshibb  Bab  Abso-    Henry  W.  Taft,  Edward  T.  Slocum, 

dATiON.                                    Pittsfield.  Pittsfield. 

Essex  Bab  Association.    Elbridge  G.  Barley,  Alden  P.  White, 

Lawrence.  Salem. 

Fall  Biybb  Bab  Aaso-    Milton  Beed,  Arthur  S.  Phillips, 

CLA.TI0N.                (V.  Pres.)  Fall  Biver.  Fall  Biver. 

Fbanklin  County  Bab    Samuel  0.  Lamb,  Samuel  D.  Conant, 

Association.                            Greenfield.  Greenfield. 

Hampden    Bab     Ajsso-    Geo.  D.  Bobinson,  Bobert  O.  Morris, 

ciation.                                   Chioopee.  Springfield. 

New     Bedfobb      Bab    Edwin  L.  Barney,  Frank  A.  Milliken, 

Association.                        New  Bedford.  New  Bedford. 

Bab     Association     of    Erastus  Worthington,  George  K.  Clarke, 

NoBFOLK  County.                           Dedham.  Needham. 
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MASSACHUSETTS^-OonUnaed. 

NAMS.  PBniDEirT.  8B0RBTARY. 

Plymouth  Comrrr  Bab    B«i\j.  W.  Harris,  Arthur  Lord, 

Abbociation.  £.  Bridgewater.  Keedham. 


WoBCBBTER    C  o  u  N  T  Y  Wm.  8.  B.  Hi^kuiB,  Webster  Thayer, 
Bab  AseocxAxiOK.                        Worcester.  Worcester. 

MICHIGAN. 

Michigan  State  Bar  As-  O'Brien  J.  Atkinson,  Linoofai  Averj, 

Bociation.  Port  Haron.  Port  Huron. 

Bay  Gouhty  Bab  Aaso-  H.  H.  Hatch  ('94),  Frank  8.  Pratt  ('94), 

ciATiON.  Bay  City,  Bay  City. 

Dbtboit  Bab  Associa-  Don  M.  Dickinson^  Edward  W.  Pendleton, 
TiON.                                         Detroit  Detroit 

Houghton  Codkty  Bar  Thos.  L.  Chadboome,  B.  S.  Shelden, 

Association.  Houghton.  Honghton. 

Lenawee  County  Bar  Alfred  L.  Millard,  WalterJjS.  Westerman, 
Association.                                  Adrian.  Adrian. 

Baoinaw  County  Bab  L.  T.  Dnrand,  A.  H.  Swarthoat, 

Association.  Saginaw,  E.  S.  Saginaw. 

MINNESOTA. 

Minnesota    State    Bar  W.  J.  Hahn  ('95),  Edward  H. Ozmon  ('95), 
Association.                           Minneapolis.  St  PanU 

Blub    Earth    County  E.  P.  Freeman  ('95),  Jean  A.  Flittie  ('95), 
Bab  Association.                           Mankato.  Mankata 

Minneapolis  Bab  Abbo-  Stanley  R.  Eitchel,  John  T.  Baxter, 

CIATION.  Minneapolis.  Minneapolis. 

Bice  County  Bar  Asso-  Geo.  W.  Batchelder,  A.  D.  Keyes, 

CIATION.  Faribault  Faribault. 

St.  Paul  Bab  Asbooia-  E.  H.  Ozmun  (^95),  Samuel  E.  Hall  ('95), 
TION.                                       St  Paul.  St  Pftnl. 

Seventh  Judicial  Dib-  A.  Barto,  Jas.  B.  Bennett,  Jr., 
TBicT  Bab  Association.                     St.  Cloud.  St.  Cloud. 
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MINNESOTA— Ck)ntinued. 

NAME.  PRESIDENT.  SECRETARY. 

Stearns    County    Bar    Gcoige  H.  Reynolds,    James  A.  Martin, 

Association.  St.  Cloud.  St.  Cloud. 

Washington      County    E.  G.  Butts,  James  N.  Castle, 

Bar  Association.  Stillwater.  Stillwater 

Winona   County    Bar    William  H.  Yale,        Wm.  B.  Anderson, 

Association.  Winona.  Winona. 


MISSISSIPPI. 

Mississippi    State    Bar    Robert  Lowry,  William  B.  Harper, 

Association.  Jackson.  Jackson. 

Aberdeen    Bar    Asso-    Lock  E.  Houston,      *  Q.  O.  Eckford  ('95), 

ciATiON.  ('95),  Aberdeen.  Aberdeen. 

Columbus  Bar  Associa-    W.  H.  Sims  ('92),  Jas.  T.  Harrison  ('92), 
TiON.                                      Columbus.  Columbus. 

•  _ 

Greenville  Bar  Asso-    Wm.  G.  Yerger,  Chas.  H.  Starling, 

CIATION.  Greenville.  Greenville. 

Yazoo  Bar  Association.    Robert  Bowman,  Sr.,  John  S.  Williams, 

Yazoo  City.  Yazoo  City, 


MISSOURI. 

Missouri  Bar  Associa-  W^m.  C.  Marshall,  Selden  P.  Spencer, 

tion.  St.  Louis.  St.  Louis, 

Kansas  City  Bar  Asso-  Robert  E.  Ball,  T.  H.  McNeil, 

CIATION.  Kansas  City.  Kansas  City. 

Bar  Association  of  St.  James  A.  Seddon,  Cornelius  F.  Bauer, 

Louis.  St.  Louis.  St  Louis. 


MONTANA. 

Montana  Bar  Associa-     William  H.  Francis,     Edward  C.  Rnasel, 

tion.  Missoula.  Helena. 

44 


690  LIST   OF   BAR   ASSOCIATIONS 

MONTANA— Continaed. 

NAME.  PBESEDSNT.  SXORBTABT. 

Cascade   County    Bar    ThoB.  E.  Brady,  H.  BL  Ewing, 

Association.  Great  Falls.  Great  Falls. 

Flathead  County  Bab    W.  D.  Hill,  D.  F.  Smith, 

Association.  Ealispell.  Kalispell. 

NEBRASKA. 

Adams  County  Bab  As-    Robert  A.  Batty,  W.  P.  McCieaiy, 

sodATiON.  Proeser.  HastiDgs. 

Lancasteb  County  Bab    H.  H.  Wilson,  S.  L.  Geisthardt^ 

Association.  Lincoln.  Lincoln. 

Omaha    Bab    AssociAr    Henry  D.  Estabrook,  Jas.  B.  Sheean, 

TION.  Omaha.  Omaha. 

NEVADA. 

Nevada  State  Bar  As-    Vacant.  ('94).  J.  D.  Torreyson  ('94), 
sociATiON.  Carson. 

NEW  HAMPSHIRE. 

Belknap  County  Bab    EUeiy  A.  Hibbard,  Edwin  P.  Thompson, 
Association.                                  Laconia.  Laoonia. 

Carroll  County  Bab    Wm.  C.  Fox,  John  C.  L.  Wood, 

Association.  Wolfeboro.  Conway. 

Gbafton  and  Coos  Bab    Harry  Bingham,  W.  P.  Buckley, 

Association.  Littleton.  Lancaster. 

Southern  New  Hamf-    L-a  Colby,  Arthur  H.  Chase, 
SHIRE  Bar  Association.                    Claremont.  Concord. 

Strafford  County  Bar    Joseph  H.  Worcester  William  F.  Rossel], 

Association.  Rochester.  Somersworth. 

NEW  JERSEY. 

Camden    County    Bar    Benjamin  D.  Shreve,  B.  F.  Haywood  Shreve, 
Association.                                  Camden.  Camden. 
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NAHE.  PRESIDENT.  SECBETABY. 

Essex  County  Bab  As-  William  B.  Gaild,  Charles  M.  Myers, 

sociATiON.  Newark.  Newark. 

Bab  Association  of  James  S.  Erwin,  M.  W.  Van  Winkle, 

Hudson  County.  Jeisej  City.  ('96),  Jersey  City, 

Monmouth  County  Bar  Robert  Allen,  Jr.^  James  Steen, 

Association.  Bed  Bank.  Eatontown. 

NEW  MEXICO  TEBBITOBY. 

New  Mexico  Bar  Asso-  Neill  B.  Field,  Edward  L.  Bartlett, 

ciation.  Albuquerque.  Santa  F^. 

NEW  YORK. 

New    York    State    Bar  E.  G.  Whittaker,  L.  B.  Proctor, 

Association.  New  York.  Albany. 

Bbooklyn  Bar  Absocia-  Joseph  T.  Mareau,  Henry  S.  Rosquin, 

TiON.  Brooklyn.  Brooklyn. 

Erie  County  Bab  Asso-  Jacob  Stem  (*94),  Wm.  B.  Hoyt  ('94), 

CIATION.  Buffalo.  Bufialo. 

Ass'n  OF  THE  Bab  of  Joseph  Larocque,  David  B.  Ogden, 

THE  City  of  New  Yobk.  New  York.  New  York. 

Bar  Association  of  the  Edgar  A.  Spencer,  James  H.  Drury, 

City  of  Glovers-  Gloversville.  Glovereville. 

VILLE. 

Onondaga  County  Bab  W.  P.  Goodelle,  Edward  H.  Burdick, 

Association.  Syracuse.  Syracuse. 

Queens  County  Bab  As-  Alvan  T.  Payne,  Frederick  N.  Smith, 

sociATiON.  Long  Island  City.  Long  Island  City. 

Rochesteb   Bab    Asso-  George  F.  Yeoman,  Hiram  R.  Wood, 

CIATION.  Rochester.  Rochester. 

Rockland  County  Bab  George  A.  Wyre, 

Association.  Nyack. 
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NORTH  DAKOTA. 

NAMB.                                    P&BSIBENT.  8BCBETABY. 

Grand   Forks  County  J.  H.  Bossftid,  Tmey  B.  Bangs, 

Bar  Asbociation.                     Grand  Forks.  Grand  Forks. 

Walsh,   Pbmbina  and  Otto  £.  Sauter,  J.  M.  Mjen^ 

Cavalier  Counties                          Grafton.  Grafton. 
Bar  Association. 

OHIO. 

Ohio    State  Bar  Asso-  George  K.  Nash,  Harry  B.  Arnold, 

ciation.                                        Akron.  Columbus. 

Ashland  County  Bar  B.  M.  Campbell,  W.  T.  Devor, 

Association.                                Ashland.  Ashland. 

Butler    County    Bar  Allen  Andrews,  Robert  N.  Shotts, 

Association.                              Hamilton.  Hamilton- 

Carroll   County  Bar  Thomas  Hays,  U.  C  DeFord, 

Association.                             Carrollton.  CarroUton. 

Cincinnati  Bar    Asso-  Wm.  Worthington,  Frank  B.  Finney, 

ciation.                                 Cincinnati.  Cincinnati. 

Cleveland   Bar  Asso-  W.  F.  Carr,  Arthur  A.  Steams, 

ciation.                                  Cleveland.  Cleveland. 

Crawford  County  Bab  8.  R.  Harris,  J.  C.  Tobias, 

Association.                                Bucyms.  Bucyrus. 

Darke  County  Bar  As-  J.  R  Hiooz,  8.  V.  Hartman, 

80CIATI0N.                              Greenville.  Greenville. 

Franklin  County  Bar  8elwyii  N.  Owen,  Campbell  W.  Voorhees, 

Association.                              Columbus.  Columbus. 

Henry     County     Bar  Martin  Knapp,  J.  P.  Ragan, 

Association.                              Napoleon.  Napoleon. 

Jefferson  County  Bar  Dio.  Rogers,  P.  A.  Gavin, 

Association.                           Steubenville.  Steubenville. 

Knox  County  Bar  As-  John  Adams,  W.  L,  Cary,  Jr., 

sociATiON.                              Mt.  Vernon.  Mt  Vernon. 
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NAME.                                      PRESIDENT.  SECRETARY. 

Licking    County    Bar  J.  M.  Dennis,  Charles  W.  Seward, 

Association.                                 Newark,  Newark. 

Lorain  County  Bar  As-  Charles  W.  Johnston,  H.  W.  IngersoU, 

sociATiON.                                      Elyria.  Elyria. 

Mahoning  County  Bar  Thos.  W.  Sanderson,  M.  C  McNabb, 

Association.                          Yoongstown.  Youngstown. 

Marion    County    Bar  W.  Z.  Davis,  W.  E.  Scofield, 

Association.                                  Marion.  Marlon. 

Miami  County  Bar  As-  Thos.  B.  Kyle,  Sherman  T.  McPherson, 

SOCIATION.                                        Troy.  Troy. 

Montgomery      County  Wick  Belville,  J.  W.  McEenna, 

Bar  Association.                              Dayton.  Dayton. 

Putnam    County    Bar  Jas.  T.  Lentz,  D.  C.  Long, 

Association.                                  Ottawa.  Ottawa. 

Richland  County  Bar  Henry  P.  Davis,  Jesse  E.  LaDow, 

Association.                               Mansfield.  Mansfield. 

Boss  County  Bar  Asso-  Beuben  B.  Freeman,  Frank  Hinton, 

ciATiON.                                Chillicothe.  Chillicothe. 

Sandusky  County  Bar  Thos.  P.  Finefrock,  Basil  Meek, 

Association.                                Fremont.  Fremont. 

Springfield  Law  and    A.  P.  L.  Cochran,  John  C.  Bassett, 

Law  Library  Ass'n.                      Springfield.  Springfield. 

Southern  Columbiana  John  J.  Purinton,  Wm.  M.  Hill, 

County  Bar  Ass'n.                 East  Liverpool.  East  Liverpool. 

Summit    County    Bar  A.  C.  Voris,  C.  E.  Humphrey, 

Association.                                 Akron.  Akron. 

Toledo  Bar  Associa-  W.  H.  A.  Head,  H.  S.  Banker, 

tion.                                          Toledo.  Toledo. 

Vinton  County  BarJAs-  J.  M.  McGillivray,  Henry  W.  Coultrap, 

SOCIATION.                                McArthur.  McArthur. 
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NAME.                                    PRESIDENT.  8ECRBTABT. 

Warben   County  Bab  John  £.  Smith,  Greo.  W.  Stanley, 

Association.                                LekMnon.  Lebanon. 

OKLAHOMA  TERRITOBY. 

Tebbitobial  Bar  Asso-  H.  S.  Cunningham,  Vacant.    ('95). 
ciATioN  OF  Oklahoma.             ('95),  Gathrie. 

OREGON. 

Oregon  State  Bar  Aaao-  L.  L.  McArthur,  L.  R.  Webeter, 

elation.                                   Portland.  Portland. 

PENNSYLVANIA. 

Pennsylvania  Bar  As-  P.  C.  Enox,  Edward  P.  Allinson, 

sociation.                                   Pittsburg.  Philadelphia. 

Adams  County  Bab  As-  David  McConaughy,  W.  Clarence  Sheely, 

SOCIATION.                               Gettysburg.  Gettysburg. 

r 

Allegheny     County  William  Soott,  Chas.  W.  Scovell, 

Bab  Association.                         Pitt^urgh.  Pittsburgh. 

Beaveb   County    Law  G.  L.  Eberhart,  W.  S.  Morrison, 

Association.                                  Beaver.  Beaver. 

Berks  County  Bab  As-  Jacob  8.  Livingood,  Dan'l  H.  Wingerd('95), 

SOCIATION.                          ('95),  Reading.  Reading. 

Blaib  County  Bab  As-  Adie  A.  Stevens,  Henry  A.  McFadden, 

SOCIATION.                                     Tyrone.  Hollidaysbuig. 

Bbadford  County  Bab  D.  A.  Overton,  James  H.  Codding, 

Association.                                Towanda.  Towanda. 

Bucks  County  Bab  As-  Nathan  C.  James,  Henry  Ods  Harris, 

SOCIATION.                               Doylestown.  Doylestown. 

Butleb    County    Bab  W.  H.  Lusk,  J.  D.  Marshall, 

Association.                                    Butler.  Butler. 

Cambbia    County    Bab  W.  Horace  Rose,  M.  D.  Kittle, 

Association.                             Johnstown.  Johnstown. 
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NAME.  PRESIDENT.  SECRETARY. 

Centre     County    Bar  John  B.  Loy«,  W.  F.  Smith, 

Association.  Bellefonte.  Bellefonte. 

Chester  County  Libra-  Wm.  M.  Hayes,  W.T.Barber, 

BY  Association.  West  Chester.  W^est  Chester. 

Clarion   Bar  Assogia-  Bernard  J.  Reid,  W.  D.  Burns, 

TiON.  Clarion.  Clarion. 

Clearfield  Law  Asso-  Cyrus  Gordon,  B.  F.  Chase, 

ciATiON.  Clearfield.  Clearfield. 

Columbia  County  Bar  John  G.  Freeze,  George  £.  Elwell, 

Association.  Bloomsburg.  Bioomsburg. 

Erie  Law  Association.  Wm.  A.  Galbraith,  Henry  E.  Fish, 

Erie.  Erie. 

Forest    Bar     Associa-  Samuel  D.  Irwin,  P.  Monroe  Clark, 

tion.  Tionesta.  Tionesta. 

Huntingdon      County  Wm.  Dorris,  James  S.  Woods, 

Bar  Association.  Huntingdon.  Huntingdon. 

Indiana   County   Bar  J.  N.  Banks,  John  H.  Pearoe, 

Association.  Indiana.  Indiana. 

Lackawanna  Law  and  Jos.  H.  Torrey,  Herman  Osthans, 

Library  Association.  Scranton.  Soranton. 

Lancaster   Bar   Asso-  Hugh  M.  North,  John  W.  Appel, 

CIATION.  Columbia.  Lancaster. 

Lawrence  County  Bar  Malcolm  McConnell,  E.  N.  Baer, 

Association.  Newcastle.  Newcastle- 

Lehioh     County    Bar  Arthur  G.  Dewalt,  Frank  Jacobs, 

Association.  AUentown.  AUentown. 

Lycoming  Law  Assogia-  Henry  C.  Parsons,  Addison  Candor, 

tion.  Williamsport.  Williamsport. 

McKean    County   Bar  Byron  D.  Hamlin,  Geo.  L.  Roberts, 

Association.  Smethport.  Bradford. 
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NAME.  PRESIDENT.                            SECRETARY. 

Montgomery     County  James  Boyd,  Wm.  F.  Dannehower, 

Bar  Absogiation.  Norristown.                       Norristown. 

Northampton   County  W.  S.  Kirkpatrick,  Aaron  Goldsmith, 

Bar  Association.  Easton.                              Easton. 

NoRTHUMBERLANjD  W.  H.  Orum,  H.  O.  Knight, 

County  Law  and  Li-  Shamokin.                           Sunborj. 
BRARY  Association. 

Law     Association     of  George  T.  Bispham,  B.  Frank  Clapp, 

Philadelphia.  (Chancellor),  Phila.                    Philadelphia- 

Lawyers*      Club       of  F.  Carroll  Brewster,  Emanael  Forth, 

Philadelphia.  Philadelphia.                    Philadelphia. 

Schuylkill      County  Vacant.  Geo.  J.  Wadlinger, 
Bar  Association.                                                                 Pottsviile. 

Snyder  County  Leoal  A.  W.  Potter,  Jay  G.  Weiaer, 

Association.  Selinsgrove.                      Middleburg. 

Susquehanna    County  Wm.  M.  Post^  Honting  C.  Jessap, 

Legal  Association.  Montrose.                          Montrose. 

Tioga  County  Bar  As-  John  I.  Mitchell,  Robert  K.  Yoang, 

sociation.  Wellsboro.                         Wellsboro. 

Warren   County    Bar  W.  M.  Lindsey,  E.  H.  Baerschlin, 

Association.  Warren.                            Warren. 

Waynesburo  Law  As-  J.  B.  Donley,  James  J.  Parman, 

sociation.  Waynesburg.                      Waynesburg. 

Westmoreland     Law  H.  P.  Laird,  W.  S.  ByerA, 

AssocrATiON.  Greensburg.                       Greennburg. 

Wilkes- Barre      Law  Alex.  Famham,  Joseph  D.  Koons, 

AND  Library  Abso-  Wilkes-Barre.                   Wilkes-Barre- 

CIATION. 

Wyoming  County  Bar  F.  C.  Roas,  Henry  Harding, 

Association.  Tunkhannock.                  Tnnkhannock. 

York  County  Bar  Asso-  C.  B.  Wallace  ('95),  N.  S.  Ross  ('95), 

CIATION.  York.                                 York. 
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RHODE  ISLAND. 

NAME.  PBE8IDSNT.  SECRETARY. 

Providence  Bar  Club.    Geo.  M.  Carpenter,       Lorin  M.  Cook, 

Providence.  Providence. 

SOUTH  CAROLINA. 

South  Carolina  Bar  As-    B.  F.  Whitner,  John  P.  ThomaB,  Jr., 

sociation.  Anderson.  Columhia. 

SOUTH  DAKOTA. 

Clark  County  Bar  As-    S.  H.  Elrod,  Wm.  McGaan, 

SOCIATION.  Clark.  Clark. 

TENNESSEE. 

■ 

Bar  Association  of  Ten-    W.  B.  Swaney,  Chas.  N.  Burch, 

nessee.  Chattanooga.  Nashville. 

ME^fPHis  Bar  and  Law    Wm.  M.  Randolph,      E.  A.  Cole, 
Library  Association.  Memphis.  Memphis. 

MuRFREESBORO  Bar  As-    Fletcher  R.  Burrus,      Jesse  W.  Sparks, 

sociation.  Murfreeshoro.  Mnrfreesboro. 

Winchester  Bar  Asso-    W.  H.  Brannan,  Roy  Fitzpatrick, 

ciATiON.  Winchester.  Winchester. 

TEXAS. 

Texas  Bar  Association.     Wm.  H.  Clark,  Chas.  S.  Morse, 

Dallas.  Austin. 

Austin    Bar    Associa-    John  Dowell,  J.  W.  Maxwell, 

TiON.  Austin.  Austin. 

UTAH. 

State    Bar  Association    Jacob  S.  Boreman,        Clesson  S.  Kinney, 

of  Utah.  Ogden.  Salt  Lake  City. 

VERMONT. 

Vermont  Bar  Associa-    E.  L.  Waterman,  Geo.  W.  Wing, 

tion.  Brattleboro.  Montpelier. 

VIRGINIA. 

Virginia  State  Bar  As-    Wm.  Wirt  Henry,        Eugene  C.  Massie, 

sociation.  Richmond.  Richmond. 

Bab  Association  of  the    Joseph  Lane  Stem,      Robert  V.  Maryle, 
CiTT  OF  Richmond.  Richmond.  Richmond. 
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WASHINGTON. 

NAME.  PRESIDENT.  SECRETABT. 

Washington  State   Bar  Harold  Preston,  Nathan  S.  Porter, 

Association.  Seattle.  Olympia. 

Kino  Countt  Bab  Asbo-  Orange  Jaoobs  ('95),  John  Arthur  ('95), 

ciATioN.  Seattle.  Seattle. 

Pierce  County  Bar  As-  Wm.  C.  Sharpetein,  Marshall  E.  Snell, 

sociATioN.  Taooma.  Taooma. 

Spokane  County   Bar  Geo.  W.  Belt,  L.  B.  Cornell, 

Association.  Spokane.  Spokane. 

Thurston  County  Bar  Nathan  S.  Porter,  Preston  M.  Troy, 

Association.  Olympia.  Olympia. 

Walla  Walla  Bar  As-  B.  L.  Sharpetain, 

SOCIATION.  Walla  Walla. 

Whatcom  County  Bar  Albert  S.  Cole,  L.  H.  Hadley, 

Association.  New  Whatcom.  New  Whatcom. 

WEST  VIRGINIA. 

West  Virginia  Bar  As-  P.  J.  Crogan,  James  W.  Ewing, 

sociation.  Charlestown.  Wheeling. 

Ohio  County  Bar  Asso-  Geo.  B.  Caldwell,  Wm.  E.  Patterson, 

CIATION.  Wheeling.  Wheeling. 

WISCONSIN. 

State   Bar    Association  W.  H.  Seaman,  Edward  P.  Vilas, 

of  Wisconsin.  Milwaukee.  Milwaukee. 

Dane    County    Legal  J.  H.  Carpenter,  John  A.  Aylw»rd. 

Association.  Madison.  Madison. 

Eau     Claire     County  Alexander  Meggett,  L.  A.  Doolittle, 

Bar  Association.  Eau  Claire.  Eau  Claire. 

Milwaukee  Bar  Asso-  Benjamin  K.  Miller,  Cornelius  I.  Haring, 

ciATiON.  Milwaukee.  Milwaukee. 

Bock  County  Bar  Asso-  William  Smith,  Emmett  D.  McGowan, 
ciATiON.                                  Janesville.  Janesyille. 

Waupaca  County  Bar  G.  T.  Thorn,  Irving  P.  Lord, 

Association.  New  London.  Waupaca. 

Winnebago    County  Geo.  Gary,  A.  H.  Goss, 

Bar  Association.  Oshkosh.  Oslikosh. 


MEMORANDUM  OF  SUBJECTS  REFERRED 

TO  COMMITTEES. 


JurisprudeTice  and  Law  Reform. 

History  of  anti-trust  law  and  proper  amendment.     (See 
Report  of  1894,  pages  71  and  72 ;    1895,  page  13 ; 
1896,  pages  8  and  9.) 
Fellow  Servants..    (See  page  40.) 
Slipshod  Legislation.     (See  pages  41  and  42.) 

Legal  JEdvvation  and  Admission  to  the  Bar. 

To  secure  the  passage  of  an  Act  of  Congress  for  the 
distribution  of  Government  publications  to  law 
schools,  etc.     (See  pages  21  and  51.) 

Three  years'  course  of  study.     (See  page  42.) 

International  Law. 

Lord  Russell's  address  referred.     (See  page  8.) 

Law  Reporting  and  Digesting. 

To  report  on  publication,  digesting  and  indexing  of  State 
and  Federal  statutory  law.     (See  page  17.) 

Classification  of  the  Law. 

No  Report  in  1896.     (See  page  17.) 

Indian  Legislation. 

To  ask  the  Secretary  of  the  Interior  for  an  investigation. 
The  Committee  continued.     (See  pages  18  and  19.) 
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Uniform  State  Laws, 

The  securing  of  the  appointment  by  States  of  Commit. 

sioners  on  uniform  state  laws. 
The  Committee  continued.     (See  page  21.) 

Federal  Code  of  Onminal  Procedure, 

No  report  in  1896.     (See  page  22.) 
Counsel  and  witnesses  for  indigent  criminals.     (See  page 
42.) 

Patent  Law, 

To  Advocate  before  Congress  certain  changes  desirable 
in  patent  law  and  practice  and  to  report.  (See 
page  22.) 

Committee  continued.     (See  page  52.) 

Uniformity  of  Procedure  and  Comparative  Law, 

To  inquire  and  collate  the  facts  relative  to  the  move- 
ment now  in  progress.     (See  page  21.) 

The  Committee  continued  and  directed  to  communicate 
thanks  to  Society  of  Comparative  Legislative.  (See 
page  47.) 


ANNUAL   ADDRESSES. 

TBAR.  NAME.  SUBJECT. 

1879.  Edward  J.  Phelps, John  Marshall. 

1880.  CoBTLANDT  Pabkeb, Alexander  Hamilton  and  William 

Paterson. 

1881.  Clarkson  N.  Potteb,   ....  Boger  Brooke  Taney. 

1882.  Alexander  R.  Lawton,  .  .   .  James  Lewis  Petigro  and  Hugh 

Swinton  Legar^ 

1883.  John  W.  Steyenson, James  Madison. 

1884    John  F.  Dillon, American  Institutions  and  Laws. 

1885.  Geoboe  W.  BiDDLEy An  Inquiry  into  the  Proper  Mode 

of  Trial. 

1886.  Thomas  J.  Semmes, The  Civil  Law  and  Codification. 

1887.  Henry  Hitchcock, General  Corporation  Laws. 

1888.  Georqe  Hoadlt, Codification. 

1889.  Simeon  E.  Baldwin, The  Centenary  of  Modem  Gov- 

ernment. 

1890.  James  C.  Carter,  ......  The  Ideal  and  the  Actual  in  the 

Law. 

1891.  Alfred  Busbell, Avoidable  Causes  of  Delay  and 

Uncertainty  in  our  Courts. 

1892.  J.  Randolph  Tucker,  ....  British  Institutions  and  American 

Constitutions. 

1893.  Henry  B.  Brown, The  Dbtribution  of  Property. 

1894     MooRFiELD  Storey, The  American  Legislature. 

1895.  William  H.  Taft,  ......  Becent  Criticism  of  the  Federal 

Judiciary. 

1896.  Lord  Russell  of  Killowen, 

Lord  Chief  Justice  of  England,  International  Law  andArbitration. 

PAPERS    READ. 

YEAR.  NAME.  SUBJECT. 

1879.     Calvin  G.  Child,   .....   .  Shifting  Uses,  from  the  Standpoint 

of  the  Nineteenth  Century. 

1879.    Henry  Hitchcock, The  Inviolability  of  Telegrams. 

(701) 


• 


702  PAPERS   READ. 


KAMX.  SUBJECT. 

1879.  George  A.  Mebceb, The   Belatiooship  of  Law   and 

NationaJ  Spirit 

1880.  Hekrt  £.  YouKO,  .   .  ^   .   .   .  Snndaj  Laws. 

1880  Gbqboe  Tucker  Bisphak,  .  .  Rights  of  Material  Men  and  Em- 
ployees of  Railroad  Companies 
as  against  Mortgagees. 

1880.  Henry  D.  Htde, Extradition  between  the  States. 

1881.  Thomab  M.  CooLEY, The  Recording  Laws  of  the  United 

Sutes. 

1881.  Samuel  Waohee, The  Advantages  of  a   National 

Bankrupt  Law. 

1882.  GuflTAVE  KoBRNER, The  Doctrine  of  Punltive  Damages 

and  its  Effect  on  the  Ethics  of 
the  Profe«ion. 

1882.    U.  M.  Robe, Titles  of  Statates. 

1882.  Thomas  J.  Semmes, The  Civil  Law  as  Transplanted  in 

Louisiana. 

1 883.  Robert  G.  Street, How  far  Questions  of  Public  Pol- 

icy  may    enter   into   Judicial 
Decisions. 

1883.    John  M.  Shirley, The  Future  of  our  Profession. 

1383.    Simeon  E.  Baldwin, Preliminary     Examinations     in 

Criminal  Proceedings. 

1883.  Seymour  D.  Thompson,     .   .   .  Abuses  of  the  Writ  of  Habeas 

Corpus. 

1884    Andrew  Allison, The  Rise  and  Probable  Decline 

of     Private     Corporations     in 
America. 

1884.  M.  Dwight  Collier, Stock   Dividends   and  their  Re- 

straint. 

1884.  Simon  Sterne, The  Prevention  of  Defective  and 

Slipshod  Legislation. 

1885.  Richard  M.  Venable,  ....  Partition  of  Powers  between  the 

Federal  and  State  Governments. 

1885.  Reuben  C.  Benton, The  Distinction  between  Legisla- 
tive and  Judicial  Functions. 

1 885.    Francis  R awle, Car  Trust  Securities. 

188t).  Johnson  T.  Platt, The  Opportunity  for  the  Develop- 
ment of  Jurisprudence  in  the 
United  States. 
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1886.    William  P.  Wells, The  Dartmouth  College  Case  and 

Private  Corporations. 

1886.  John  F.  Dillon, Law  Reports  and  Law  Reporting. 

1887.  Henrt  Jackson, Indemnity  the  Essence  of  Insur- 

ance ;  Causes  and  Consequences 
of  Legislation  qualifying  this 
Principle. 

1887.  Jameb  K.  Edsall^ The  Granger  Cases  and  the  Police 

Power. 

1888.  J.  Bandolph  Tucker,  ....  Congressional  Power  over  Inter- 

State  Commerce. 

1888.  J.  M.  WooLWOBTHi Jurisprudence    Considered    as   a 

Branch  of  the  Social  Science. 

1889.  Henrt  B.  Brown, Judicial  Independence. 

1889.  Walter  B.  Hill, The  Federal  Judicial  System. 

1890.  Henry  C.  Tompkins, The  Necessity  for  Uniformity  in 

the  Laws  Governing  Commer- 
cial Paper. 

1890.    DwiQHT  H.  Olmstead,  ....  Lend  Transfer  Beform. 

1890.  John  F.  Duncombb, Election  Laws. 

1891.  Frederick  N.  Jui>son,  ....  Liberty  of  Contract   under   the 

Police  Power. 

1891.  W.  B.  Hornbloweb, The  Legal  Status  of  the  Indian. 

1892.  John  W.  Cary, Limitations   of    the    Legislative 

Power  in  Bespect  to  Personal 
Bights  and  Private  Property. 

1892.  William  L.  Snyder, The  Problem  of  Uniform  Legis- 

lation. 

1893.  Henry  Wade  Bogers,  ....  The  Treaty-Making  Power. 
1893.    W.  W.  McFarland, The  Evolution  of  Jurisprudence. 

1893.  U.  M.  BosE, Trusts  and  Strikes. 

1894.  Hampton  L.  Carson,     .   .   .   .  Great  Dissenting  Opinions. 

1894.  Charles  Claflin  Allen,    .    .  Injunction  and  Organized  Labor. 

1895.  William  Wirt  Howe^  ....  Historical  Belation  of , the  Boman 

Law  to  the  Law  of  England. 

1895.  BiCHARD  Wayne  Parker,  .  .  The  Tyrannies  of  Free  Govern- 
ment, or  the  Modem  Scope  of 
Constitutional  Guarantees  of 
Liberty  and  Property. 
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1896.    James  M.  Woolwoeth,  ....  The  Development  of  the  Law  of 

Contracts. 

1896.     Joseph  B.  Warner, The  KesponBibilities  of  the  Law- 
yer. 

1896.    Montague    Crackanthorfb, 

of  the  English  Bar, The  Uses  of  Legal  History. 
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tear.  name.  subject. 

1893.  A  USTIN  Abbott, Existing  Qaeetions  of  Legal  Edu- 
cation. 

1893.    Samuel  Willistok, Legal  Education. 

1893.  Emlin  MgClain The  Best  Method  of  Using  Cases 

in  Teaching  Law. 

1894.  Henry  Wade  BoGER8,Ch'rm'n,  Annual  Address  as  Chairman. 
1894.    John  F.  DiLiiON, The  True  Professional  Ideal. 

1894.  John  D.  Lawson, Some  Standards  of  Legal  Educa- 
tion in  the  West. 

1894.    Simeon  E.  Baldwin, Law  School  Libraries,  and  How 

to  Use  Them. 

1894.  WooDROW  Wilson, Legal  Education  of  Undergradu- 
ates. 

1894.    John  H.  Wiomore, A  Principal  of  Orthodox   Legal 

Education. 

1894.     Edmund  Wetmobe Some    of   the    Limitations   and 

Bequirements  of  Legal  Educa- 
tion in  the  United  States. 

1894.  William  A.  Keener,       .    .   .  The  Inductive  Method  in  Legal 

Education. 

1895.  James  B.  Thayer, Address   as   Chairman    on    The 

Teaching  of   English    Law  at 
Universities. 

1895.    Ernest  W.  Huffcut The  Relation  of  the  Law  School 

to  the  University. 

1895.     David  J.  Brewer, A   Better    Education    the  Great 

Need  of  the  Profession. 

1895.     Lyman  Abbott, The    Relation    of    Law  to   Our 

National  Development 
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1895.  Nathan  S.  Davis, The  Importance  of  the  Study  of 

Medical  Jurisprudence  by 
Students  of  Law,  and  the  Extent 
to  which  it  should  be  Taught 
in  Schools  and  Colleges  for  the 
Education  of  such  Students. 

1896.  Emlin  McClain, The  Law  Curriculum. 

1896.     Charlf>>  M.  Campbell,    .   .    .  The  Necessity  and  Importance  of 

the  Study  of  Common-Law  Pro- 
cedure in  Legal  Education. 

1896.     Bleavett  Lek, Teaching  Practice  in  Law  Schools. 

1896.    James  Fairbanks  Colby,  .  .    .  The  Collegiate  Study  of  Law. 

1896.    Austen  G.  Fox Two  Years^  Experience   of  the 

New  York  State  Board  of  Law 
Examiners. 

1896.    J.  W.  Powell, On  Primitive  Institutions. 

1896.    John  Bandolfh  Tucker,  .  .   .  What  is  the  Best  Training  for  the 

American  Bar  of  the  Future. 

1896.    George  Henry  Emmott,  .   .   .  Legal  Education  in  England. 

SECTION  OF  PATENT  LAW. 

YEAR.  NAME.  SUBJECT. 

1895.     R.  S.  Taylor, Patent  Law  and  Practice. 
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1896-97. 


SECTION  OF  LEGAL  EDUCATION, 

Edwabd  J.  Phelps,  Chairman. 
GfiOROE  M.  Sharp,  Secretary. 


SECTION  OF  PATENT  LAW. 

Edmund  Wetmore,  Chairman. 
WiiJiiARTH  H.  Thurston,  Secretary. 


SE(mON  OF  LEGAL  EDUCATION. 

1893-94— Henry  Wade  Rogers,  Chairman. 
George  M.  Sharp,  Secretary. 

1894-95 — Jami-x  Bradley  Thayer,  Chairman. 
George  M.  Sharp,  Secretary. 

1895-96— Emlin  McCt.ain,  Chairman. 
George  M.  Sharp,  Secretary. 


SECTION  OF  PATENT  LAW. 

1894-95— Edmund  Wetmore,  Chairman. 

WiLMARTH  II.  Thurston,  Secretary, 

1895-96— Edmund  Wetmore,  Chairman. 

WiLMARTH  H.  Thurston,  feretory. 
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NOTICE  AS  TO   REPORTS. 


By  order  of  the  Executive  Committee,  the  following  prices 
have  been  fixed  for  the  reports ;  they  are  about  sufficient  to 
pay  the  cost  of  printing  and  postage : 

Vol.  1  (1878),  postpaid,  paper,  50  cents ;  cloth,  75  cents. 
Vols.  2  to  19  (1879  to  1896),  postpaid,  paper,  75  cents  each ; 

cloth,  $1.00  each. 
Complete  set  to  date.  Vols.  1  to  19,  paper,  $14.00;  cloth, 

$18.75. 

Each  member  of  the  Association  will  receive,  as  soon  as 
published,  and  without  cost  to  him,  one  copy  of  the  proceed- 
ings for  each  year  of  his  membership.  A  bound  copy  will  be 
sent,  unless  the  Secretary  is  otherwise  directed.  Members 
desiring  extra  copies,  and  new  members  desiring  back  reports, 
will  be  charged  the  above  prices. 

Public  libraries  and  educational  institutions  will  be  furnished 
with  complete  sets  of  the  reports  without  expense  other  than 
postage  or  express  charges. 

The  reports  will  be  published  each  year  about  December  1st. 

JOHN  HINKLEY,  Secretary. 
215,  North  Charles  Street,  Baltimore,  Md, 
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